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Introduction 
This submission assesses the response of the United States to Committee against Torture’s request for 
follow-up information pertaining to recommendations 12(a), 14(c) and 17 of the Committee’s Concluding 
Observations on the combined third to fifth periodic reports of the United States of America 
(CAT/C/USA/CO/3-5). 
 

Follow-up for Recommendation 12(a) 
In its 2014 Concluding Observations on the Third to Fifth periodic reports of United States of America the 
Committee expressed concern over the ongoing failure of the US to fully investigate allegations of torture 
and ill-treatment of suspects held in US custody abroad.1 The Committee recommended that the US “carry 
out prompt, impartial and effective investigations wherever there is reasonable ground to believe that an 
act of torture and ill-treatment has been committed in any territory under its jurisdiction.”2 
 
In its Follow-up Report to the Committee the United States submitted no new information on progress 
made towards implementing this recommendation.3 Instead, it repeated the same two prosecutions of a 
CIA contractor and a military contractor and the same main investigation the Justice Department initiated 
into CIA abuses (known as the Durham investigation after its lead prosecutor, US Attorney John Durham) 
cited in its 2013 report to the committee. The only case it added in its Follow-up Report concerned the 
conviction of four civilian contractors for the killing of 14 unarmed civilians at Nisour Square in Iraq in 
2007. While that prosecution was certainly important, it does not appear to be a case that involved 
allegations of torture or ill-treatment.4  
 
The US asserts that the Durham investigation was a “thorough” and “impartial” examination of available 
facts and of applicable criminal statutes, and notes jurisdictional and statute of limitations concerns. 
After evaluating the cases examined for a “clear violation of a federal criminal statute with provable facts 
that reflect evidence of guilt beyond a reasonable doubt and a reasonable probability of conviction” the 
Justice Department ultimately decided to bring no charges.5  
 
Human Rights Watch published a report No More Excuses: A Roadmap to Justice for CIA Torture in 
December 2015 that included an in-depth analysis of the various criminal charges that could be brought 
for abuses committed as part of the CIA interrogation program.6 That report challenges both the 
thoroughness of the Durham investigation and claims by the United States that prosecutions for CIA 
torture are not possible.7 There is evidence that the Durham investigation did not carry out an 
investigation into torture consistent with international requirements. Rather than examining whether US 
officials who authorized and were responsible for carrying out the CIA’s “enhanced interrogation 
program” violated US anti-torture and other laws, the investigation only looked at whether individuals 
involved in the program exceeded authorizations.8 The inquiry should never have been limited in this way 
since detention and interrogation practices used as part of the program amounted to torture and those 



2 
HUMAN RIGHTS WATCH & THE AMERICAN CIVIL LIBERTIES UNION | MARCH 2016 

responsible for authorizing, implementing and carrying them out should have been part of the US 
investigation. 
 
The Manual on the Effective Investigation and Documentation of Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment (“The Istanbul Protocol”) states that the fundamental principles of 
any viable investigation into incidents of torture are “competence, impartiality, independence, 
promptness and thoroughness.”9 

 
Taking this criteria into consideration, the Durham investigation was always too narrow in scope. 
However, even within the narrow confines of the administration’s imposed restraints, Durham 
investigators appear not to have interviewed any detainees in the CIA program, whether still detained or 
since released. According to the Istanbul Protocol, investigators “must, at a minimum, seek to obtain 
statements from the victims of alleged torture.”10 Former detainees would have been in the best position 
to provide information from which investigators could assess whether CIA interrogators applied approved 
techniques in ways that exceeded authorizations. Indeed, as Human Rights Watch knows from its own 
reporting, some of which was corroborated by the Senate Intelligence Committee in the executive 
summary of its study of the CIA’s detention and interrogation program (Senate Summary) released on 
December 9, 2014,11 the CIA tortured detainees in ways that were not authorized.12 This includes but is not 
limited to the use of so-called “rectal feedings”—a procedure that medical experts say serves no medical 
purpose and is dangerous;13 waterboarding and “water dousing” in ways not authorized;14 “rough take 
downs”—when CIA personnel stormed a detainee’s cell, cut off his clothes, struck him, and dragged him 
down a hall, naked;15 and forcing detainees to stand for days to deprive them of sleep while they had 
broken bones in their feet and legs, despite medical directives not to do so.16  
 
Human Rights Watch has searched for but has been unable to find former detainees of the CIA who were 
interviewed for the Durham investigation. In November 2014 five former detainees held by the CIA for 
between eight months and two years, some of whom were subjected to abuses beyond those authorized, 
submitted a letter to the Committee informing them that no one ever spoke to them for the purposes of 
any US criminal investigation.17 Lawyers for several other former detainees subsequently came forward, 
many of whom were subjected to CIA torture, and also made the same claim.18  
 
During the November 2014 review, Committee members asked the US delegation whether Durham 
investigators interviewed any former detainees of the CIA. In response, David Bitkower, deputy assistant 
attorney general in the Justice Department’s Criminal Division, stated that 96 witnesses were 
interviewed—though he would not say whether any of them were former CIA detainees.19 Though Bitkower 
said that because ultimately no charges were brought he could not publicly provide the “identities” of any 
of the witnesses interviewed, that should not preclude him from stating whether any of them were victims 
of the alleged crime.  
 
The Istanbul Protocols also direct investigators to work to “recover and preserve evidence, including 
medical evidence,” and identify other possible witnesses, in addition to the victims, and obtain 
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statements from them.20 Investigators should also “have the power and obligation to obtain all the 
information necessary to the inquiry.”21 It is not clear what evidence Durham investigators had access to 
during the course of their investigation. However, during the period when Durham was reviewing the bulk 
of the 101 cases he was investigating, from August 24, 2009 until June 30, 2011, Durham stated in a recent 
court declaration filed in connection with a Freedom of Information Act (FOIA) request made by the New 
York Times, that there were “limitations on the evidence available to [his] team.”22  
 
As background, Durham’s investigation initially opened in 2008 to see if any criminal laws had been 
violated when the CIA destroyed 92 videotapes depicting interrogations of detainees, including 
waterboarding sessions. On August 24, 2009, the new attorney general, Eric Holder, expanded Durham’s 
investigation to include 101 cases of CIA abuse. Holder closed 99 of the 101 cases on June 30, 2011 but 
kept two cases open, both of which had resulted in a detainee’s death. However, on August 30, 2012, 
Holder closed those investigations as well, also without bringing any charges.23  
 
In the same declaration, Durham did not discuss limitations on the evidence available to his team in 
connection with his investigation into the destruction of the videotapes or the full investigations pursued 
into the remaining two of the 101 cases not closed on June 30, 2011.24 In those two cases, a more rigorous 
examination of the facts, including grand jury testimony, appears to have taken place.25  
 
Durham also cited jurisdictional limits and statutes of limitations in determining not to pursue criminal 
charges.26 Neither should have been determined to be a bar to prosecution. Regarding jurisdiction, the 
administration, at the 2014 Committee against Torture review, said that it will interpret “territory under its 
jurisdiction” to mean that treaty obligations extend to “all places that the State Party controls as a 
governmental authority.”27 Black sites where the CIA operated its detention and interrogation program 
were entirely run by the CIA, which exercised enough authority over the facility to maintain a high degree 
of control and secrecy during the course of operations. The two domestic statutes cited in paragraphs 14 
and 15 of the US Follow-up Report, also provide jurisdiction.28 Additionally, the Committee has made 
clear, that any territory under a state’s jurisdiction includes all areas where a state has de jure or de facto 
“effective control” including where it exercises control over persons in detention.29 

 
Statutes of limitations should also not be a bar to prosecutions.30 Under US federal law there is no statute 
of limitations for capital offenses, which includes torture that results in death.31 In addition, several 
statutes of limitations for specific crimes were expanded under the USA Patriot Act, including torture as 
well as conspiracy to torture, and when the commission of one of these offenses results in death or 
creates a foreseeable risk of death or serious bodily injury, there is no statute of limitations.32 Many of the 
CIA detention abuses documented by journalists, nongovernmental organizations and in the Senate 
Summary would fit into this category.33 There is also no statute of limitations for certain types of sexual 
abuse crimes, which include those that could be charged in connection with the CIA’s use of so-called 
“rectal rehydration.”34  
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In its Follow-up Report, the US also does not provide any new information on investigations into the use of 
torture or ill-treatment by the US military overseas. Instead it makes a broad statement that the US 
Armed Forces conduct prompt and independent investigations into all credible allegations concerning 
mistreatment of detainees and that courts-martial are a matter of public record. It states that the records 
can be viewed at a website provided. However, the website listed does not provide any information about 
courts martial that have taken place. Rather it is a 2008 document that lays out the procedures for 
determining when the Justice Department will have jurisdiction over certain matters.35  
 
To the best of our knowledge, credible allegations of torture against detainees in US military custody 
abroad have not been sufficiently investigated, prosecuted or punished. In 2006 Human Rights Watch, 
The Center for Human Rights and Global Justice at New York University Law School, and Human Rights 
First jointly published By the Numbers: Findings of the Detainee Abuse and Accountability Project.36 The 
report assessed that, as of April 10, 2006, approximately 600 US personnel were implicated in detainee 
abuse. Of these, 79 were recommended for courts martial and 64 appeared to actually have been court 
martialed. Ten courts martial were pending and five appeared to have been dropped at the time the report 
was published. Of the 64 courts martial, 54 resulted in guilty verdicts on at least one charge.37 A more 
recent summary assembled by the Constitution Project’s Task Force on Detainee Treatment includes some 
of the same information on detainee abuse cases handled by the US military but also includes 
information on roughly ten new cases completed since 2006.38 

 
Though not requested for follow-up, the United States reported to the Committee that a “wide range of 
civil remedies” exist for victims of torture to obtain rights relevant to the Convention. In fact, not one 
former CIA detainee has been able to enforce this right in US court.39 Nearly every case that has been 
brought in US courts has been dismissed, not for lack of merit but rather because the US government has 
blocked suits at early stages by claiming that: litigating the cases will jeopardize national security; that 
they are pre-empted under federal law; or that they trigger various forms of immunity.40 Though the United 
States could initiate a mechanism outside the judicial system to compensate individuals who have been 
tortured or otherwise ill-treated in US custody in a manner that would not jeopardize genuine intelligence 
sources, it has not done so.  
 
The United States took an important step forward when it declassified and released to the public 
significant portions of the 499-page Senate Summary. However, the full 6,700 report, with details on 
individual cases, remains classified. The Follow-Up Report notes that the US declassified the Senate 
Summary after being asked by the Senate Intelligence Committee to do so—however, no such request was 
actually required. The US could declassify more aspects of the CIA program on its own without waiting for 
a request from Congress. It also continues to block former detainees of the CIA still in US custody from 
providing further accounts of their abuse.41  
 
In its Follow-up Report the US states that the CIA enhanced interrogation program is “part of our history” 
and “not representative of the way we deal with the threat from terrorism today.”42 The Follow-up Report 
notes that on November 25, 2015, President Barack Obama signed the National Defense Authorization Act 
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for Fiscal Year 2016.43 This law bolsters the already existing ban on torture and should make it more 
difficult for future administrations to find ways around the torture ban. However, unless laws are enforced 
there is a danger that future administrations will risk flouting the law again, especially in the face of 
another national security threat. Indeed, some 2016 presidential candidates are promising to do just that. 
But laws are not only in place to deter future conduct—they exist to provide justice and redress to the 
victims of crime and abuse. Human Rights Watch’s research over the past 25 years in dozens of countries 
has shown that forgoing criminal accountability for serious offenses by state officials carries a high price. 
Lack of accountability may fuel future abuses and weaken the rule of law.44 This administration’s Follow-
up Report states that “torture is contrary to the founding principles of our country and to the universal 
values to which we hold ourselves and the international community.” However, the US failure to respect 
its obligations under the treaty will hinder efforts to eliminate torture at home and to successfully press 
other governments to end torture abroad.  
 

Follow-Up on Recommendation 14(c) 
With regards to the Guantanamo Bay detention facility, the Committee specifically asked the United 
States to supply it with information on progress made on its recommendation that it “investigate 
allegations of detainee abuse, including torture and ill-treatment, appropriately prosecute those 
responsible, and ensure effective redress for victims.”  
 
The US Follow-up Report provides no information responsive to this request. Instead of the information 
requested, it supplied information about laws and mechanisms currently in place that allow for 
investigations into detainee abuse, but nothing on investigations regarding detainees at the detention 
facility. Human Rights Watch is not in a position to provide the committee with information about the 
number or outcome of any investigations into detainee abuse at Guantanamo because we are not 
permitted to visit the detention facility or speak to any detainees. The US also continues to refuse to 
provide nongovernmental organizations and the media with information on the number of detainees 
currently on hunger strike or their health conditions as well as any information on the conditions of 
confinement at secret Camp 7, where so-called “high value” detainees are incarcerated.  
 
The US Follow-up Report similarly provides no information on steps taken to provide redress to individuals 
who have been unlawfully held for years at Guantanamo or subjected to torture or ill-treatment. Human 
Rights Watch is not aware of any such redress being provided. In fact, many former Guantanamo 
detainees report being released from Guantanamo without adequate resources to rebuild their lives or 
reintegrate into society.45  
 

Follow-Up on Recommendation 17  
The Committee expressed concern that Appendix M of the current US Army Field Manual permits 
interrogators to use a technique called “separation.”46 The technique has the stated dual purpose of: 1) 
separating detained “unlawful enemy combatants” so that they cannot communicate with each other to 
learn counter-intelligence techniques or coordinate cover stories; and 2) decreasing their resistance to 
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interrogation.47 The technique permits detainees to be limited to four hours of sleep each 24-hour period 
for up to 30 days. The 30-day limited can be extended with approval.48 The Committee stated that this 
treatment “amounts to sleep deprivation—a form of ill-treatment.”49 Additionally, though Appendix M 
ostensibly prohibits “sensory deprivation,”50 it nevertheless permits interrogators to use googles, 
blindfolds and earmuffs to “generate a perception of separation.”51 The Committee stated that this is a 
form of sensory deprivation that can create a “psychotic-like state” in a detainee that can amount to 
torture or ill-treatment.52  
 
The Committee recommended that the United States “abolish” the sleep deprivation and sensory 
deprivation aspects of the “separation” technique.  
 
Rather than report on progress made towards implementing the Committee’s recommendation, the US 
Follow-up Report defends Appendix M and repeats its position that these provisions would not be 
implemented in an abusive way. The US specifically informed the Committee—as it did during the 
Committee’s November 12-13 review—that despite the wording of Appendix M, 40 continuous hours of 
interrogation with only four hours of sleep on either end would not be permitted.53  
 
Although detainees can be “separated” from each other in a manner that does not amount to prolonged 
or indefinite isolation in violation of the Convention, the combination of separation with abusive sleep or 
sensory deprivation raises concerns under the Convention. A minimum of four hours of sleep each night 
over a 30 day period, with the possibility of extension, deprives an individual of essential sleep and can 
amount to torture or ill-treatment.  
 
Additionally, despite US assurances that sensory deprivation is not permitted, the use of googles, 
blindfolds and earmuffs is a form of sensory deprivation. The Manual states that, in addition to being 
used to separate detainees, the “field expedient method” is intended to “prolong the shock of capture” 
and “foster a feeling of futility.”54 Additionally, although this method cannot be used at the “initial 
facility” for longer than 12 hours without approval, it is not clear what would be permissible after 
detention at the initial facility.  
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