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GLOSSARY
Bisexual Attracted to persons of both sexes.

Butch A common term used to describe batlem
and females who act and dress in
stereotypically masculine ways. This term
has traditionally been used as a pejorative
term to refer to lesbians who do not conform
to traditional notions of femaleness.

Closeted The experience of living withousalibsing
ones sexual orientation or gender identity
(also referred to as beiin the closef®

Coming Out Becoming aware of ensexual orientation
or gender identity and beginning to disclose
it to others. A person may be selectively
Aout@n some situations or to certain people
without generally disclosing his or her
sexual orientation or gender identity.
AComing ou@s a process that takes place
over time, in some cases over many years.

Femme A common term used to describe batasn
and females who act and dress in
stereotypically feminine ways. This term
has traditionally been used as a pejorative
term to refer to gay men who do not
conform to traditional notions of maleness.

Gay Attracted to a person of the same Jdus
term is sometimes used to refer only to
males who are attracted to other males, but it
may also be used as a synonym for the more
clinical termhomosexual.
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Gay-Straight Alliance (GSA)

Gender expression

Gender identity

Heterosexual

Homosexual

In the closet

Intersex

Lesbian

LGBT

Out

A student club forsliéan, gay, bisexual,
transgender, and straight (heterosexual)
youth.

All of the external charésties and
behaviors that are socially defined as
masculine or feminine, including dress,
mannerisms, speech patterns, and social
interactions.

A perseninternal, deeply felt sense of being
male or female (or something other than or in
between male and female).

Attracted exclusively to the agife sex
(also referred to as beidgtraight®

Attracted to a person of the sseme Most
lesbian, gay, bisexual, and transgender
persons in the United States prefer the more
contemporary termgsbianandgay.

The experience of living withdisclosing
ones sexual orientation or gender identity.

The term used for the approxinyateke in
two thousand people who are born with
sexual anatomy that mixes male and female
characteristics or is otherwise atypical.

A female who is attracted to offieenales.

A common abbreviation fatesbian, gay,
bisexual, and transgende@r. The
abbreviation may include aQ, for
Aguestioning@or occasionally twds, for
Agueer and questioning@.

The experience of living openly adlas,
gay, bisexual, or transgender individual.



Queer

Questioning

Sexual Orientation

Straight

Transgender

Transitioning

Transsexual

There are many degrees of befogt@for
example, one may tell osefriends, family,
coworkers, neighbors, or the public.

Often used as a slur to refer todesigay,
bisexual, and transgender persons, the term
gueerhas been reclaimed by many lesbian,
gay, bisexual, and transgender individuals in
the United Stat&3particularly by youtiCas
an expression of pride in osesexual
orientation and gender identity.

Uncertain of omesexual orientation or
gender identity.

Ore attraction to the same sex, the
opposite sex, or both sexes.

Attracted exclusively to the oppmssex
(also termedheterosexu#®

One whose identity or behavity dautside
of stereotypical gender norms. This termis
often shortened t&rans@

In the process of bringing sregpppearances
and body into alignment with omegender
identity through dress, hormone therapy, and
sex reassignment surgery.

One who has undergone sex reassig
surgery so that ome physical sex
corresponds to ore gender identity.
Female-to-male transsexual (FTM) people
were born with female bodies but have a
predominantly male gender identity; male-
to-female transsexual (MTF) people were
born with male bodies but have a
predominantly female gender identity.



U.S. School Grades

Elementary school is compadegrades
one through six with students of ages five
through twelve. Middle schoolis composed
of eighth and ninth grades with students
aged twelve through fourteen. High school
is composed of freshman, sophomore, junior
and senior years with students aged fourteen
through eighteen.
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selatad)d édveas aochfiletelhabissdyardwnaishidersikgsfragingo et <lijs tmay
faxgpotitettinel bayglearf. @k truck. @

Bylandapdddroetunis toimestoerahsotaooih sikedhie s eroative $thdivig
boesuhibel vidéeigdanoipedd, dennidustociglidet tovhatgiadgdshbepp  agadnl
w\inad.théyvaad st ligsteguame @heaidultdasstiping 1o rageam bihleir
juasfatatidingasyelr mpwidrds. Sbaridugkegle@vho wer e much more
accepiirgschwbkib tieyodidtiortttetlisuplimeDlylaaules havassershamte adyf
geltiy effinogiissicha bl di portadighessdic sexual  orientation with other

students.

A ooking back on it, | was soout, @e said. Atried to start GSAs
[gay-straight alliances]. Like, | tried to do so m uch.@

After the lasso incident, the harassment and violen  ce intensified.
A was living in the disciplinary office because oth  er harassment was
going on. Everyone knew,@e said. At gave permission for a whole new
level of physical stuff to occur. @




[. INTRODUCTION

To the more than two million lesbian, gay, bisexaal transgender youth of
school age living in the United States and to thase are questioning their sexual
orientation or gender identity, Dylan=lstory is all too familiar. It is a story of
harassment, abuse, and violence; a story of datddndifference by school
officials who disclaim any responsibility for proteng Dylan or ensuring his right
to an education; a story of escalating violencetay of the failure of legal
protection; and finally, a story of a young maniddran education because of his
sexual orientation. In this report, Human Rightatéth documents attacks on the
human rights of lesbian, gay, bisexual, and tramdgeyouth who are subjected to
abuse on a daily basis by their peers and in s@sescby teachers and school
administrators. These violations are compoundetéfailure of federal, state, and
local governments to enact laws providing studeuitts express protection from
discrimination and violence based on their sexuahtation and gender identity,
effectively allowing school officials to ignore Vaions of these studerstsghts.

Gay youth spend an inordinate amount of energyipéphow to get safely to
and from school, how to avoid the hallways wherep#tudents are present so they
can avoid slurs and shoves, how to cut gym clagstape being beatenCip
short, how to become invisible so they will notMeebally and physically attacked.
Too often, students have little energy left to hedn interviews, lesbian, gay,
bisexual, and transgender youth explained how tgacdnd administrators turned
their backs, refusing to take reports of harassmesfusing to condemn the
harassment, and failing to hold accountable stsdehb harass and abuse. Some
school officials blame the students being abusqat@foking the attacks because
they Alaunt@heir identity. Other school officials justifyehr inaction by arguing
that students whdénsistabn being gay musiget used to i@And finally, some
school officials encourage or participate in theisgb by publicly taunting or
condemning the students for not beifagrmal@For gay youth who survive by
carefully concealing their sexual orientation onder identity, they learn that they
will be protected only if they deny who they @@message that too often leads to
self-hatred and a fractured sense of identity.

In violation of its obligations under internatiorlalv to provide protection
from discrimination, the federal government haleésio enact measures that would
explicitly provide protection from violence and disnination based on sexual
orientation and gender identity. Only four stdtase enacted laws that explicitly
prohibit harassment of gay and lesbians studeigsa result, the vast majority of
lesbian, gay, bisexual, and transgender youthatreny left unprotected by school
policies but are treated as if they are the proldsen they report harassment and
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violence to school officials. This denial by schofficials that they have any
responsibility or duty to protect lesbian, gay,eiisal, and transgender students
from harassment and violence stands in sharp crttraheir response to other
forms of discrimination. For example, virtually eygublic school in the United
States has a policy prohibiting race-based disoation. Every student, teacher,
and administrator we interviewed was clear thad agatter of school policy and
usually of practice, race-based attacks on stuaéihtse condemned and punished.

In contrast, the vast majority of lesbian, gagelsual, and transgender youth
trying to escape the hostile hallways of their std@onfront school officials who
refuse to recognize the serious harm inflictednayattacks and to provide redress
for them. In fact, there is not even a token cosss among public school officials
that gay youth deserve to be treated with dignity gespect.

The systematic failure of the public school sysiarthe United States to
protect these students means that they are lafhdose between struggling in
isolation to survive the harassment as they seekiacation or escaping the hostile
climate by dropping out of school. The burdenéhssidents bear is exacerbated in
many cases by the rejection of their families, @mndation within their
communities, being demonized by individual teacherd administrators, and
rejection by members of the adult lesbian, gaygehial, and transgender
communities who are too scared of being identiffemselves to offer support to
gay youth.

But societal discomfort with the existence of gayth in no way excuses the
failure of the state to protect these students fdisarimination, harassment, and
violence in public schools. Societyeeply held prejudices against marginalized
groups can never justify violations of the prineipif nondiscrimination.

In this report, we document the devastating impHcpervasive animus
towards lesbian, gay, bisexual, and transgendehydine problem is not that these
youth are lesbian, gay, bisexual, or transgentlee. problem is impunity for school
officials who, through acts of commission and oinissviolate these studentgyht
to be free from persecution and discrimination.

Furthermore, at the local, state, and federal |eélielgovernment has failed to
address these deep-seated prejudices againstiggjabisexual, and transgender
people. Few jurisdictions have enacted laws pithghdiscrimination on the basis
of sexual orientation or gender identity. In faggvernment at all levels has
repeatedly bowed to pressure from society to adigplicit discrimination against
gay people.

This report contains stories of pain and rejecti@sijlience and defiance,
courage and grace. A common thread running threirghally all these stories is
isolation and the almost total failure of the patdchool system to take seriously
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the human rights of these students. Each day, gastyouth walk into their
schools wondering what they will have to f@taunts, food thrown in the face,
lewd mockery in the locker room, being slamnfadcidentally@against lockers
during the change in clas€zall in front of teachers who hear and see no éxalt
some, the burden of coping each day with the eadii@sassment is too much. They
drop out of school. Some commit suicide. Othert parely survive as they
navigate the open hostility of peers and the dediteeindifference of school
officials. They try to do well academically, butioh of their energy is focused on
surviving another day. A few fight back, demandimgt the school administration
take the harassment seriously, that recognitiogags and lesbians be integrated
into the curriculum, that they be allowed to orgargay-straight alliances, and that
they be encouraged to celebrate their identities.

This report is about the failure of the governmspgcifically public school
officials, teachers, and administrators, to fulfiikir obligation to ensure that all
youth enjoy their right to education in an envir@mhwhere they are protected
from discrimination, harassment, and violence. d\dd should have to go to
school in survival mode. No school district sholdghve a sigh of relief when yet
another gay student has dropped out, allowingiitgat to claim thathere are no
homosexuals her@

Despite what some adults may want to believe, éeshjay, bisexual, and
transgender youth are everywheggowing up in rural communities, in small
towns, in suburbs, in immigrant communities, in camities of color, in inner
cities, in religious communities, and on the sgeefheir sexual orientation and
gender expression are two pieces of the mosaibedf identity. Every youth
deserves to be treated with respect and to beqteatdrom violations of their
human rights, including to be free from discrimioat harassment, and violence
and to be encouraged to learn and to grow inteiéiytand emotionally without
being asked to deny an essential component ofr Hierddentity.

Methods

Human Rights Watch conducted research for this/droedn October 1999 to
October 2000 during visits to California, Geordé@ansas, Massachusetts, New
York, Texas, and Utah. Two researchers from twasitins of Human Rights
Watch interviewed 140 youth between the ages df/enend twenty-one for this
report. We also interviewed 130 adults, includiogth service providers, teachers,
administrators, counselors, and parents.

We developed a list of questions on key topics tf@se interviews in
consultation with a youth advisory group and bamediscussions with attorneys,
researchers, and advocates and a review of newsrsts¢ academic research, and
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legal cases. Guided by our checklist, we askedh-epeled questions, with the
exception of a few queries for demographic infoiorasuch as age, school grade,
and self-identified sexual orientation and gendentity. While we did not adhere
formulaically to our questionnaire in every intewi, we did ask each person about
every one of the subjects addressed in this repost of our individual interviews
with youth lasted between forty minutes and onerhou

We attempted to interview youth of diverse ethmid eacial, socioeconomic,
and geographic backgrounds, including youth whediin rural areas as well as in
urban and suburban locations. We identified ytluthugh local service providers,
attorneys, and local chapters of the Gay, Lestrgight Education Network
(GLSEN) and Parents and Friends of Lesbians and (®5LAG). We chose this
approach because we wanted to be able to refdn yoappropriate resources if we
found that they were in immediate need of supjord, we wanted to ensure that we
interviewed a large number of youth in each ofdtages we visited.

We arranged interviews through youth groups aneraitpport groups in two
ways. Some groups permitted us to make presemsagibtheir regular meetings
after discussing our project and the purpose of/mitrat prior meetings. In those
cases, we introduced ourselves, described the wbituman Rights Watch,
outlined the scope of our research, and inviteddheho were interested to speak
with us individually after the presentation and eneral question-and-answer
session. Other groups identifed youth who werdingilto speak with us and
arranged individual appointments for us.

In our discussions with group coordinators and i antroductory
presentations, we attempted to ensure that youtbratood that they were free not
to participate, that they could end the intervi¢warsy time, that we would publish a
report based on our interviews, and that we wootcnblish their names or other
identifying information . We also repeated thetgesnents at the beginning of
each interview before asking youth whether theyewsitling to talk with us. We
did not keep track of the number of youth who dedito be interviewed, but we
observed at many group meetings that between caegand one half of those
who heard our introductory presentations choseémspeak with us individually.

We recognize that youth who are likely to partitépa the groups we met
with are not representative of the population cfblan, gay, bisexual, and
transgender youth as a whole. Our reliance onhyant other support groups
meant that we conducted most of our interviewsrimano areas, although we
discovered that youth who are able to do so oft&ret great distances to attend
these meetingsfrom other neighborhoods or remote counties, acstade lines,
and sometimes from hundreds of miles away. Owdan such groups also meant
that we did not interview youth who had not diselbsheir sexual orientation or
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gender identity to others. In addition, the yowthsaw had access to support from
peers and adults that youth in more isolated ageasrally lacked.

We occasionally interviewed youth in pairs at threguest. In a few cases,
time constraints or the policies of a particulasugr did not permit us to interview
youth individually. Wherever quotations or otheformation cited in this report
came from joint interviews or group discussions,nuée that fact.

The names of all youth have been changed to probedt privacy. In
addition, we did not name teachers and adminiggatdhen they requested
confidentiality.

International Standards

We assess the treatment of youth according tanatenal law, as set forth in
the International Covenant on Civil and Politicaiits (ICCPR); the International
Covenant on Economic, Social, and Cultural Rigs Convention on the Rights
of the Child; the Convention on the EliminationAf Forms of Discrimination
against Women; and other international human rightdruments. These
instruments establish that students have the tmirotection from mental or
physical harm, the right to freedom from discrintioa based on their sexual
orientation or gender identity, the right to aneation, and the rights to freedom of
expression, association, and peaceful assemblgpt€hXI discusses the scope of
these rights and the protection they are accordddruJ.S. law.

In this report, the wordchild@efers to anyone under the age of eighteen.
Article 1 of the Convention on the Rights of theil@llefines as a childevery
human being under the age of eighteen years uniiedsr the law applicable to the
child, majority is attained earliem
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II. RECOMMENDATIONS

This report contains evidence of the substantilriaof the government at

the local, state, and federal level to protectibasbgay, bisexual, and transgender
students from human rights violations, includingrasament, violence, and
deprivation of the right to education. Human RiggWatch calls for immediate
actions by the state to end these abuses.

Key Recommendations

C

All school districts should review their nondisciiration policies for
inclusion of protection based on sexual orientatiod gender identity. If
such protections are missing, they should immelgiamend the policy to
include explicit language prohibiting discriminatiobased on sexual
orientation and gender identity.

All school districts should immediately evaluate tbffectiveness of the
implementation of their nondiscrimination policiesd, where there exists a
gap between policy and practice, take immediatesareas to close the gap by
training all school staff and students.

State legislatures should enact legislation togmtdtudents from harassment
and discrimination on the basis of sexual orieatatind gender identity.
The United States Department of Education shoulditmoschool districts
for compliance with the principle of nondiscrimiiwat, intervene where the
policies are failing, and include sexual orientatamd gender identity in any
data collection tools measuring discrimination dueation.

State governments should ensure that all univegsityrams for the education
of state-certified teachers include mandatory ingjon working with diverse
students, including those who are lesbian, gagxbisl, and transgender and
those who are questioning their sexual orientatiogender identity.
Federal and state governments should enact ldgislato protect
administrators, teachers, counselors, other scistaff, and all other
employees from discrimination in employment on thasis of sexual
orientation or gender identity.

Additional Recommendations
To Local School Boards and Individual Schools

Policies Against Harassment and Violence
Schools should review and, where necessary, deesldimplement written

policies that prohibit discrimination, harassmemtd abuse of students based on
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their actual or perceived sexual orientation ordgendentity. Ata minimum, these
policies should:

C

C

Explicitly prohibit discrimination and harassment the basis of sexual
orientation and gender identity.

Define harassment based on sexual orientation @mdiey identity to include
unwelcome verbal, written, or physical conducthsag negative name calling
or imitating mannerisms, directed at a person teafi his or her actual or
perceived sexual orientation or gender identity.

Prohibit such harassment by all employees and stsdaroviding graduated
consequences, proportionate to the seriousneshieofharassment, for
violations of this policy.

Ensure that policies cover harassment by personsannot employees or
students when they are engaged in school-sponsecteities.

Establish procedures for addressing complaints.

Identify a school official or officials who will beesponsible for handling
complaints.

Ensure that all students have a meaningful oppityttmreport instances of
harassment.

Require staff to report harassment when they beawaee of it.

Prevent retaliation against those who report harass or who take part in
disciplinary proceedings (for example, as witness&ghools should advise
students of the steps to take to report furthesigsament, and school officials
should follow up with students to see if they hastdfered additional
harassment or retaliation.

Require a response to all reported incidents afdsment, including those in
which a student does not file a written complaint.

Require schools to document all incidents of hanass and record the ways
in which the harassment was addressed. Docunmeamtakiould include
physical evidence of the harassment, if any. Kamnle, school officials
should photocopy threatening or discriminatoryelettor notes and should
photograph graffiti. When harassment results igsptal injuries to the
student, the school should arrange for the studeeteive medical attention.
School officials should note the physical injuréaxd the need for medical
attention in the incident report. If the studesngents, school officials should
include the medical report and photographs of thjeries among the
documentation of the incident.

Require referral to law enforcement officials whemeported incident of
harassment appears to be a crime.
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Other Steps to Provide Protection from Harassmentiad Violence
Provide introductory and ongoing training to allaffCteachers,
administrators, support staff, cafeteria personnahd maintenance
workergCon addressing the needs of lesbian, gay, biseandlfransgender
youth.

Provide training to all staff on how to intervenestop harassment that occurs
in their presence. Other students may take theréaof staff to respond
immediately to harassment as an indication thastidé member approves of
the harassment or that the student deserves tarbsded.

Ensure that all staff are trained on antidiscrirtioralaws and policies.
Provide appropriate training for noninstructiontdfs For example, bus
drivers should receive training on addressing lsanast that occurs in transit
to and from school or other locations. School ggcafficers should receive
training that includes information on the settimg&hich harassment is most
likely to occur.

Establish and enforce a policy that administratachers, counselors, and
other school staff should never disclose informmtioncerning a studest
sexual orientation or gender identity to other stud, his or her parents or
guardians, or the local community.

Evaluate existing policies and practices to ensheethe burden of ending
harassment is not placed on the student who hassobgcted to harassment.
For example, schools should not move a harasaddrgtto another class or
school unless the student specifically requests aotion, and then only after
exploring other options to end the harassment.

Introduce students to the principles of respecttatetance at an early age,
starting with elementary school. General program#lerance and respect
should integrate the idea of tolerance and redped¢sbian, gay, bisexual,
and transgender persons in an age-appropriate manne

Protection from Discrimination in Employment

In states that have not acted to protect teachersjnistrators, and other
employees from discrimination in employment on thasis of sexual
orientation and gender identity, school distritistsd provide such protection
in written policies and in employee contracts.

Teachers, Administrators, and Other Staff
Provide training for faculty and staff on lesbiagay, bisexual, and
transgender issues. Because many schools relglonteers to assist in the
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classroom and with other school activities, theyudth be included in training
sessions on these issues.

C Provide lesbian, gay, bisexual, and transgendérwste wish to be open
about their sexual orientation or gender identitywhe institutional support
to make them feel safe to do so.

Counseling

C Provide specialized training for school counsetordesbian, gay, bisexual,
and transgender issues.

C Establish and implement policies providing confid@ity in discussions
between counselors and students. School counsklougl advise students of
the existence and limits, if any, on counselor-studonfidentiality. Policies
should include a prohibition on disclosing inforinatconcerning students
sexual orientation or gender identity to their staates, parents or guardians,
or local communities. School counselors shouldybieled by the ethical
standards of the American School Counselor Associathe American
Counseling Association, the National Board for @ied Counselors, and the
National Association of Social Workers.

Access to Information

C Ensure that guidance counselors, school nursespbkshcial workers, and
school psychologists receive special training oaviging support and
information for gay, lesbian, bisexual, and tramstgr youth and their
families.

C Make information about gay, lesbian, bisexual, drahsgender issues
available in school libraries. This informationosid include videos,
pamphlets, and books, including those written butlyp for the use of
students, teachers, and parents.

C Develop reading lists of books on gay issues, péeradly displaying these
materials in a visible way.

C Ensure that library holdings are up to date andgreaccurate information
about lesbian, gay, bisexual, and transgenderdssue

C  Ensure that library holdings are catalogued ant/eteso that students can
access the materials easily. For example, cataggystems should use
contemporary subject headings suchAgsbiar@and Agay@rather than
outdated and potentially derogatory terminologyhsasAomosexua@or
Aomophile@Books on lesbian, gay, bisexual, and transgeisdaes should
be kept in the same manner as other holdings, nat#feon open shelves,
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rather than being kept in the librarigroffice and made available only on
request.

Ensure that students are able to borrow materialssues related to sexual
orientation and gender identity in a confidentialmer. In some schools, for
example, students are able to borrow books on thedeother adolescent
development issues from their counselors rather¢hacking them out from
the school library.

Develop local guides to organizations for lesbigay, bisexual, and
transgender youth, those who are questioning #eiual orientation or
gender identity, and their family members.

Invite local speakerbureaus or university groups to make presentations
conduct workshops on lesbian, gay, bisexual, aartsgjender issues.

Gay-Straight Alliances and Other School-Based SuppbGroups
Develop gay-straight alliances or other in-schagdport groups for gay,
lesbian, bisexual, transgender, heterosexual, argtigning students who
want to talk to each other about issues relatsdxaal orientation and gender
identity.

Facilitate the formation and operation of theseugsoon equal terms with
other student groups. For instance, schools stappdint faculty advisors,
compensating them on an equal basis with othertjaadvisors; permit
groups to meet on school grounds; allow groupsit@hin outside speakers if
they wish; and allow groups to participate in sdiide activities. Schools
should accord gay-straight alliances the samelpges that are routinely
granted to other student groups.

Publicize the existence of these groups on equalstevith other student
groups. For example, schools should permit gayegit alliances to have the
use of school bulletin boards and access to thiégadidress system if other
groups are permitted such use or access.

Transgender Youth

Ensure that all existing and model complaint medmasat the school district
and individual school level include provisions émmplaints by transgender
youth.

Allow all transgender and questioning youth themsda define themselves in
the manner most appropriate for them. This induadiwwing them to choose
appropriate names and gender classifications.

Where schools have dress codes, apply those cadasgender-neutral
manner.
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Curriculum

Integrate age-appropriate discussion about gayess#uto relevant core
subject areas, such as literature, history, anctiaffairs.

Include information that is specific to the neetiesbian, gay, bisexual, and
transgender youth in health education on sexuatity sexually transmitted
diseases. Such information should not be presevitedhe implicit message
that being gay, lesbian, bisexual, or transgergigself a health problem.
Evaluate materials currently in use to ensurettieyt do not present outdated
information or stereotypical messages.

Recommendations to State Governments

C

C

To State Legislatures

Enact legislation to protect students from harassraed discrimination on

the basis of sexual orientation and gender identity

Enact legislation to protect teachers, counsebuministrators, and other
employees from discrimination in employment on thasis of sexual

orientation and gender identity.

Include sexual orientation and gender identityatetcrimes legislation.

In all legislation relating to diversity issuesclnde lesbian, gay, bisexual,
transgender, and questioning youth.

Repeal laws and regulations that prevent teacerservice providers from
including information relevant to lesbian, gay,&isal, transgender, and
guestioning youth in health education on sexualitg sexually transmitted
diseases.

Repeal legislation that criminalizes consensualuakxelations between
consenting adults of the same gender. These lmegerthe right to privacy

and may be used to justify dismissing teachersjmidirators, and staff who
provide information or support to lesbian, gay,elsisal, transgender, or
guestioning youth or disclose their own sexualr@ggon or gender identity.
Provide funding and additional support for lesbigay, bisexual, and
transgender community groups that serve youth.

To State Governors
Until state legislatures have taken the stepsrmdliabove, state governors
should issue executive orders to provide such priotes.

To State Departments of Education
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Notify school districts of state and local laws lpifsiting discrimination based
on sexual orientation, reminding districts thatsgxrientation discrimination
is prohibited under federal law when it constitigegual harassment.
Analyze existing legislation, regulations, and pieé relating to diversity
issues and nondiscrimination on the basis of sgender for effectiveness in
protecting transgender youth from discriminatiosdzhon gender identity.
Include in its regular accreditation process aeewf each school distrist
policies and practices to protect students and $tafn discrimination,
harassment, and violence, including on the basierfial orientation and
gender identity.

Ensure that all existing and model complaint meidmas include provisions
for complaints by lesbian, gay, bisexual, transgenaind questioning youth.
Monitor and enforce compliance with state and fab&ws that protect
students from discrimination, harassment, and rageincluding on the basis
of sexual orientation and gender identity.

Ensure that all university programs for the edacetif state-certified teachers
include mandatory training on working with diverstudents, including
lesbian, gay, bisexual, transgender, and questistiurdents

If states have continuing education requirementstate-certified teachers,
require that some of the continuing education ¢sextidress issues related to
working with diverse students, including lesbiaay gbisexual, transgender
and questioning students.

Recommendations to the Federal Government

C

To the Executive Branch

Submit the International Covenant on Economic, 8arid Cultural Rights,
the Convention on the Rights of the Child, and @@nvention on the
Elimination of All Forms of Discrimination againgfomen to the United
States Senate for ratification.

To the United States Congress

Enact federal legislation to protect administratteachers, counselors, other
school staff, and all other employees from disanation in employment on
the basis of sexual orientation or gender identity.

Enact implementing legislation for all human rightsaties ratified by the
United States such that persons in the United Stateld legally enforce the
protections of these treaties in U.S. courts.

Enact federal nondiscrimination legislation thatpleitly prohibits
discrimination on the basis of sexual orientatiod gender identity.
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To the United States Senate

C Ratify and implement the International Covenanttmonomic, Social and
Cultural Rights, the Convention on the Rights oé t&hild, and the
Convention on the Elimination of All Forms of Digoination against
Women.

C Review and withdraw the restrictive reservationgcldrations, and
understanding that it has attached to the InteynatiCovenant on Civil and
Political Rights and the Convention against Tortaumd other Cruel, Inhuman
and Degrading Treatment or Punishment.

To the United States Department of Education

C  Explicitly notify school districts that Title IX dhe Education Amendments of
1972 and some state and local laws prohibit disndtion based on sexual
orientation when the discrimination constitutes usdxharassment. The
department can direct school district®totecting Students from Harassment
and Hate Crimethe 1999 guide developed by the departmedffice for
Civil Rights and the Bias Crimes Task Force oflttaional Association of
Attorneys General, which provides step-by-step amig, sample school
policies and checklists, and reference materialtsdin assist school districts
in protecting students from discrimination basedsexual orientation.

C The Office for Civil Rights should increase its ritoring of school districts,
vigorously enforcing Title IX and other applicalideleral laws against school
districts that fail to protect students and empésyiom discrimination on the
basis of sexual orientation that constitutes selxaedssment. When federal
legislation is enacted to provide explicit protentfrom discrimination based
on sexual orientation and gender identity, thed@ffor Civil Rights should
monitor compliance and enforce this legislation.

C Include lesbian, gay, bisexual, transgender, arestipning youth in all
regulations and policies related to diversity issue

C Analyze all regulations and policies addressingligmimination on the basis
of sex or gender for effectiveness in recogniziegblan, gay, bisexual,
transgender, and questioning youth.

C Ensure that all existing and model complaint meidms include provisions
for complaints by lesbian, gay, bisexual, transgerhd questioning youth.
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[ll. YOUNG AND QUEER IN AMERICA

Estimates of the number of lesbian, gay, and baleyxouth in the United
States vary, but most researchers believe thaelest® and 6 percent of youth fit
into one of these categories. Based on the 1996usethere are more than 45
million school-age children in the United StateShis means that as many as two
million school age children in the United States dealing with issues related to
their sexual orientation. No definitive data om tprevalence of people who
identify as transgender exfst.However, regardless of the number of school age
youth who identify as transgender or are perceteeoe transgender, there is no
dispute that these students are particularly vabierto being attacked both by their
peers and by adults. Furthermore, as youth expharie sexual orientation and
gender identity at younger and younger ages, schffwlials can no longer
plausibly claim that this is not an issue for thedents in their schools. Nor can
school officials continue to ignore the pervasismef the harassment and the
constant hostility that lesbian, gay, bisexualnsgender, and questioning youth
face.

Aheyre here. Theye queer. These thirteen@a recent issue dflerve
magazine announcéd. Recent studies confirm that youth arfeoming
out@@entifying themselves as gay, lesbian, bisexualramsgende&®at younger

The Census Bureau reports that in 1990 the populafichildren between the ages
of five and seventeen was 45,249,98®eU.S. Census BureafGeneral Population and
Housing Characteristics: 199actfinder.census.gov/serviet/BasicFactsServieisssed on
March 28, 2001).

’However, the DSM-IV suggests that 1 per 30,000 tadalles is male-to-female
transsexual and 1 per 100,000 adult females isléetoanale transsexuaSeeAmerican
Psychiatric AssociatioDiagnostic and Statistical Manual of Mental DisorsleDSM-1V,
4th ed. (Washington, D.C.: American Psychiatricaksation, 1994).

3SeeStacey EErasmo AGetting Out Early: Theye Here. Theye Queer. These
Thirteen@erve, August/September 2000, p. 100.
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ages. Arhe world, schools, and businesses will have tgp&@said Leslie H., a
sixteen-year-old student in Dalla&They cart keep things the way they were and
expect us to conforr@®

“Human Rights Watch interview, Dallas, Texas, M&@h2000.
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A 1996 study of youth found that, on average, girblsaware of an attraction
to other girls at age ten and have their first sameexperience at age fifteen. Boys
now have their first awareness of same-sex afttna@t age nine and their first
same-sex experience at age thirteen. Both girts lmoys begin to identify
themselves as lesbian or gay at age sixteen.

The youth we interviewed fit the trend. Many shiely realized that they were
lesbian, gay, bisexual, or transgender in elemgrseiool or middle schoolA
knew when | was thirtee@Casey G. told u¥ A knew when | was eigf@erome B.
said’ A realized in first gradé@aid Payton R., a Los Angeles County high school

5SeeG. Herdt and A. BoxetChildren of Horizons2d ed. (Boston: Beacon Press,
1996). In contrast, adults surveyed for a 1988ystedorted an average age of thirteen for
men and between fourteen and sixteen for womethér first awareness of an attraction to
a person of the same sex. The average age fiirdhsame-sex experience was fifteen for
men and twenty for women. The adults who partteigan the study identified themselves
as gay or lesbhian, on average, when they were batwi@eteen and twenty-one, for men,
and between twenty-one and twenty-three, for wom®aeR.R. TroidenAdomosexual
Identity Developmen@ournal of Adolescent Healtlpl. 9 (1988), p. 105. Troidenstudy
is based on retrospective assessn@this is, on adults recollections of these
developmental mileston€svhile Herdt and Boxer surveyed youth who were répgron
relatively recent events in their lives.

SHuman Rights Watch interview, Los Angeles, Califardanuary 20, 2000.

"Human Rights Watch interview, Los Angeles, Califardanuary 20, 2000.
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studenf These findings mean that children are beginninge aware of their
sexual orientation by the third or fourth grade.

Leshian, gay, bisexual, and transgender youthféer disclosing their sexual
orientation or gender identity to their peers, kems, and families in middle school
or early high school. When she was twelve, Gin®If.her classmates that she was
alesbiart. Jobey L., a twelve-year-old in Texas, describreslaf his seventh-grade
classmates a&eally, really gagcompletely outd Erin B., an eighth grade
studentin DeKalb County, Georgia, started tatteflfriends that she was a lesbian
when she was in the sixth grade.

8Human Rights Watch interview, Long Beach, Califafr®ctober 21, 1999.
®Human Rights Watch interview, Houston, Texas, Md¢h2000.

®Human Rights Watch interview, Austin, Texas, Mat&h 2000.

“Human Rights Watch interview, Atlanta, Georgia, a2, 2000.
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In some cases, youth accept their lesbian, gagxbé, and transgender peers
more readily than the adults in their schools aochrmounities. Discussing the
decision she made at the end of her sophomoretydse open about her sexual
orientation, Andy J., a seventeen-year-old leshi@d,us A think the teachers care
about it more than the studei@®. Steve Bewsey, who works with homeless and
runaway youth in Texas, agree@fhe crap comes from the st&df.

Some students are able to find acceptance witkiin sichool districts after
initial challenges of being identified¥ he kids are really ope@kric C. said of the
last San Francisco school he attendéall of the gay students there were really
open with themselves, and there were a lot of gég/tkere. The straight kids dbn
see the gay kids as a problem. Like, in my leddprslass | talked about some
problems | was having with my boyfriend. The otkals just acted like it was
completely normai@

Although some lesbian, gay, bisexual, and transgiestddents in the United
States experience a positive, welcoming environraesthool, the vast majority
are not so fortunate. Lesbian, gay, and bisexoaltyare nearly three times as
likely as their heterosexual peers to have beeauéissl or involved in at least one
physical fight in school, three times as likel\htove been threatened or injured with
a weapon at school, and nearly four times as liteeskip school because they felt
unsafe, according to the 1999 Massachusetts YoisthBehavior Survey® As
Human Rights Watch documents in this report, maeytargeted for harassment
and violence from their peers because of theiraeotientation or gender identity.

In many instances, teachers, administrators, dred staff fail to protect youth
from harassmentAT he teachers didncare@anny W. stated, an assessment we

Human Rights Watch interview, Austin, Texas, Mat&h 2000.

BHuman Rights Watch interview with Steve Bewseyedior of housing and
homeless services, Lifeworks, Austin, Texas, M&8h2000.

¥Human Rights Watch interview, San Francisco, Califn January 27, 2000.

15See Massachusetts Department of Educati®@899 Massachusetts Youth Risk
Behavior SurveyBoston: Massachusetts Department of EducatiodQR@ww.doe.mass
.edul/lss/yrbs99/ (accessed on April 3, 2001).
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heard frequently from the youth and adults we irnéaved® Ay kids complain a
lot about the teachers turning a blind eye. Bhiegar things likefaggotandsuck
my dick=in the classroom, and the teacher waddress i@ays Michael Ferrera,
clinical director of group homes at Gay and LeskAdiolescent Social Services
(GLASS) in Los Angeles.

®Human Rights Watch interview, Dallas, Texas, MaZh2000.
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Arhe kids will say that if the comments were radiaé teachers would stop
them. Because the comments are about sexuaétydibrt, @-errera continued.

Of course, the mere existence of school policieadidress racial discrimination
does not mean that implementation is automati@dat) a March 2001 report of the
California Attorney Genera Civil Rights Commission on Hate Crimes relates
numerous accounts of racial or ethnic bias thattweraddressed by school
officials.'® But because such policies exist, and are bagkéxy state and federal
law, teachers and administrators are accountalbléh@r failure to respond to
incidents of racial and ethnic discrimination. Téhés no such accountability in
most states if school officials fail to protectdsuats from harassment based on their
actual or perceived sexual orientation or gendentity.

Some school districts recognize the importancedafr@ssing all forms of
verbal harassment, including harassment directetidénts or teachers because of
their actual or perceived sexual orientation ordgeridentity. In Denver, for
example, a May 1998 memo on the distsicintiharassment policy asked the
districts high school principals tdensure that students are informed that
intolerance against others, including gay and &skiudents, will not be tolerated. .

Remind staff members that they should not rigrinappropriate remarks or
slurs, for in doing so, they endorse th@hAnd when teachers and administrators
fail to respond to verbal harassment, it can ofissalate into physical abuse.

This failure on the part of many adults meansybath are forced to advocate
for their safety and well-being and educate the@rp and their teachers at the same

YHuman Rights Watch interview with Michael Ferrechnical director of group
homes, Gay and Lesbian Adolescent Social SenlicssAngeles, California, October 22,
1999.

85eeCalifornia Attorney Genera Civil Rights Commission on Human Rights,
Reporting Hate Crimes: Final RepaofBacramento, California: Attorney GeneseCivil
Rights Commission on Hate Crimes, 2001), p. 16.

Brian Weber Students Start Club for Gays at East H@kocky Mountain News,
September 30, 1998, p. 5A.
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time that they are developing their identitfit forces us to take on the role of
adults@bserved Dylan N., nineteéh.A learned about the cruel politics of high
school bureaucrac@sabriel D., sixteen, told us. He summarized #ssdns he
learned: AYou need to put constant pressure on them. #yefi, dont be angry,
dort be emotional, but be persistent. . . . Docurnseetything: the incidents of
harassment, who was there, who was a wit@ss.

Human Rights Watch interview, Atlanta, Georgia, maber 15, 1999.
2Human Rights Watch interview, San Francisco, Califn January 28, 2000.
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Some school officials expect lesbian, gay, biseyarad transgender youth to
take the lead in providing information to their peabout sexual orientation or
gender identity issues. After Anika P. was idestifas transgender by her peers,
school officials asked her to give a talk to hessimates about her gender identity.
Anika felt that the school officials neither recazgd how vulnerable speaking
before the hostile students would feel to her nereathey willing to lay the
groundwork to make it safe for her to be open aheutdentity. Arhey wanted me
to go in front of all the kidgshe told us.AThey told meXVe have a few gay
students who are also willing to go talk to therBut | just chose not to tell my
personal businesg@When she refused to take the lead in educatingders, she
felt that the school administration wanted heredave, so she dropped out of
school®

Youth have been a driving force behind many ofibstive changes in recent
years. Beginning in 1996, youth activists in Gatlifia have held Queer Youth
Lobby Day; in 1999, youth played a critical rolesicuring the enactment of the
states Student Safety and Violence Prevention Act of2@fder the measure was
initially defeated by one vof€. In May 2000, students in Naperville, lllinois|led
on their districs school board to include protection against disicration on the
basis of sexual orientation in its policfés.And in September 2000, students
prevailed over hostile schoolboards in Califormd &tah that had sought to deny
them the right to form clubs known as gay-straiglliances, in violation of the
federal Equal Access Act. CaliformaOrange Unified School District settled a
lawsuit with EI Modena High School students, petintt their group to meet on
school grounds and use the schoqlublic address system to announce club

#Human Rights Watch interview, Austin, Texas, Ma2&h 2000.

Z35eeMThe Story Behind the Student Safety and Violenes@ition Act of 200@n
Make It Real: A Student Organizing Manual for Inmpénting Californias New School
Nondiscrimination Law (AB 537)JLos Angeles: Bay Area Gay-Straight Alliance
Network/Tides Center and L.A. Gay and Lesbian Ge2@00), p. 11.

#seeTracy DelkAngela, AStudents Push for Policy Against Homopho@zhicago
Tribune,May 24, 2000.
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meetings. The same month, UsaBalt Lake City School Board voted to permit
student noncurricular groups to meet on schoolmpieureversing a 1995 decision
that had abolished all noncurricular clubs in aoréfto prevent students from
forming a gay-straight alliance at East High Scifdol

In fact, most of the youth we interviewed for théport were involved in
school gay-straight alliances, student clubs thavide peer support for lesbian,
gay, bisexual, transgender, and questioning yoMidmy had started their scheol
gay-straight alliance, often in the face of oppgosifrom school administrators, the
local school board, and the community.

seeChapter IX fEfforts to Suppress Gay-Straight Allian@sction.
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Every state we visited had groups for lesbian, gsgxual, and transgender
youth. Youth with computer access can find a comitgwn the world wide web
through gay youth oriented web sit8By talking with their peers on the web, gay
youth can escape the isolation many report fealirsghool, and they can talk with
other gay youth on the web without being publidegntified. And about fifteen
cities around the country hold proms for lesbiaay, disexual, and transgender
youthCnot only Boston, Los Angeles, New York, and SannEigco, but also
places such as Hartford, Connecticut, and Linddbhraska.

Alook around at kids today and | feel really emg@ twenty-four-year-old
college activist commented to ud mean, when | came out in high school there
wasnothing @

Legal Developments

The increasing awareness of lesbian, gay, biseandfransgender issues has
fostered a public debate that is playing out inrftooms and statehouses around
the country. A small but increasing number of stdiave made it unlawful to
discriminate on the basis of sexual orientatiortha workplace. California,
Connecticut, Massachusetts, Vermont, and Wiscaxsilicitly prohibit harassment
and discrimination in public schools based on skatiantation.

Several states have programs in place to addreassmaent and violence
against lesbian, gay, bisexual, and transgendehyddassachusetts and Vermont,
the only states that include questions relatirggudentssexual orientation on state
youth risk behavior surveys, have state programisptovide support to lesbian,
gay, and bisexual youtfi.(Neither program explicitly includes transgengtauth.)

In the absence of explicit legal protection fromatdimination against lesbian,
gay, bisexual, and transgender students, some Isdlsbacts attempt to protect

#seeJennifer Eganislonely gay teen seeking sam@ew York Times Magazine,
December 10, 2000, p. 110.

*’Human Rights Watch interview, Chicago, lllinois,tGwer 6, 2000.

2In addition, Oregon and Wisconsin include a questisking students if they have
been harassed in the previous thirty days bechegextereperceivedo be lesbian, gay, or
bisexual.
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students from antigay harassment through theicjgsliand codes of conduct. In
February 2001, however, a federal court of appfalad that a Pennsylvania
schoois policy impermissibly restricted studerieedom of speech, basing its
holding in part on the fact that the poligyrohibits harassment based on personal
characteristics that are not protected under fédena@ Although the court
recognized that school regulations may offer sttglgreater protection than that
in existing federal and state law, its decisiorseai the prospect of similar
constitutional challenges to school policies inentHistricts. These difficulties
underscore the need for federal protection fromgriignation based on sexual
orientation and gender identity.

Ysaxe v. State College Area School Dist2e) F.3d 200, 210 (3d Cir. 2001).
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Moreover, antigay sentiment flourishes in muchhef tountry. Efforts to
provide a safe, supportive environment for lesbi@y, bisexual, and transgender
students are hampered by discriminatory legislaiioeome stat€3sometimes
referred to agwo promo hom@awsCthat restrict student access to information
relating to sexual orientation or gender identitfhese laws prohibit school
officials and teachers from acknowledging that hsexwality exists or saying
anything which could be perceived as either neutral positive about
homosexuality”

The Boy Scouts of America, traditionally viewedassorganization open to
all boys, secured approval from the U.S. SupremartGo discriminate against
lesbian, gay, bisexual, and transgender youthifshes to do sd

In Vermont, a campaign against civil unions legisiabegan to target a youth
group for lesbian, gay, bisexual, and transgerefars. Referring to materials that
provide information on avoiding sexually transndttdiseases, the campaign
charged that Outright Vermoatould expose our children to the gay sexdig
telling youthfexactly how to perform gay sex a@®utright director Keith Elston
notes that the group does not distribute the nadseim schools and does not do
safer sex work in schools; instead, it makes broelapproved by the Centers for
Disease Control and Preventavailable to youth who come to the greaugrop-
in center and request information on safer sextives:>

Lesbian, gay, bisexual, and transgender youth wegeaofCand will soon
confront, if they havehalreadyother legal barriers to equality. These barriers
include state prohibitions on same-sex marriage @nédoption by same-sex
couples and the militasy ban on lesbian, gay, and bisexual individualsisgr
openly.

The Lesbian, Gay, and Bisexual Youth Population

Estimates of the number of gay, lesbian, and baleyxouth in the United
States range from just over 1 percent to just uigercent, with the best estimates
at 5 to 6 percent of the total population. Thégerés depend in part on whether
the studies measure same-sex attraction, same=kaxibr, or both, whether they

3seeChapter X Mealth Educatio@ection.

%1see Boy Scouts of America v. D&RD U.S. 640 (2000).

325eeKai Wright, AYouth Group Under Attack in Vermo@ew York Blade News,
October 27, 2000, p. 8.
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ask youth if they are unsure of or questioningrtbekxual orientation, and whether
they ask youth to label themselves as gay, lesbiabisexual.

The nature of adolescence complicates any attempissess the sexual
orientation of youth. Adolescence is a time oflergtion and experimentation, a
period in which youth begin to develop a sexuahtig. As Ritch Savin-Williams
has noted, many gay, lesbian, bisexual, and traggeyouth are not sexually
experienced. Many have heterosexual experienceshaterosexual youth may
have same-sex experiences. Some youth identitesiéan, gay, or bisexual
without having had any same-sex sexual experienoesfor that matter, any
heterosexual experienc¥s.

Asking about same-sex attraction is a way of méaguhe incidence of
sexual orientation in a group that includes indirild who are not sexually active.
The National Longitudinal Study of Adolescent Healperhaps the most
comprehensive of the studies that include questatimait same-sex attraction,
includes over 12,000 youth in grades seven thrbwglre drawn from high schools
and middle schools across the United States. &obept of participants between
the ages of thirteen and eighteen reported sameeseantic attraction, with 1
percent identifying same-sex attraction only angeEcent reporting attraction to
both sexed?

333eeRitch C. Savin-Williams/Gay and Lesbian Adolescer@, F.W. Bozett and
M.B. Sussman, edddomosexuality and Family Relatio(Binghamton, N.Y.: Harrington
Park Press, 1990).

340f the remaining youth, 82.6 percent reported ojpaex attractions only and 11.4
percent reported attractions to neither s&eeStephen T. Russell and Brian D. Franz,
AViolence in the Lives of Sexual Minority Youth: Uerdtanding Victimization and Violence
Perpetratio@(paper presented at the annual meeting of the idarerSociological
Association, Chicago, lllinois, August 1999), p. 6.
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Studies that ask youth how they identify themselie&l lower figures, a
result that is consistent with research finding gfrauth are generally reluctant to
label themselves as lesbian or Jay.Of those who completed the 1995
Massachusetts Youth Risk Behavior Survey, 2.5 melidentified themselves as
gay, lesbian, or bisexual; when those who descitbeghselves as unsure of their
sexual orientation were included, the figure wa Bercent® A 1992 study of

353see, for exampl®.C. Savin-Williams and R.E. Lenha#§IDS Prevention Among
Lesbian and Gay Youth: Psychosocial Stress andii€alre Intervention Guideline@n
David G. Ostrow, edBehavioral Aspects of AID@lew York: Plenum Publishing, 1990).

%The 1995 Massachusetts Youth Risk Behavior Surlseyasked youth if they had
ever had same-sex sexual experienc&geRobert Garofolo et alAThe Association
Between Health Risk Behaviors and Sexual Orientatimong a School-Based Sample of
Adolescentg@ediatrics,vol. 101 (1998), p. 895; Robert Garofalo etAexual Orientation
and Risk of Suicide Attempts Among a Representafiaeple of Youtt@Archives of
Pediatrics and Adolescent Medicingl. 153 (1999), p. 487.

Similarly, in a New Zealand study, 2.8 percentmfde questioned at age twenty-one
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junior and senior high school students in Minnesgitlded an even lower
incidence of sexual minorities, with 1.1 percerdaiing themselves as bisexual
or predominantly homosexual, 10.7 percerAmsuredf their sexual orientation,
and 88.2 percent as predominantly heteroseXuak might be expected, younger
youth are more likely to be unsure of their sexugntation. The 1992 Minnesota
study found, for example, that one in four tweheasrolds was unsure of his or her
sexual orientation, while only one in twenty wassfioning his or her sexual
orientation at age eighteé&h.

As a percentage of all youth surveyed, the figtoethose that have engaged
in same-sex behavior does not differ markedly fromasures of same-sex

either identified themselves as gay, lesbian, sehial or reported relationships with same-
sex partners between the ages of sixteen andkefithe surveyseeDavid M. Fergusson,

L. John Horwood, and Annette L. Beautrdis,Sexual Orientation Related to Mental Health
Problems and Suicidality in Young Peop@&rchives of General Psychiatrypl. 56
(1999), p. 876. These data were gathered as patheo Christchurch Health and
Development Study, a twenty-one-year longitudin@idg of 1,265 children born in
Christchurch, New Zealand.

%’G. Remafedi et alfOemography of Sexual Orientation in Adolesce@®ediatrics,
vol. 89 (1992), p. 714. The sample was represgataf youth in Minnesota, consisting of
34,706 students in grades seven through twelveiwdrse ethnic, geographic, and
socioeconomic backgrounds.

*®bid. See alsdzary HollanderfQuestioning Youths: Challenges to Working with
Youths Forming Identity@chool Psychology Reviewgl. 29 (2000), p. 173.
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attraction. In Vermont, for example, the 1999 YoRisk Behavior Survey found
that about 3 percent of youth had engaged in s@xé&ahavior®

3%/ermont Department of Health, Office of Alcohol aBrlig Abuse Program&999
Vermont Youth Risk Behavior Surg®ontpelier, Vermont: 2000), p. 62, www.state.st.u
adap/1999YRBS/YRBSST991.htm (accessed on ApriD8,12
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A different picture emerges if one examines onbsthyouth who are sexually
active. The majority of youth surveyed in Vermsrit999 Youth Risk Behavior
SurveyC64 percent of girls and 59 percent of bokisd never had sex. Of those
who were sexually active, an analysis of Vernr®aB95 Youth Risk Behavior
Survey found that 8.7 percent of boys in the eigintbugh twelfth grades reported
that they had had one or more male sexual parthers.

The 1999 Massachusetts Youth Risk Behavior Surskgdstudents if they
had had any same-sex sexual contact and if theyifieéel themselves as gay,
lesbian, or bisexual, finding that 5.5 percenttoflents participating in the survey
fit one or both of those categories.

Transgender Youth

We interviewed eight youth who identified themsehas transgender, the
umbrella term used to describe the identities aqmeeences of people whose
gender identity in some ways does not conform tiesgs stereotypical concepts
of Analenes@r Aemalenesg¥ It includes transsexuals who may or may not have
had or plan to have sex reassignment surgery, analéemale cross-dressers, and
intersex persor¥. Both self-identified transgender people and peperceived to
be transgender are subject to discrimination amgepation. Gender identity is
separate from sexual orientation, though many gaspb are wrongly perceived to

405ee als®Robert H. DuRant, Daniel P. Krowchuk, and Sar&idal,A/ictimization,
Use of Violence, and Drug Use at School Among Malelescents Who Engage in Same-
Sex Sexual Behaviag@ournal of Pediatricsyol. 132 (1998), p. 13.

“15eeJamison Greemdntroduction to Transgender Issu@gtroduction to Paisley
Currah and Shannon MintefTrangender Equality, A Handbook for Activist and
Policymakers(San Francisco and New York: National Center feshian Rights and
National Gay and Lesbian Task Force Policy Insit2000), pp. 1-6.

“Intersex individuals are people born wilimbiguoug@enitalia and who, under
existing though controversial medical practiceg aitenAassigne@a gender by their
doctor.
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be transgender are gay or lesbian. Human RightsWses the tertnansgender
in this report to refer to any youth we interviewatlo were questioning their
gender identity, challenging gender norms, intersetranssexual.

Children of Lesbian, Gay, Bisexual, and TransgendeParents

An estimated two million to eight million parents the United States are
leshian or gay® Their children are no more likely than any otgeuth to be
lesbian, gay, bisexual, or transgender, but thepten targeted for harassment and
violence because of their parersisxual orientation or because their peers believe
that they share their parergsxual orientation®My monvs a lesbian. | used to get
a lot of crap for it@said Leslie H., sixteenArheyd say,>eah, the lesbias
daughter. Does it run in the famitst®

Children of lesbian, gay, bisexual and transgem@eents are enrolled in
school districts throughout the United States,amdy in urban areas. In primarily
rural central lllinois, for example, a February 26@udy of lesbian, gay, bisexual,
and transgender persons found that 22 percentosketlvho responded were
parents'® AThis group of kids is suffering many of the samgereussions that

*3SeeC.J. Patterson esbian Mothers, Gay Fathers, and Their Child@nA.R.
D-Augelli and C.J. Patterson, edsesbian, Gay and Bisexual Identities over the piées
(New York: Oxford University Press, 1995), p. 2&e als&irginia Casper and Steven B.
Schultz,Gay Parents/Straight Schools: Building Communicatmd Trust(New York:
Teachers College Press, 1999), p. 4.

“Human Rights Watch interview, Dallas, Texas, Ma&&h2000.

4seeRamona Faith Oswald, Eileen Gebbie, and Linda Quiof; Report to the
Community: Rainbow lllinois: A Survey of Gay, LasbBisexual, and Transgender People
in Central lllinois(Urbana, lllinois: Department of Human and Comitwbevelopment,
University of Illinois, 2001), p. 11.
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LGBT kids do, and in much higher numbégsays Felicia Park-Rogers, director of
Children of Lesbians and Gays Everywh&re.

“*Human Rights Watch interview with Felicia Park-Ragedirector, Children of
Lesbians and Gays Everywhere, San Francisco, @aifoOctober 26, 1999.



Galgsthiie| Dald@inteen-year- old in the San Francisco area, reported
that he had been consistently harassed since hisla  styear in elementary
school. A wasn % labeled until early middle school.

AAfter that, |  we always been harassed, @e told us. A was a little
femme kid. It happened when | walked around, whate ver | did. It
started in junior high, in sixth grade.

At would happen when | walked down the hall. Peopl e would yell or
comment Jaggot =type things.

A decided this kind of treatment wasn  #right. | started looking
for some way to deal with it. | decided to complai n, based on the
comments and the fact that they were repeatedly har assing me. I made
complaints about two people. Atthetime ldidn  #have an understanding
about how the process works.

Arhey decided to give the kids a little talking to. They weren
walking the halls with me; they couldn #*understand what was going on. |
was really frustrated.

At led to the kids increasing the harassment, | rea lized. The same
comments, but it became more and more people. It was always, | ike, ten
people or, like, thirteen very fervent, active hara  ssers. It climaxed two
weeks after the end of the first quarter this year. It went from
whispers into these comments down the hall, gesture s, things that were
demeaning to me.

A try to be fair about things. | tried to talk to one individual. |
told him, >f'ou can apologize=The next day he threatened to beat me up
at the bus.

A continued to make complaints. Then they started strategically
sending different people to harass me. Different p eople would whistle
at me in the hall. In gym, three people yelled acr  oss the gym. So when
| went to the principal, he said Che said there was no evidence.




AA bsrpaadone IRispeysiassooendsy | e @eesond da thwotdigm
wknewmiieiovobrdaddouin igpkth@ihely wasithsttack thgeedratthizg lgnberd
pherause ey gesedaaffteribieaseudidtsrent perso n each time.

AThey take on a stereotypical gay malerole. It = extremely sexual
a lot of the time, things | don % feel comfortable saying. And hand
motions, speaking in an accent.

Aditting on you, that = a big thing.

Arhey mimic homoerotic acts. They #H mimic anal sex, mimic oral
sex.

At started at school, but it = even worse off campus. One time,
these people sped up in a car and flipped my mom an d | off, @n obscene
hand gesture. Arhat offends me more, because | was with my parents
| got threatening phone calls too, and one obscene  phone call. My sister
answered the phone, and they described this explici  t sexual act.

Arhere s nobody out at school. Nobody else is openly gay. There s
one vaguely lesbian teacher. Itwouldn = make a difference to me if we
had an out teacher. Maybe before, yes, but notnow .@

—
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| dor# feel like adolescents should have to go to schoaurvival
mode.
CLeon C., Long Beach, California, October 21, 1999

Verbal harassment of lesbian, gay, bisexual, amdasgender students is a
serious problem in U.S. high schools and middlestsh One-third of eleventh-
grade students who responded to a 1999 CBS pdltisai they knew of incidents
of harassment of gay or lesbian students. Tweigtytpercent admitted to making
antigay remarks themselv&sThe average high school student in the Des Moines
lowa, public schools hears an antigay comment esevgn minutes, according to
data gathered by students in a year-long studgheza intervened only 3 percent of
the time?®

Damaging in itself, verbal harassment that goeshecieed may quickly
escalate into physical violence, including sexsabalts. And when teachers and
administrators fail to act to prevent harassmedtwaslence, they send a message
that it is permissible for students to engage iragsment, and they allow the
formation of a climate in which students may featitted to escalate their
harassment of gay youth to acts of physical andadesolence.

Leshian, gay, bisexual, and transgender youth arg¢he only victims of
harassment and violence. Because those who camahitacts do so based on their
perception of sexual orientation and gender idgrstraight students are targets of
homophobic harassme@notes Rea Carey, former executive director of the
Washington, D.C.-based National Youth Advocacy @ioal AA lot of times its
not until that fact is pointed out to them do sdhadministrators perk up their
ears@ Unfortunately, when school officials respond catier a straight student is

“"p0ut But Not Down@Anchorage Daily Newslune 24, 1999.

48SeeKeIIey Carter AGay Slurs Aboun@es Moines RegistelMarch 7, 1997, p. 1.

“‘Human Rights Watch interview with Rea Carey, theacative director of the
National Youth Advocacy Coalition, New York, New Mo March 4, 1999.
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Anistakenly@targeted, they reinforce the notion that lesbigay, bisexual and
transgender students are not worthy of protection.

When teachers and administrators fail to protecdestts from peer
harassment and violence, the state violates itgattin under international law to
provide youth with thefmeasures of protecti@hey are due as childréhin
addition, if teachers and administrators exteriides gay, bisexual, or transgender
students less protection that they would to heteqaal students in similar
circumstanceSif, for example, they routinely investigate complai of sexual
harassment by straight girls but brush off such mlamts when made by gay
boy<Lthe state runs afoul of its duty to respect andurenghe right of youth
Awithout any discrimination to the equal protectifrthe law@

Unsurprisingly, those who endure such abuse orily lofssis report that it
affects their school performance and general weitidp At was interfering with my
education and other studergducation. It was interfering with teachingwéis not
a good learning environme@said Dempsey H., a sophomore in East Téas.

The failure to address antigay harassment andnielaffects the education of
all students, not only those who are harassed. hsipingAhe importance of
education to our democratic sociée U.S. Supreme Court has observed that it is
Aperhaps the most important function of state awdllgovernment&ihe very
foundation of good citizenshi@ndAa principal instrument in awakening the child

*International Covenant on Civil and Political RiglftCCPR), art. 24(1). Human
Rights Watch views the obligation to protect yofrbm violence as one aspect of the
Aneasures of protection . . . required by phstatus as a min@SeeChapter XI/Right to
Protection from Physical and Mental Viole@ection.

|CCPR, art. 26.

%Human Rights Watch interview, Lubbock, Texas, Ma2th 2000.
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to cultural values® Ultimately, the failure to respond to harassnset violence
subverts these principles by sending all studenisssage that it is permissible to
hate.

Verbal and Other Nonphysical Harassment

53Brown v. Board of Educatior847 U.S. 483, 493 (1954). Article 29(2) of the
Convention on the Rights of the Child notes that ohthe purposes of educatiordise
development of respect for human rights and fundaahdreedoms@ Ratified by every
country in the world with the exception of Somadiad the United States, the convention
reflects international consensus on childsdruman rights. Because the United States has
signed but not ratified the convention, it is nehgrally bound by the conventeiterms; as
a signatory, however, it has the obligation toaiefrfrom actions that would defeat the
conventiors object and purposeseeChapter XI ARight to Protection from Physical and
Mental Violencegsection.
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If the experiences of the youth interviewed by HarRaghts Watch are any
measure, verbal harassment is very common in Ui&dlenschools and high
schools. Nearly every one of the 140 youth weriéeved described incidents of
verbal or other nonphysical harassment in schooddge of their own or other
students perceived sexual orientation. For many lesbiay, dpisexual, and
transgender youth, relentless verbal abuse and fatlas of harassment asell
part of the normal daily routin@s Dylan N. note¥'

Arhey used to call me all kinds of nar@daggot and stuff like tha@aid Jesus
M., a bisexual seventeen-year-old, in a commernt&ypf those we heard¥he
worst thing about my first school was that theyensereaming things to me in the
hallways. Sometimes they would say these namesass@ APeople called
everyonefaggot=@aid Chance M., an eighteen-year-old senior indsasusetts.
AThats like the word of the century. It turned intocaitine@ AThats how you
pick on someone, straight or gay. You call thedagg@aid James L., a sophomore
in the Los Angeles ared hear it a lot of times during the course of tlag,d lot,
at the very least ten to twenty times a @yAThese guys, theéystand in front of
the Iockeg. Thel be, like,* o0k at that faggot You hear it every da@l ommy
L. told us:

*Human Rights Watch interview, Atlanta, Georgia, maber 15, 1999.

SSHuman Rights Watch interview, Long Beach, Califarnlanuary 19, 2000.
SHuman Rights Watch interview, Barnstable Countyséehusetts, May 10, 2000.
S"Human Rights Watch interview, Los Angeles, Califarddanuary 19, 2000.
*8Human Rights Watch telephone interview, March 20®
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Most of the other students we spoke with had simadperiences. Aaron G., a
twenty-year-old college sophomore, told Human Rigittatch,A got a lot of
harassment in high schooFucking fagsstuff like that@ A had people harass me
for liking girls,@ecounted Kimberly G., a nineteen-year-old whalgeded from a
Texas high school in 1993 got a lot of that during my senior year. . t gét to
the point with me during the last three months teefgraduation, it probably
happened every d& When Casey G classmates at his North Carolina school
discovered that he was gay, they harassed him. d&8ilyey=l come up to me and
say, ¥4 pray for you tonight Or just call mefaggot=@e told u$* The same
thing happened to Dalia P. when her classmatesddashe was a lesbian during
her sophomore yeafpeople would be yellinglyke=down the hall@he said?
And Erin B., an eighth grader in Georgia, told beut the verbal abuse one of her
classmates receiveg¥ aylor is the only openly gay male student at stl@she
said. Ae gets teased so badly every five secadtls.

Whisper campaigns are a related method of harassmeaople will start
rumors about me becausenlthe only gay person wisout in the whole scho@
said Miguel S., a New Jersey high school studéhihe worst was when people
were saying that | had AID@! Lavonn R. told usfSometimes there didmeed to
be much said at all. It could be looks, whispertmgyrible rumors. In junior high,
the rumors can start in sixth grade and haunt lymugh the rest of junior higl

Drew L. reported that he received obscene telepbalfe*® Gina T. also told
us that she received threatening calls at homeingédderAate every minute of
school&@

Harassment can also come in the form of writteesiaibscene or suggestive
cartoons, graffiti scrawled on walls or lockerspornography.ASomeone wrote

*Human Rights Watch interview, Barnstable Countysiéehusetts, May 10, 2000.

5% uman Rights Watch interview, Austin, Texas, Matéh 2000 (we interviewed
Kimberly G. and Shelby L. together at their request

5 uman Rights Watch interview, Los Angeles, Califardanuary 20, 2000.

%2Human Rights Watch interview, Austin, Texas, Matéh 2000.

%Human Rights Watch interview, Atlanta, Georgia, ba2, 2000.

%Human Rights Watch interview, Bergen County, Newsdg October 31, 1999
(group discussion).

%Human Rights Watch interview, Austin, Texas, Ma2&h 2000.

®*Human Rights Watch interview, Dallas, Texas, Ma&&h2000.

5"Human Rights Watch interview, Houston, Texas, Mar¢h2000.
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FAG=on my locker@hance M. told u¥ Lavonn R. reported that his classmates
Avould always be sticking things in my lockéf.

On another occasion in the school library, Chante us,ASomeone put a
book on how to cope with homosexuality into my bload. The alarm went off
[when he left the library], and the librarian pudllg out of my bag. It was very
embarrassingd Dahlia P. had a similar experience.

Beth G. came to school one day to Aamge red letters across the wall saying,
Bethrs deads@ One of Ron Ts classmates vandalized the school theater,
scrawling messages such &Ron] is a fagga@and Aall gays must di@to his
schoois credit, Ron reports thahat was taken care of quick@’

58 uman Rights Watch interview, Barnstable Countysiéehusetts, May 10, 2000.
%Human Rights Watch interview, Austin, Texas, Ma2&h 2000.

Human Rights Watch interview, Barnstable Countysiéehusetts, May 10, 2000.
"Human Rights Watch interview, Austin, Texas, Matéh 2000.

"?Human Rights Watch interview, Boston, Massachusktiy 8, 2000.

Human Rights Watch interview, Lubbock, Texas, Ma2th 2000.
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Dylan N. reported that his classmates passed talelétters to other boys
with his name signed at the bottémMimicking behaviors are another common
method of harassmen#l ots of straight guys play as if they were ga@yrew L.
said’®

The Effect of a Hostile Climate

The unrelenting verbal attacks on lesbian, gayexpial, and transgender
students creates a hostile climate that can beawabke for them. It can undermine
students ability to focus at school as well as their wediiy. When school
officials routinely ignore the pervasive verbaldssment or dismiss its seriousness,
they create an atmosphere that the gay studenpoaserless to change and from
which they can only escape by dropping out of sth@dthough the youth we
interviewed frequently focused on fear of physarad sexual violence, many noted
that the experience of being call&dggot@Xxueer@sdyke@and other slurs on a
daily basis was devastating. One young gay youtb iaad dropped out of an
honors program angrily protestedust because | am gay doesmean | am stupi@
as he told of hearinghats so gagneaningAhats so stupidanot just from other
students but from teachers in his schGol.

Many youth we interviewed emphasized that verbab$sment was not
harmless behaviorAt=s not just name callin@tressed Gabriel DA dont know
how schools can isolate it like that. When are/ tih@ing to see it as a problem?
When were bloody on the ground in front of them? In frohthe media? It would
be a lot more proactive to educate people to stopw. . . . Otherwise, when is it
going to stop@

Asked if he thought students who used terms Kkg@were just playing
around, Chance M. respond@d few times, #m sure thas true. But a lot of times

"Human Rights Watch interview, Atlanta, Georgia, maber 15, 1999.

Human Rights Watch interviews, Dallas, Texas, M&&h2000.

Human Rights Watch interview, Long Beach, Califagrctober 21, 1999.

Human Rights Watch interview, San Francisco, Califg January 28, 2000 (we
interviewed Gabriel D. and Jack S. together at ttegjuest).
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its pure hate . . . . By ninth grade, theyld enough to know that words hurt.
They can stop; % not that har@

®Human Rights Watch interview, Barnstable Countysiéehusetts, May 10, 2000.
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Aeople do use the temgay=as an adjective to describe anybody stupid or
crazy or not cool. # degrading the whole term and what it repres@mislanie S.
told us. AVords hurt@he addedAA gay kid could be on the brink, ready to give
up, and hears that word all the time. | can keeéonversation down the hall, and |
can hear it. It grabs me. You daavoid it. People should understand not to do
that@

At hurts because it feels like harassm@wmmented Danny W., a seventeen-
year-old in Dallag® A know that when people do that | get affec@drew L.,
fifteen, said of hearing the woAhggot@At=s kind of like if | heard black people
called names, | would get offended.s l& word that¥e never been taught as
meaning something friendly. Stnot a gesture that | take lightf.

Atss so persister@Mlichelle Golden, ofGay and Lesbian Adolescent Social
Services(GLASS), told Human Rights WatchAPeople will say¥t=s just a
commenthut it really creates a clima@. Every time a slur is ignored by school
officials, the students who are targets of thosessire reminded that neither their
teachers nor the school administrators are willmdefend them or to make the
school a safe place for them. At the same timestiuialents who are the targets of
the harassment get the message that they are rtbwed protection, the students
engaging in acts of harassment get the messageahtatcan get away with
harassing their gay peers. Itis precisely thigunity that those who harass rely on
when they escalate their attacks against lesbiay, ljisexual, and transgender
students.

Arheres an emotional consequence to name cafl@aid Jack S., an eighteen-
year-old seniorAVhen is it equal for all@sked Gabriel At not like someone

"Human Rights Watch interview, Salem, Massachusiity, 23, 2000.

8Human Rights Watch interview, Dallas, Texas, Ma&&h2000.

8Human Rights Watch interview, Dallas, Texas, Ma&&h2000.

82Human Rights Watch interview with Michelle Gold&gy and Leshian Adolescent
Social Services, Boston, Massachusetts, May 8,.2000
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calling someone else an idiot. Not everyone galled a faggo@ At onlyfor
people who are differeig@aid Jack®

Verbal harassment in itself has serious conseqsédocechool performance
and general well-being. When Dr. Gerald P. Mailaarviewed fifty-four gay and
lesbian youth in the child welfare system, he fouhdt Aflor many, verbal

harassment causes as much hurt as physical vidienaese it profoundly damages
self-esteendf

83Human Rights Watch interviews, San Francisco, Jgri2& 2000 (we interviewed
Gabriel D. and Jack S. together at their request).

84Gerald P. MallonWe DortExactly Get the Welcome Wagon: The Experiences of
Gay and Lesbian Adolescents in Child Welfare Systew York: Columbia University
Press, 1998), p. 85.
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Many youth find it particularly damaging to be hesed because of their
actual or perceived sexual orientation. A 199%eyby the American Association
of University Women Education Foundation found @&percent of studer@s7
percent of girls and 85 percent of b@gtated that they would be very upset if they
were identified by their peers as gay or lesbiam™No other type of
harassmefincluding actual physical abuSprovoked a reaction this strong
among boys@he study noteff

An atmosphere of discrimination, harassment, aolénte is not conducive to
learning. A was conscious of the fact that | was not getéingducatior@ylan N.
told us®® Many of the youth we interviewed told us thatythed skipped school
because of persistent harassment or threats @&nadel

Some youth switch schools to escape harassmenti@gledce. Eric C., for
example, was able to graduate after he transfésradchool with a reputation for
acceptance of lesbian, gay, bisexual, and transgewodth, but he had to commute
across town after his transfer.

Others, such as Alex M. and Anika P., miss a senesimore of classes until
they find a school that they can attend withoutifepviolence or experiencing
persistent harassment. When we interviewed TdRika thirteen-year-old in Los
Angeles, she had not attended classes for neanynionths®

A few simply drop out of school altogether. Sorme able to receive a
General Educational Development diploma (GED, ofedarred to as a graduate
equivalency degree), as Dylan N., Kylie T., andHaP. did. But these youth are
the exceptional few who are able to manage an ertdgnt study schedule while

®Hostile Hallways: The AAUW Survey on Sexual Haresg in America Schools
(Washington, D.C.: The American Association of Umsity Women Educational
Foundation, 1993), p. 20.

8Human Rights Watch interview, Atlanta, Georgia, maber 15, 1999.

8Human Rights Watch interview, San Francisco, Califn January 27, 2000.

88 uman Rights Watch interviews, Atlanta, Georgiac&uaber 15, 1999; Austin,
Texas, March 23, 2000; Los Angeles, Californiauam 20, 2000.
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coping with the long-term effects of harassment aimdence and, frequently,
beginning to adjust to life on their own. Many mgouth, such as Lavonn R.,
never complete their GEDs after dropping out obstf

8%Human Rights Watch interviews, Atlanta, Georgiagc&maber 15, 1999; Greenfield,
Massachusetts, May 31, 2000; Austin, Texas, MakH@00; Austin, Texas, March 23,
2000.
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Human Rights Watch found that some of the students match the attitude
of the teachers and administrators who ignore #iadsment. Faced with school
officials who downplay the verbal harassment or weibthe gay youth they must
Aget used to i@ome students internalize the message they amgojug) to have to
learn to live with harassmen# got $ag~homosall those derogatory terms for
people. But¥e never been harass@aid Chauncey T., a seventeen-year-old in
Georgia. Asked to explain how he defined harasgrherrepliedANell, no ones
ever wanted to fight m@ Later in our conversation, he returned to thectab
verbal harassment, sayifywe gotten verbal abuse . . . not once, not twice, b
incessantly@

Arhey dort see it as harassmea@ays Carol Petrucci dhe Houston Area
Teenage Coalition of Homosexuals (HATCHY hey see it as whatstlike to be a
kidCthis is what you have to tak#. They get this message from their teachers.
Jesus M. told us that when he was harassed byalssncatesiNothing happened.
The teachers didrhear or would ignore thed In fact, some of the youth seemed
to think it was their fault that they found the filesclimate unbearable. Alex M., a
sophomore in Georgia, told us that he missed §iftydays of school the previous
semester.Asm not proud of that. | know | showe done better. | just couldn
deal with it anymoreghe said’®

Whether the message is explicit or implied, lesbigay, bisexual, and
transgender students are being taught that vermasiment is an inevitable
consequence of being gay and that they have nbtdgxpect adults to confront
their harassers or condemn the harassment.

“Human Rights Watch interview, Atlanta, Georgia, a8, 2000.

Human Rights Watch interview with Carol Petrucaiedtor, Houston Area Teenage
Coalition of Homosexuals (HATCH), Houston, Texasarvh 17, 2000. HATCH runs a
drop-in center and provides support for lesbiag, bessexual, and transgender youth.

“Human Rights Watch interview, Long Beach, Califarnlanuary 19, 2000.

%Human Rights Watch interview, Atlanta, Georgia, bat, 2000.



Maitl Bwinehe dHenthehingblic school in tenth grade. Th  at was in 5.)5{.
Most of my friends were there, and it was okay for the first coup le of
months.

A broke up with my girlfriend. | met a guy; he was from a rival
town. It was cool because we could keep it secret. | told four people.
One of the girls wanted to go out with me, so she p ut it out on the
school e-mail system that day.

Arom then on it was a nightmare. There were 4,500 people in my
town, and one identifiably gay male in town besides me.

A was harassed every day. They = say, faggot, =¥jueer,=stuff like
that.

AMy place was in the art room. For my next class af ter art, | had
to go up to the third floor to English, past the la nding where the
rednecks hung out. They tripped me. I neverdida nything to them. It
was always, Faggot, =¥jueer.=1 got pushed down the flight of stairs.

At got so | didn % go to the locker room or the bathroom. |
stopped using my locker. My lock started disappear ing and reappearing
on other people s lockers.

At wasn % just at school. My father was harassed. People  would
recognize his car. On the day of his wedding, we were walki ng back and
these people drove by and yelled Aaggot @at me. That was the first
time that my extended family had heard of it.

AAnother time, | kissed my boyfriend in the car at t he light, and
some people got out of their car and screamed atus. Theywent  driving
after us, tailgating us and yelling and screaming.

At wasn % all bad. A lot of people were very friendly. Bu t the
people that weren % were really loud. There are always people with
different viewpoints, but these people were obnoxio  us.

MNothing was done by the administration. A guy scre amed ¥ueerJ
down the hall in front of the principal = office, but nothing happened to
him. The teachers Cyeah, the teachers could have seen what was going
on. Nothing happened. @
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Escalation

When harassment goes unchecked it may escalatadntoserious behavior.
At was horrible@said Dexter P., a nineteen-year-old high schoolosewho
reported that other students started harassingrhihe first grade.AAt first they
made fun of me because | weiferent= Then it was because | was gay. THey
call me things likefag=andeocksucker It went on through middle school and got
really bad in high schod®

He publicly identified as gay during the middlehig sophomore yeamifter
| came out, it was like | had a death wish or stvingt | was pushed around,
thrown into lockers. | can see it all in my hedtlwas just constant. Everybody
was always harassing n@.

Not every student reported suffering harassmeaady as the first grade, but
many agreed that verbal abuse starts by middleoscB6eah, it started in fourth or
fifth grade@aid Chance M., an eighteen-year-old serbstarted between fourth
and fifth grade and didistop until the second semester of my senior @#ien he
enrolled in college classés.

Similarly, harassment began in middle school fomBeérly G., a 1999
graduate.At=s weird because | was not out at all ti@dhe described having other
students calling her a lesbian after they saw blitng hands with her best friend.
Ayke, lesbian, nasty comments like that. Theygestamed stuff down the hall.
Basically rumors spread really faét.

Lavonn R., a nineteen-year-old who had quit schbote years before,
recalled, A£ver since | was in junior high, | was totally jusicked on and
harassedd At was the sixth grade when he was most targ@leat] R mother

“Human Rights Watch interview, Salem, Massachusiity, 24, 2000.

SHuman Rights Watch interview, Barnstable Countysiéehusetts, May 10, 2000.

%Human Rights Watch interview, Austin, Texas, Maiéh 2000 (we interviewed
Kimberly G. and Shelby L. together at their request

“’Human Rights Watch interview, Austin, Texas, Ma2&h 2000.
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said of her eleven-year-old s&hA= been pegged in middle scha@aid Anisse
B., a 1998 high school graduate.

Drew L., fifteen, told us that many of his class$asaat his Louisiana middle
school harassed hinMA lot of them said | was gay because | digitay football,
no sportgghe told us.Arou just kind of dealt with it. . .. Thed/be like Are you a

faggot2=tf

%Human Rights Watch telephone interview, Februa3080.
%“Human Rights Watch interview, Houston, Texas, Mar¢h2000.
%uman Rights Watch interview, Dallas, Texas, Ma&h2000.
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Students told us that harassment intensified whey éntered high school.
An middle school, i little remarks:¥ag=youre gays-stuff like that, nothing
violent that | witnesse@aid Ashley G., a seventeen-year-old in Massadtsdée
At was a lot more easier to deal with in juniorthtgan in high schoa@®avonn R.
commented.AAs | got older in high school, people tended toagkit meaner. i
be walking through the halls, people would saydhjriheyd laugh. Anyone who
was my friend would get accosted and hassled. IPeapild make them feel they
shouldrt be seen around n@?

Sexual Harassment

Peer harassment and violence against lesbianbgaxual, and transgender
youth is often sexualized. Sometimes this takeddira of unwelcome physical
contact with sexual overtones®eople would grab my breast ar@aeslie H.
said’® Arheysd come up and grab my waist, put their arm arous@imberly G.
recounted® AThey flash you, try to chase you down. Tisawhats going to
happen@aid Dempsey Hf°

Sexual harassment may also consist of sexually estiyg remarks or
gestures.AGuys will grab themselves, or thiéynake kissing noise@said Andre
T.2% Arhey mimic homoerotic acts. Th#ymimic anal sex, mimic oral se®
Gabriel D. told us®’

Young lesbians and bisexual girls are more likddgnt other youth to
experience sexual harassment, according to a retcefytof peer sexual harassment
among high school students. The study found thang lesbians and bisexual girls

Human Rights Watch interview, Salem, Massachusitiy, 23, 2000.
%%Human Rights Watch interview, Austin, Texas, Ma2&h 2000.

%uman Rights Watch interview, Dallas, Texas, Ma&h2000.

%Human Rights Watch interview, Austin, Texas, Mat&h 2000.

%Human Rights Watch interview, Lubbock, Texas, Ma2th 2000.

1%%uman Rights Watch interview, Dallas, Texas, Ma&h2000.

¥Human Rights Watch interview, San Francisco, Caiitn January 28, 2000.
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are more likely than heterosexual girls to be cidlexually offensive names, have

rumors told about them, be calléghy@r Aesbiar@n a derogatory way, receive

sexually offensive photographs or messages, atwliobed or grabbed in a sexual
0

way 18

%%5eeSusan FineramSexual Minority Students and Peer Sexual Harassmetigh
School@ournal of School Social Workol. 11 (2001).
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It goes almost without saying that experiencingiaékarassment has mental
health consequences for youth. Many students whosabjected to sexual
harassment report symptoms of depression thatmehyde loss of appetite, loss of
interest in their usual activities, nightmares istutbed sleep, feelings of isolation
from friends and family, and feelings of sadnessmmger. They may also have
difficulties at school, such as missing school dags performing as well in school,
skipping or dropping classes, or being late tosci&s

Physical Abuse

Ultimately, persistent and unchecked harassmenti@aalyto physical abuse.
A number of the youth we interviewed reported st or two attacks. Although
limited in number, these assaults had conside pylehological impact, especially
because they often came after persistent verbab#nea nonphysical harassment
that had gone unchallenged by school officials.

For example, Beth G. reported that several morftherbal threats and other
harassment culminated in physical violen&egot hit in the back of the head with
an ice scrape@she told us. By that point, she said, she wasssdl to being
harassed that didnet even turn around to see who it wak.

Chance M. told usssomebody threw a beer bottle at me during tenttiegra
and hit me in the neck. | had to crawl over tdexids house for help. | derthink
it was by accident. And in seventh grade | did lggd down while someone
punched medH

In other cases, the physical abuse was severeregdeht. At was small
pranks at first, like thumbtacks on my chair. ®ople would steal my equipme@t,
explained Zach C., who was put into a draftingleemposed mostly of seniors

0%5ee, for example&s. Fineran and L. BennefiGender and Power Issues of Peer
Sexual Harassment Among Teenag@lsurnal of Interpersonal Violenceol. 14 (1999), p.
6; M. Trigg and K. Wittenstronil hats the Way the World Goes: Sexual Harassment and
New Jersey Teenage@nitiatives,vol. 57 (1996), p. 55.

"%uman Rights Watch interview, Boston, Massachusktay 8, 2000.

MHuman Rights Watch interview, Barnstable Countysséhusetts, May 10, 2000.
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when he was in his freshman yeaf.hen things elevated.=ll hearfaggotand
people would throw things at me. Thetyell at me a lot. One time when the
teacher was out of the room, they got in a groupstarted strangling me with a
drafting line. Thas about the same consistency as a fishing lingadtso bad that

| started to get blood red around my neck, andtitie @Later in the school year,
his classmates also cut him with knives. On anaticeasion, he reportd, was
dragged down a flight of stairs by my fe@

“uman Rights Watch interview, Houston, Texas, Mafch 2000 (group
discussion).



Hatred in the Hallways 59

In Dylan N:s case, verbal harassment escalated almost immlydiato
physical violence. Other students began spittimgim and throwing food at him.
One day in the parking lot outside his school,stixdents surrounded him and
threw a lasso around his neck, sayiti@t-s tie the faggot to the back of the tru@k.
After that incident, the harassment and violemterisified. A was living in the
disciplinary office because other harassment wasggan. Everyone kne@he
said. At gave permission for a whole new level of phykstaff to occur@He was
pushed up against lockers by students who sh&gg@ndAitch@t him. On one
occasion, a group of students surrounded him aithiglschool, punching him and
jeering while security officers stood nearby. Whiemassault ended, he had a split
lip and a broken nose and was bleeding profusety s eat*®

A 1996 Wisconsin lawsuit starkly illustrates theaation from verbal taunts
to horrific violence. The suit was brought by & gtudent who was repeatedly
attacked throughout his middle school and high stkears. After he told his
seventh grade classmates that he was gay, thegegkfe him routinely a&aggot@
and began to hit him and spit on him. He was subfkto a mock rape in a science
lab by two of his classmates, who told him thasheuld enjoy it; twenty other
classmates looked on and laughed. He attempteitisuit the end of his eighth
grade year.

In high school, the abuse worsened. He was atflask&eeral times in the
school bathroom and urinated on during at leastodtiee attacks. When he took
the bus to and from school, other students regutalled himfag@andAjuee@
and often threw objects such as steel nuts and abttim. In the ninth grade, he
again attempted suicide.

The next year, he arrived at school early one ddyaas surrounded by eight
boys, one of whom kicked him in the stomach foefle ten minutes while the
others looked on and laughed. Several weeks lagecollapsed from internal
bleeding caused by the attack. He left schodhéneleventh grade?

"Human Rights Watch interview, Atlanta, Georgia, &mber 15, 1999.

“See Nabozny v. Podles@, F.3d 446, 450-52 (7th Cir. 1996). Complaitsifin
other cases around the country show a similarrpatfeescalation from verbal harassment to
physical violence.See, for example, Flores v. Morgan Hill Unified 8chDistrict, Case
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No. C-98 20358 JW (N.D. Cal. filed June 4, 1998grsen v. Kent School Distridto.
C97-1194 (W.D. Wash. filed July 23, 199%)cDonald v. Jefferson Township Board of
Education,No. 97-5233 (WGB) (D.N.J. filed October 23, 1997).
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The student testified that he asked the principaintervene to stop the
harassment and explained in detail both the att@ottshe antigay bias motivating
the attacks. Despite the princiggbromises to intervene, she took no action.sIn it
decision, the court noted thatfter the mock rape, [the student] escaped anddled
[the principais] office. [Her] alleged response is somewhat ashang; she said
that>poys will be boysand told [him] that if he wagoing to be so openly gajne
shouldexpectsuch behavior from his fellow studei@® In November 1996, a
federal jury found school officials liable for nmtotecting the student. The district
agreed to pay the student over $900,000 in a s&tiereached after the verditt.

Students suggested that most incidents of phygickince are not reported.
Athink theyre unreported to a great exte@aid Renata B., a Georgia seniéwe
had friends harassed and physically hurt. Fevheintever report anythingt’
Many students who have been blamed by school alfi¢or Aorovokingaverbal
harassment believe that if they report physicalevioe they will just be blamed
again. Arhe principal thought | was a hard ass and to blioneverything that
happened before | was hit by a bfkhy would he change his mind no@#sked
Nikki L., a fourteen-year-old lesbidh®

Ats very embarrassing for boys especially. | think harassment and
violence is really underreporte@ays HATCH director Carol PetrucdWhen a
boy is beaten up or threatened because of his lsepieatation, if hes not out, is
going to be very difficult for him to tell anybodbout it. If he is out, some are
going to be thinkingMaybe | deserved &

"5Nabozny92 F.3d at 451.

MeseePatricia M. LogueMNear $1 Million Settlement Raises Standard for &iin
of Gay Youth@anuary 1, 1997, www.lambdalegal.org/cgi-bin/pAtgsuments/record?
record=56 (accessed on April 10, 2001).

"Human Rights Watch interview, Atlanta, Georgia, &mber 15, 1999.

"8 juman Rights Watch interview, San Francisco, Caiity November 18, 1999.

"%Human Rights Watch interview with Carol Petrucciafeh 17, 2000.
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But the limited data that are available suggestittia common for lesbian,
gay, bisexual, and transgender youth to suffer ipaysissaults because of their
sexual orientation or gender identity. Youth wiepart same-sex or both-sex
romantic attraction are more likely to have beea fight that resulted in the need
for medical treatment, according to a 1999 studytiviewed national dat& An

1205eestephen T. Russell and Brian FraAziplence in the Lives of Sexual Minority
Youth: Understanding Victimization and Violence petratior@{paper presented at the
annual meeting of the American Sociological Asstiaig Chicago, lllinois, August 1999),

p. 7.
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analysis of the 1995 Vermont Youth Risk Behaviorv@y reached similar
conclusions. Not only were boys who have samgsaexers more likely than their
heterosexual peers to be involved in fights thguired them to get medical
treatment, they are also more likely to have béweatened or injured with a
weapon at school, more likely not to attend schmdause they felt unsafe, and
more likely to carry a weapon themselv&s.

Where the Harassment Occurs

Harassment and acts of violence occur most fretyueut of the direct view
of teachers and administrators. As a result, stisdeequently told us that they
tried to spend as little time as possible in tHenzg's, on the stairs, or in any other
Aeacher-fre@one. In addition, youth spoke of the risks tfaed on their way to
and from school; in some cases, their harassedaliaed their homes or targeted
their families with obscene telephone calls. Betalso heard numerous reports of
harassment and physical abuse taking place indlssroom, in front of teachers.

AViost things happen in the hallwa@aid Andre T., a Dallas sophomdfe.
Sam P., a twenty-year-old Austin, Texas, graduatale the same observation,
telling us,AThe name calling happens in the hallwg@3. An the hallways, i
severg@aid Greg Z., a senior in Georgia, speaking d$gmnent from classmates.
A ots of jocks, they pick on certain people. Thiequy, they messed up his
locker, they pushed him up against his lo@ercause they believed he was gay.
AA ot of times its things like yellingfaggots= Sometimes they just trip you
walking down the hallways. Or they slam you inte kbcker and shout and keep on
walking.@* Erin B., an eighth grader in Georgia, explair&amy school, thers
nothing the teachers can do in the halls becawsestino one monitoring. One

1215eeR.H. DuRant, D.P. Krowchuk, and S.H. Sin¥lictimization, Use of Violence,
and Drug Use at School Among Male Adolescents Whgae in Same-Sex Sexual
Behavior@ournal of Pediatricsyol. 133 (1998), p. 113.

23juman Rights Watch interview, Dallas, Texas, Ma&h2000.

23 uman Rights Watch interview, Austin, Texas, Mat&h 2000.

24juman Rights Watch interview, Atlanta, Georgia, &mber 18, 1999.



64 Hatred in the Hallways

time | was shoved in front of a locker becauseythought | was a boy who was
trying to hit on him. | said$=m a girl and definitely not trying to hit on yeu&@

As aresult, many students treat the hallways eswgrerritory.An the halls, |
go from one class to another without wasting t@®hauncey T. say$®

23 uman Rights Watch interview, Atlanta, Georgia, ka2, 2000.
284juman Rights Watch interview, Atlanta, Georgia, ka8, 2000.
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Locker rooms, frequently unmonitored, are anothat pf schools where
harassment can be particularly severe. Erin teldfuhe steps she took in her
seventh grade gym class to minimize harassmAntvas really, really horrible
there. ... In gym, especia¥yorrible. | wask out, but everyone assumed. They
wouldr# say anything to my face. | would change in ththtoom stall because |
didnt want to be accused of looking at anyone. | aagytto class all the time
because of how long it took me to get chan@&d.

Youth also repeatedly told us that they avoid o#reas where students are
likely to congregate in large numberA dont go to lunch because of problems
with some kids@Chauncey T. says. But trying to avoid problemthvather
students has led to run-ins with the school aditnation. A used to sit outside the
sixth period classroom@he explainsfut they gave me detentigf®

A dor# like going to school before school starts becaulsert want to have
to deal with anything someone might say beforetélaehers get thei@erin B.
explained:®®

Many youth feel most vulnerable outside the sclgmiting. Ats mostly
outside school that you end up feeling scared.réheaothing you can do at &@,
Chance M. said®® For instance, many students are harassed onvagito and

2Human Rights Watch interview, Atlanta, Georgia, ka2, 2000.

281yman Rights Watch interview, Atlanta, Georgia, MaB, 2000. Detention is a
mild form of punishment, requiring students to stéigr the school days ends and study or
do chores.

2Human Rights Watch interview, Atlanta, Georgia, ka2, 2000.

13%uman Rights Watch interview, Barnstable Countysséhusetts, May 10, 2000.
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from school.AYoud have people throwing things at you on the l@ajd Ethan J.,
sixteen** We heard similar accounts from students who ealpublic transit to
get to and from schodf? The same was true of those who walked to and from
school. Dahlia P. told usl was walking home from school one day, and thig gu

pulled up and flipped me off and saiflie, you lesbiars | cried the whole dag)®

3uman Rights Watch interview, Greenfield, MassaettasMay 31, 2000.

33n Boston, three high school students reportediiciied one of their classmates on
a train ride home from school because they thoslg@twas a lesbian. After the three saw
the girl holding hands with another girl, they geder, ripped her clothes, and pointed at
their genitals while shoutingDo you like this? Do you like this? Is this wiyau like?@
according to the Associated Press. The three etengied with indecent assault and battery
and civil rights violations. Boston school offitsaalso began disciplinary proceedings,
noting thatAhe ride home is considered part of the school@&geATeens Arrested for
Allegedly Sexually Assaulting Classmate on Tr@hssociated Press, January 29, 2000.

33uman Rights Watch interview, Austin, Texas, Mat&h 2000.
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Others, such as Matt P., talked of being harasskdta shopping malls or
while driving or walking around towt*

Finally, some youth find themselves targeted iir tvn homes. Harassment
at home may take the form of obscene telephons, @alin the cases of Drew L.,
Gina T., and Gabriel D., described abd¥e.lt may also consist of vandalism.
Dempsey H. recountedDne day we came home, and the house was wra@ped,
meaning that it was covered with toilet paper aheiotrash A went to school, and
| told them 3= sure you have an idea of whadoing this= They told me to file a
police report. | talked to the cops, and they sagile was no eviden@After he
returned home that evening, his brother steppesidmiand saw that Dempsegar
had been vandalizedMy car had shaving cream, shoe polish, all kindsrap all
over it@aid Dempsey. On another occasion, he told sgiune line was cut®
Lavonn R=s house was also targeteff.here was toilet paper in the trees, all over
the yard@he said:>’

Harassment outside the school, particularly thatvakes place at students
homes, poses a challenge for school administrattmsmany school districts,
however, the commute to and from school is consii@art of the school day;
school disciplinary policies often cover actionssiiydents that take place outside
the school, an extension of the disciplinary predhat is particularly appropriate if
the acts arise out of harassment that begins abkchn some cases, however,
harassment outside the school should be addressmmbidination with or even
exclusively by local law enforcement officials.

3%uman Rights Watch interview, Salem, Massachusidtiy, 24, 2000.

13%uman Rights Watch interviews, Dallas, Texas, M&th2000; Houston, Texas,
March 17, 2000; San Francisco, California, Jan2&ry2000.

13%juman Rights Watch interview, Lubbock, Texas, Ma2th 2000.

¥Human Rights Watch interview, Austin, Texas, Ma2&h 2000.
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But our findings reveal that a surprising amouritarbssment occurs in public
areas such as hallways, classrooms, lunchroontetiaffelds, and school bus.
Accordingly, schools should begin to address Isanast and violence by ensuring

that these public spaces are safe for all students.

1%8These findings are consistent with studies of seliamssment. For example, a
1995 Connecticut study reported that sexual harassatcurred most frequently in public
and that often teachers or other adults were prdagindid not intervene to stop the
harassment. Permanent Commission on the StatusmEwin Our Own Backyard: Sexual
Harassment in Connecticat Public High Schoolg¢Hartford, Connecticut: Permanent

Commission on the Status of Women, 1995).



ErilfBhef@esrgi@ boy at my school who is open, out of the clos et. Hé
getsit horrible. . .. He getsitbad. He = really feminine.

Af a gay man is butch, they don % mess with him as much. Ifhe =
feminine, he gets pushed around. For girls, if you =e butch, they say,
Dyke, you want to be a man. =

ATaylor,] that boy in school, is out to selected pe ople. It = all
about knowing who you can surround yo urself with. | came out to him
first. | told him about YouthPride. [At first] he told me everyone
assumes hes gay, but he s not. Two days later he came out to me.

Ade=s taunted and teased in gym because he doesn # play football,
he hangs out with the g irls instead. The girls are even worse to him
because it s like they feel he wants to be a girl. Everybody  gives him
hell because he=s feminine. He = a really sweet guy but no one cares
about that. They just care about the fact that he s gay.

MMy ex-girlfriend has it a lot easier. She = part of the 3n=crowd;
she=s a cheerleader. ... She doesn % get it nearly as bad as Taylor and
I. She plays female roles, she = not butch, doesn =+ have weird hair. She
doesnt get people confused about whether she = a girl or a guy.

Ader friend, my ex-girlfriend = friend, doesn tgetitatall. She =
going out with a guy now, but at the beginning of t he school year she
was dating a girl. . . . She = a sweet person. They see that and don %
judge. . .. Shes=s explained bisexuality to people, and they listened to
her. But if | did that nobody would listen. @




V. GENDER AND HOMOPHOBIA

Human Rights Watch examined the treatment of festatients both by peers
and administrators, how lesbians may have expesteharassment differently than
gay students, and how students who are or areipedc® be transgender were
treated. It quickly became obvious from our resledinat the abuse of lesbian, gay,
bisexual, and transgender youth is predicated @bétief that girls and boys must
strictly adhere to rigid rules of conduct, dresg] appearances based on their sex.
For boys, that means they must be athletic, streegst, and hide their emotions.
For girls, that means they must be attentive toflrtdtious with boys and must
accept a subordinate status to boys. Regardlgissipexual orientation or gender
identity, youth who violate these rules are punishytheir peers and too often by
adults.

Boys who reported the most harassment were those wadre least
stereotypically masculine. Transgender youth heerhost vulnerable to both
violence by peers and harassment from adults.

Harassment of Young Lesbians and Bisexual Girls

Although both girls and boys are exploring thekusg orientation and gender
identity at younger ages than previous generatgirls,continue to identify openly
as lesbian and disclose their sexual orientatidartély and friends at a later age
than their male peers. Thus it was more diffitufind young women who identify
as lesbian or bisexual to interview. Most youttviee organizations working with
lesbian, gay, bisexual, and transgender youth stamgly report serving more gay
male youth than lesbians or transgender youth.

Service providers had different explanations foyway boys are more likely
than young leshians to be open about their sextiahtation and to use their
services. AMore boys come out to their parents and need qupatithan girls.
Boys cart have sleepovers or be close in the way that cgnsbe without causing
speculation@explained Sara Marxner of the Lavender Youth Rsgya and
Information Center in San Francis@lso girls do seem to come out later than
boys@® Other service providers expressed concern teat tivere fewer young

3%Human Rights Watch interview with Sara Marxner, dmaler Youth Recreation and
Information Center, San Francisco, California, Nober 18, 1999.
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lesbians and transgender youth using their sertieeause service providers had
failed to understand their needs or make it safeigim for them to participate.

Some youth service providers tended to downplagdsanent of lesbians.
Many service providers and youth with whom we spoKered the opinion that
boys were more often targeted for harassment tiréggr g\ heyxe a lot more
aggressive toward the gugghelby L. told us, speaking of students who hadss
those whom they perceived to be gafheys try to beat them up, start fights,
knock their stuff aroun@® Vega S., a sixteen-year-old lesbian, toldAighink
guys do have it worse than girls, but girls go tigina lot too@*

Arhe girls who can pass have an easier {@&id Michael Ferrera, clinical
director of group homes for Gay and Lesbian Ada@as&ocial Services, in Los
Angeles.Ahe lipstick lesbians are objectified, but the higtls get challenged all
the time. The butch lesbians have the hardest &ingtthe teachers just digknow
how to deal with then@#?

Others however, argued that it is not that simfhet in fact, what girls
experience is much more complicaté@iheres the perception that young gay men
are the ones getting harasg@sys Linda Ellis, executive director of Youth Fxid
an Atlanta youth groupBut this is a difficult place for young gay wom@#’®

ASometimes you get harassed just becauseeyauwwoman, but lesbians get
harassed mor@Dahlia P. told us.Ats degrading. Not necessarily that they
calling me a lesbian or a dyRéut its the simple fact that they want to give you
hell. Its every day@*

¥%uman Rights Watch interview, Austin, Texas, Mat&h 2000 (we interviewed
Shelby L. and Kimberly G. together at their request

“Human Rights Watch interview, Long Beach, Califarrdctober 12, 2000.

“Zuman Rights Watch interview with Michael Ferrecnical director of group
homes, Gay and Lesbian Adolescent Social SenlicssAngeles, California, October 22,
1999.

3uman Rights Watch interview, Atlanta, Georgia, &mber 13, 1999.

“4uman Rights Watch interview, Austin, Texas, Mat&h 2000.
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In fact, we found that young lesbians and bisegiréd are harassed in ways
that may be different from but often no less segithan the abuse faced by gay and
bisexual boysAGay men get more physical threats; female studgatore likely
to get sexually harassed and be threatened witlaseolence. Wd hear things
like, > can make you straightr ¥Vhy dont you get some of your girlfriends and we
can have a party@ahlia P. told ug?®®

Young lesbians do not experience sexism and honiwahg separate events;
instead, the two forms of harassment are mutualgforcing. It is simply
impermissible, according to rigid rules of sociahlvior, for girls to reject boys. It
is an unforgivable transgression for girl®¢ompeteavith boys for the attention of
other girls. Thus lesbians, and particularly laskiwho identify as or are perceived
to beAutch@are punished for violating gender norms and bexatitheir sexual
orientation. There is a perception that lesbialng arefemme@are punished less
by their peers, largely because the harassmerg th&diorm of boys

3uman Rights Watch interview, Austin, Texas, Mat&h 2000.
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wanting toAvatch@nd therfjoin@he girls. Girls perceive this harassment nog onl
as an invasion of their privacy but also as anicitpthreat of sexual violence.
When adults downplay or ignore this type of harasgnthey are downplaying the
harassment as merely an expression of desire thiner threat of violencé®

A 2000 study of students in western Massachusgttobial worker Susan
Fineran found that young lesbians and bisexuas gidperienced more sexual
harassment than heterosexual girls did. For examf@ percent of lesbian and
bisexual girls reported that they wekalled sexually offensive nam@sy their
peers, compared with 63 percent of heterosexual diesbians and bisexual girls
were significantly more likely than heterosexualgyto beAouched, brushed up
against, or cornered in a sexual \@#§3 percent, as compared to 52 percent of
heterosexual girls) and to Bgrabbed or have their clothing pulled in a sexusl@
(50 percent compared to 44 percent). And 23 péroegoung lesbians and
bisexual girls reported that their peers Watlempted to hurt me in a sexual way

148as one federal district court has notefharassment, like other forms of
victimization, is often motivated by issues of powad control on the part of the harasser,
issues not related to sexual prefere@@@nner v. Prima Donna Resorts, In219 F. Supp.
351, 355 (D. Nev. 1996). The mistaken view thaassment must be motivated by desire is
similar to the now-discredited assumption that riagpeimarily an act of sexual gratification.
See, for examplé\. Nicolas GrothMen Who Rape: The Psychology of the Offe{idew
York: Plenum Press, 1979), pp. 12-13; Human Rigvatch Womers Rights ProjeciThe
Human Rights Watch Global Report on Woméfuman RightéNew York: Human Rights
Watch, 1995), pp. 1-7; Karen Crawford and Thomatchins, Aliminating Immigration
JudgesDiscretion to Mis-Characterize Rape as an Actefual Purpose or Pleasure in
Asylum Proceeding@Benders Immigration Bulletinyol. 5 (2000), p. 669.
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(attempted rape or rap@yhile 6 percent of the heterosexual girls survelyad
experienced sexual violence of this nattife.

This study underscores the point several young wonae to Human Rights
Watch: That the majority of girls, regardless d@itlsexual orientation, are sexually
harassed by their peers. Thus, some girls whdifgdeas lesbian or bisexual are
probably already accustomed to hearing sexuallgdsimg slurs and comments. If
school officials fail to protect girls from sexusdrassment by boys in school, it
follows that young lesbians and bisexual girls widt turn to school officials for
help when they are harassed because of their sesieatation. Furthermore, both
students and service providers consistently noted the girls who are most
targeted for abuse were girls who failed to conféongender stereotypes. But
again, girls may be reluctant to turn to schoolc@dfs for protection, as adults as
well as peers are critical of girls for violatingrgler norms.

14’Susan FineraniSexual Minority Students and Peer Sexual Harassingrigh
School@ournal of School Social Workol. 11 (2001).
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AGirls in my school expect to be haras@xplained Sabrina 12 Arhe
boys mess with us all the tiGédor# even think most of the time that | get it worse
because | am a lesbian. But we know not to sathangCit=s like, unless yosie
been raped the administration doesrant to know about it. Theljust say you
are lying@alona T. told usAt would have to be really bad before | would etrgn
to tell anyoneds®

Another way that sexism seemed to impact youngdaeshwas their lack of
support from their gay peers. Unlike young gay mverinterviewed, none of the
girls Human Rights Watch talked with reported feglprotected or supported by
gay male peers. But several students noted thasgipport gay and bisexual boys
and sometimes even protect them from abusive péeirfaict, one boy suggested
that the best way to survive was to become clasads with the girls dating the
jocks because they would not let the jocks hafaesis friends. But most young
lesbians interviewed by Human Rights Watch didreoeive support either from
other girls or boys. Young lesbians who were peeckto befbutchapr Alykesd
not only were more vulnerable to harassment andeabut also were even rejected
in some cases by their leshian peers, who mayseeds straying too far beyond
the limits of socially acceptable gender rol&ssbian girls, we dress like girls.
Pyke=is out of heregsaid Marianne #°

As with gay boys, young leshians may appear taubeessful students who
are doing well in school even as they strugglerialy with self-hatred,
depression, isolation, and thoughts of suiciddie . told us that she sank into
depression during her freshman and sophomore pédigh school at the same
time that she was a straight-A student and a stahe basketball team. Even
though disclosing her sexual orientation has meaping with lots of harassment
and threats of violence, she felt that it has bester for her mental healtff.

“81uman Rights Watch interview, Orange County, Caiifa, October 22, 1999.
Human Rights Watch interview, San Francisco, Caiity November 16, 1999.
%Human Rights Watch interview, Long Beach, Califarrdctober 13, 2000.
Human Rights Watch interview, Austin, Texas, Mat&h 2000.
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Similarly, Kellsie N. told us that she watched liferfall apart as she tried to
cope with her own fears and harassment at schéithey started calling me a
lesbian in fourth grad@she said. By high school, she report@de guys called
medyke=all the time and grabbed my butt. The girls hesl a whisper campaiga.
She protected herself by always having a boyfridter test scores showed her to
be a gifted and talented student when she entéghdbhool, but when she became
pregnant she was tracked into a program for pregds and eventually dropped
out. She has her graduate equivalency degree mavghe told Human Rights
Watch that she did not feel safe enough in sctwtearn and succeédf

The Relationship Between Sexism and Homophobia

Sexism and homophobia are related. Several ofntake students we
interviewed described peer pressure to treat tfesitale counterparts in a
demeaning manner, implicitly asserting the view tiwgy's are superior to girls. One
of the easiest ways for boys to demean girls waai girls as sexual objects. A
sixteen-year-old girl who identified as heteroséxuda was attending a school for
mostly gay youth told us that she left her highasttbecause of the way boys
treated her Arhey would talk about my breast all the time, stimes they would
grab them. They would sggut a bag over her head and#l fine /meaning to
have sex with&®

An integral component of antigay harassment ikirtg lesbians foAdaring
or wanting to be like a m@and gay men for being effeminate. In their crtdes
forms, these attacks are based on the construaifosexuality as males literally
dominating females. Abutch@esbian must be put in her place because she is
perceived to take on a dominant sexual role afemmeagay man must be
punished for acting emasculated. It is not suipgighen that lesbians are
frequently threatened with being raped, an actalénce aimed at achieving literal
sexual domination while gay men are attacked aateriged to defend themselves
Aike a real mar@

AAs a male, | was expected to be misogynistic, esgive, competitive, and
homophobicg@Burke D. told us.A was expected to drink and smoke. To protect
myself from being identified as gay, | was supposede sexist. In fact, |
concentrated on working hard to get good gradei&halias unacceptable to my

%Human Rights Watch interview, Austin, Texas, Mat&h 2000.
%3Human Rights Watch interview, Dallas, Texas, Ma&h2000.
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peers. But as bad as it was for me, | would neé lveanted to go through my high
school as a woma@f*

%uman Rights Watch interview, Decatur, Georgia, édelser 15, 1999.
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Gay boys who were ngout@o their peers and who participated in team
sports reported being constantly subjected to &bulsicker room banter that
focused on sexually objectifying the girls in tlehgol and trashing aguee@any
student who was differentA felt suicidal, | tried too hard to be perfect, to
participate in sports and to hide. My teammatesldvalways talk about how they
could tell if someone was #aggotjust from the way they walked. They never
suspected n@but | heard it [the slurs] every d&@gxplained Luke G., a high school
football player'>®

Halona T., a young African-American lesbian whematts school in a major
metropolitan area, talked about how girls get reed®ndlessly by male students.
Black girls get harassed fdveing good@acting white@ndAeing political@T he
boys feel free to grab the girls as they walk ddvenhalls, but when girls complain
to the administration, they are accused of lyiBe is open about the fact that she
is a lesbian, and she plans to start a gay-straigjahce this year. She worries
more about the sexual harassment than the randemogimbic comments,
although she acknowledged that might change ibsleame involved with another
student:®® Burke also pointed out that, although most ofléfsbians he knew in
high 1S5§h00| were not out, they could not escapedilearassed because they were
girls.

Some of the girls we interviewed told us that iigch more difficult to reach
out to school officials when they are harassed leaf their sexual orientation.
A ots of boys would sayoutre a whoreor youwe got big boobs,@aid Marie J.
Mut at least when | was harassed as a girl, | dalikdo the support counsef@mnot
the principal, but the counselor. When | was hegdss a lesbian, | coultitalk to
anyone . . .. |just lied, lied about everyth@j.

%Human Rights Watch interview, Austin, Texas, Mat&h 2000.

%uman Rights Watch interview, San Francisco, Caiity November 17, 1999.
¥ Human Rights Watch interview, Decatur, Georgia, édelser 15, 1999.
*8juman Rights Watch interview, Austin, Texas, Mat&h 2000.
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One counselor we interviewed also expressed cotitargirls rarely excelled
once they were publicly identified as lesbian. 8asere sometimes able to find a
niche for themselves in the drama club, as a bajdmor even as the class clown
to survive, but girls rarely, if ever, seemed abdefind such a niche for
themselves> Girls at the counselsr school are put down consciously and
unconsciously. The boys believe that girls and eoshouldkeep in their plac®
and believe that place is definitely subordinatenemn. A guidance counselor in
Texas also noted the relationship between sexuastaent and gay harassment in
the school. She said that she saw a great dedisdspect of girls by boys.
Although some dismiss it as funny, she says ieiy Wurtful to the girl$®

Some lesbians find protection from this double bsmgent in athletics. But
sports is not always a safe haven for lesbiansomme schools particuladgutchy@
girls are forced out of sports to protect the rapah of the program. It depends on
the tone set by the coach8s.

And it is not just heterosexual boys who act digeesfully toward young
women. Several of the young gay men we intervieaigrtessed very sexist and
sometimes homophobic views of lesbians. One yauag thought there was
nothing wrong with calling girlgbitchegut thought that calling gay méaggot@
was unacceptabl&?

Lesbians who can prevail against the sexism andpbobia they face report
feeling empowered. Alix M. told us that it tookrlieree years to get the courage to
start a small gay-straight alliance in her Kansg$¢hool. Faced with deepening
depression and painful feelings of isolation, shened to the Internet to get
information on how to start a gay-straight allianédthough she got some negative
responses, including being yelled at by a teacheutssin, she now feels that she
has made the school much safer for gay studentcetme after her and that she

has become a strong individual who has conquereteaes™®

Gender-Nonconforming Youth

Although gender identity and sexual orientation digtinct, many youth
believed that they were being harassed, threatemedjudged for their failure to
dress, speak, and act in ways which conform teestgpical notions of what is

Human Rights Watch interview, Lubbock, Texas, Ma2th 2000.
¥%%Human Rights Watch interview, Lubbock, Texas, Ma26h 2000.
¥uman Rights Watch interview, Dallas, Texas, Ma26h2000.
162 Human Rights Watch interview, Dallas, Texas, M&#h2000.
%3uman Rights Watch telephone interview, March Im®
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appropriate for young men and women. Thus, regasdbf their gender identity,
they are being harassed and typically assumed gayer lesbian.

Alhere are the ones that can pass and those tha@btchael Ferrera notes.
Arhose that cabare unsafe everywhere. Theyalways worried about making sure
they have someone with the@?

%uman Rights Watch interview with Michael FerreBatober 21, 1999.
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A didnt get called faggot that much because | was plagtrager@\ndre T.
observed® But a boy who is, in Gabriel B.words A little femme kid@ften
finds himself targeted with unrelenting abt&eRecognizing this dynamic, Lavonn
R. told us,A tried to act butch, more macho, but | guess | daisg something
wrong because it never worké&d’

He concludedAf youze a flamboyant person, yee pretty much damned to
hell. | cant think of any gay flamboyant person who has hiscation@®

¥uman Rights Watch interview, Dallas, Texas, Ma&h2000.
%4uman Rights Watch interview, San Francisco, Caiitn January 28, 2000.
%¥Human Rights Watch interview, Austin, Texas, Ma2&h 2000.
%8juman Rights Watch interview, Austin, Texas, Ma2&h 2000.



AnikaiRa Pexseventeen, a transgender youth who has li ved for the last
seven years as a girl, was in the Texas foster care  system when we
spoke with her in March 2000. She attended a small ~ public school in
South Texas through the first three years of high s chool. While a
student, she decided to dress as a girl and use the  name she has chosen
for herself. She was harassed by her peers and una ble to get support
because teachers and other school of ficials neither understood her
being transgender nor made any effort to understand . Instead, they
tried to keep her from expressing her gender identi ty at school. A
had to quit [school] because the teachers were, lik e, 3ou cartt wear a
dress, you canz wear your hair like that, =@he told us.

A was ten when it started. It freaked them out, | guess. . . .
When | started dressing as a woman, they didn £ know what to do. Then
they decided they couldn = have that kind of thing going around.

Arhey started making up rules, like, you can # dress in a way to
interrupt class, so no long hair or makeup. The te achers were rude. |
had to use the boys =restroom or the nurse = restroom, but if the nurse
wasrrt there, then | didn  fgo atall. @

Using the restroom was particularly challenging bec  ause the nurse s
office was so far away from her classes. = Arhey give you three minutes
between classes, so | = have to race from one side of the building to
another. The teachers were like, Vhat took you so long? =@er
teachers often disciplined her for being late to cl ass.

She wouldn# go to gym. A= skip. | had to use the boys =locker
room; | = have to shower in the boys =shower.@

The school put her in a special education class. Arhey didn £ know
what to do, @he recalled. AThey said it was for my own safety. @

She was attacked physically once. A got beat over the head with a
bottle in gym, @he reports.




ANe@rbhttiwestoitere sexchliyonaassedon. MaWaiolytgayb wayls béh
theeateredp e melsaytegneNbiat te Vioer mehlefly? @bevsaidg Tihey e,
atikencééhateaee wovetrnteto Ad)daggs Mayioly dtile gpnodhém, dbgmgvit
whiclegidortalsern=@, @he told us.

When she entered the foster care system during her junior year,
she moved through a number of placements and school s. Arhey moved
me from shelter to shelter. They =e like, ¥Ve dontwant to confuse the
other kids. =@she told us that she was scheduled to move to ano ther
placement at the end of the month.

AA lot of them refuse to take transgender youth, @he said. A-or
the past seven years | we been dressing as a woman. But they e like,
¥ ou have to cut your hair, you can % put makeup on. = Sometimes they
tellme | can £ wear a bra. @

AThe shelters are separated. They put me in the men = shelter.
The other kids say, She=s supposed to be over with the women. =@

Some of the shelters have their own schools, so she  often attended
school under the same conditions that she faced at  the shelters. A'he
rules were the same as the shelter. | couldn = talk about my life with
the other kids. It was the same rules about dress and everything. @At
one shelter, she chose not to attend school at all. A knew the principal
wouldnt let me dress the way | dress, @he explained.

From September to December 1999, however, she atten ded a
regular public school that was generally respectful of her gender
identity and her privacy.  AThe only people that knew were the principal,
the counselor, and the nurse, @he explained. AThey were g ood with that
part. @

[®)




Tihethier aiplecisicattepiadt thet te tamadd put t ntil bemantd $es
assmartdssaecandddpitbercdctientifttatiticatioAld ey dodk e ienopginmyy]
widenanuefourdyal Pictiirmoiviare col Bidey @it asnikanyuniddreahéime, @
jtisdite Boysedndraderhalevakasseny abbirthaabibeseigtiihgs dtfirs wia
npitiasibléftbdindudunyrgi kimeyrie ake @ vergtighgnClikepuiBe Anika.] = It
wastEhedgljgéeptsohopictre, they hid it from me. Gu  ys started
coming up to me, they said ¥aggot =and stuff. @

Anika felt that school officials placed the burden of addressing
the harassment on her by asking her to take the  lead in educating her
peers about gender identity issues.  Arhey wanted me to go in front of
all the kids, @she recounted. AThey told me, XVe have a few gay
students who are also willing to go talk to them. =@

School administrators failed to appreciate the pressure she would
feel from such a request, she told us. A just chose not to tell my
personal business, @he explained.

When she balked at speaking at a school assembly, a dministrators
didn+ make an effort to explore other options, she said . ATheyt old me
it was a good idea to leave the school. They were like, Ve think that =
a good idea=@

[
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Transgender Youth

| was safe as long as | remained quiet andsieinanyone know. . . . It
was like walking on eggshells.
CJocelyn F., Atlanta, Georgia, December 18, 2000

Although most of the youth Human Rights Watch iviwved identify as gay,
lesbian, bisexual, or queer or state that theyaestioning their sexual orientation,
some identify as transgender. Transgender is &mallaterm used to describe the
identities and experiences of people whose gex@aitity in some ways does not
conform to societg stereotypical concepts dinalenes®or Aemalenesgf®
Gender identity is separate from sexual orientatiomugh many people who are
wrongly perceived to be transgender are gay ofdastHuman Rights Watch uses
the term transgender in this report to refer to ymyth we interviewed who were
guestioning their gender identities, challenginghdgr norms, intersex, or
transsexual.

If gay and lesbian people have achieved some modaflacceptance in the
United States over the past several decades, #adeg people remain
misunderstood at best and vilified at worst. Altgb transgender people have
played a significant role in the modern gay andikas rights movement in the
United States, they are frequently marginalizedsamdetimes even attacked within
the gay rights movement. Not surprisingly, youtiovidentify as or are perceived
to be transgender face relentless harassmentendith overwhelming isolation.

Because so few adults understand the experientemefender people, even
the hint that a student may identify as transgendakes most teachers and
administrators extremely uncomfortabléOur society hasheven begun to deal
with transgender issug&ays Michael Ferrera, clinical director of growpries for
the Los Angeles-based Gay and Lesbian AdolescetitlS8ervices. ATheyre
experiencing things no one has begun to congfer.

16%5eeJamison Greemintroduction to Transgender Issu@stroduction to Paisley
Currah and Shannon Minteffrangender Equality, A Handbook for Activists and
Policymakers(San Francisco and New York: National Center feshian Rights and
National Gay and Lesbian Task Force Policy Insit2000), pp. 1-6.

Y%uman Rights Watch interview with Michael FerreBatober 21, 1999.
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Thus, when students report peer harassment, thderdilnot the
harassmefis thought to be the problem.

A teacher in West Texas described the case of eneyoung transgender
student who wore purple and pink to school. Thelent had a circle of friends
who managed to protect her from her peers, butdbald not protect her from the
teachers. Upset with her behavior, her teachayarb® humiliate and embarrass
her, telling her taquit acting like a girl@*

Joe Saldimini, a teacher in the Out Adolescentgiigidn Schools (OASIS)
programin Los Angeles, gave us a similar accofigarhers humiliating a seventh
grader who later identified as transgend@ne called her a faggot and told her she
wouldr#t have any problems if she only acted like a bdyhe teacher would
embarrass her in front of all the kids and calldsissy@e reported, adding that at
least one other teacher in the stugesthool wagvery helpful @?

Such policing of appropriate behavior for girls éwls can start at a very
young age. A Head Start teacher we interviewed theit kids as young as four
years old are being told that their behavior isngroLittle boys who play house
may be told AThats for girls@?

For young people who actively identify as transgerahd begin undergoing
sex reassignment surgery in their teens, not amds dhe school system fail them,
but they face significant problems at home as wéls a result, many end up
homeless or trying to negotiate the foster caréesys Anika P. described being
shunted from school to school not because of pe@skmei@in fact she was able
to pass quite well in schd@but because the Texas foster care system was uoable
place her in a foster care home or facility. Slas wejected by several facilities

"Human Rights Watch interview, Lubbock, Texas, Ma26h 2000.

YHuman Rights Watch interview with Joe Saldiminiadeer, Out Adolescents
Staying in Schools (OASIS), Los Angeles, Californizctober 20, 1999. OASIS is a
program of the Los Angeles Unified School Distrigith two schools that predominantly
serve lesbian, gay, bisexual, and transgender yoo#in West Hollywood and the other in
Long Beach.

Human Rights Watch interview, Lubbock, Texas, May 2000.
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which are run by religious organizations and alldwe discriminate against
transgender youtH

Constant rejection takes a tremendous toll on tsieskents, particularly when
they hear such messages from adults. BlossoneR.ugy in a small rural town and
was perceived by the community to be different faomearly age. In the absence
of any supportive adults and totally ostracizedbgrs, school was a nightmare.
Blossom simply quit participating:

Yuman Rights Watch interview, Austin, Texas, Ma2&h 2000.
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| stopped talking in fifth grade. Just quit pagating. | sat alone at
lunch. | had absolutely no friends. My gradesengad and | was told
my conduct was unacceptable. | felt completelyamsted. | heard the
word Aag@every single day. Kids used it as a weapon, kit

carel’®

Sasha R., a recent high school graduate, recolmedhe survived high
school by hiding his male identity. Being open abbis gender identity was
inconceivable to him:

No, I wasrt out in high school. My school was horrible fegple even
out as queer. | would never have been out. | ngoee one guy was out
as gay, and he always had to walk by the gym with or three

friends®’®

Chantelle J., fifteen, saidlve gone to school dressed as a girl since | was
thirteen. | would just stay in the bathroom theplehtime during lunct@Asked
about her experience at school, she repledasnt able to do any work. | was
harassed, a lot. | couldrroncentrated)’

During the course of our investigation, we had dpgortunity to observe
interactions between gay boys and transgender ytu#ieveral cases, the gay boys
behaved in ways that appeared to be sexually hiagass

Lacking an understanding of transgender issues,yntaachers are
unintentionally offensive when confronted with tsgender youthAn my social
science classes, sometimes topics dealing witresexientation or gender identity
would pop up, andd get put on the spd@®aid Gerald A AAnother time, we were
talking in class about what each of us would deefhad $70,000, and when it
came to me the teacher sakdh, | know what yowe gonna get. This was for a
final project. Mine was really about the Russianr@my, but he assumed | was
going to write about getting a sex-change opera@fn

Y Human Rights Watch interview, Houston, Texas, Margh2000.

%uman Rights Watch interview, San Francisco, Caiitn January 27, 2000.
YHuman Rights Watch interview, Long Beach, Califarrdctober 21, 1999.
Y8juman Rights Watch interview, San Francisco, Calitn October 27, 1999.
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As aresult, a counselor with the Lavender YoutbrBation and Information
Center (LYRIC) told Human Rights Watch that ités difficult for most students
to come out as transgender:

| only know of one person who transitioned in sdhddost people are
too afraid to do so. Even if theg out to their family and close friends,
they dort come out. Theye just afraid to.

I know of another person, in a much more suburbyaa,avho went
through a lot of violence, low self-esteem, haras#rooming from other
students. That person stopped high school anetiing a GED [a
General Educational Development diploma], tryinde¢cide whether to
go through college at alf®

Even youth service providers often misunderstaedhéreds of transgender
youth. Many fail to create the safe and respectfoiosphere that transgender
youth desperately need. This means being opeovieeach individual identifies,
including giving questioning youth the space tolestheir gender identity. This
means using his or her choice of name and proriawmversations. This means
respecting his or her privacy. In one discussiieam of service providers
repeatedly referred to a transgender youttfagshé@and Asshe, or whateve@
AVany adults think that all transgender people aostiutes; they never imagine
that we work and study and have friends and fa@iyplained a transgender social
worker % A dor#t think weve been serving transgender youth @ podman
candidly admitted ANow we know what to do a little bett@

YHuman Rights Watch interview with a counselor atithvender Youth Recreation
and Information Center (LYRIC), San Francisco, foatiia, January 28, 2000. LYRIC is a
community center for lesbian, gay, bisexual, aadggender youth.

8%4uman Rights Watch interview, San Francisco, Caiity November 18, 1999.

8uman Rights Watch interview with Gail Goodman,aiive director, Out Youth,
Austin, Texas, March 14, 2000.



Dafliadd, greddsms at first, @ays Dahlia P. APeople would yell :elyké:
down the hallway. Someone slipped a card in my loc ker that said KKK3
on it, and on the back it said, >fou dyke bitch, die dyke bitch. = |

wouldnt go to school for the whole week, | was so scared. That
happened in my tenth grade year, when | was sixteen ,the 97- 98 school
year.

AAnother time | was walking home from school one day , and this guy
pulled up. He flipped me off and said, :Die, you lesbian.= | cried the
whole day. That was the last week of my tenth grad e year.

AAnother time that same year, | lost my backpack during lunch.
Somebody stole it. | found it in my algebra teache r= class. All my
stuff was gone through. My notebook was ripped up.  There was liquid
paper on my backpack, in big letters that said DYKE= It was really
shocking.@

Asked whether she = experienced any other incidents of
harassment because of her sexual orientation, Dahli  a hesitated before
replying, A we had other things happen to me, butl don +know for sure
if they were because | =m gay. Like in the lunchroom, | we had people
squash ketchup all over me. @

She described getting into fights frequently during theyear. AOne
girl, she was egging me on, saying, ¥ you e such a big bad dyke, why
don% you kick my ass?, =@he said of one incident.

Because of these repeat ed incidents of harassment, she told us
that during her tenth grade year,  Areally didn #talk to anyone. @

When she heard antigay comments at school, Atried to deny that
| was the lesbian. | tried to deny that they were talking to me. @he
said. A-or alongtime | wanted to be straight to make everybo  dy happy.

| had a boyfriend. Inside | was hurting. lwasa  fraid of being left out,
but it just wasn % working. | was in denial totally. @

In addition to abuse from her peers, one of her teachers also
harassed her verbally, calling her a lesbian and li nking her sexual
orientation to her performance inclass.  Ade= say, Yell, if you weren %
a lesbian you might pass this class, =or 3f you = get your head




out AnothertwEbarthesehgirs nedbighddreagbd yar Hypassrd he nuiﬁmgg)t
Dadalsal wasldrbkisamuth bstemaT thatvehen teachgay. @ behavior wa
motivated by her sexual orientation. /She would point at me and say
*hey, you,=said Dahlia. Af she wanted me to stop doing something, she
would tell my friend to tell me to please be quiet. She would just say
hey=to me. @

She was most affected by the verbal harassment she received
from the first teacher. At really discouraged me from going to algebra
class,@she said. A didn % go, and | started failing. | really started
slipping.

A started hanging out with friends who were doingd  rugs, doing all
the things you weren % supposed to do, @he recounted.

A skipped school pretty much half the year, during the last half of
that year, @he told us. Arhe teacher was always on my case, so | = skip
algebra because of that. . . .

MMostly it was the fact that | was scared. It wasn % even the
verbal abuse. It was the fact that at any time peo ple could walk up to
me and knock the crap out of me because | #n gay. | always had to
watch my back, @said Dahlia, telling us that she quit school halfw ay
through her junior year.

A stole a truck and went to a different state. |t ried to live as
somebody whos straight. It wasn # really me. | got tired of
pretending, so | moved to Austin[, Texas,] and foun d my niche.@

Dahlia noted wryly that she fit the profile of yout h who turn to
drugs in an effort to escape their circumstances. Areah, that s me,@he
said. She described her mother as having Aroblems with drugs, @elling
us that she used to get angry about her mother = drug use. Arhen, my
last year in school, | don % know what happened to me. | went into my
mon¥s room, and | rolled up a joint and started smoking  weed. Then |
started drinking beer most of the week.

A felt like every time | took a hit off that pipe, another weight
lifted off my shoulders, @he recalled. A didn % want to be in the real
world because it hurt so much.




Alhat lasted until Thanksgiving #99. | = been out for a couple of
monthsClI left school in February 99, during my junior year. @

Describing her typical day during this period, she  told us, Aasically
| =l wake up, smoke some weed, watch TV. | didn % have a job, so | had
all the time in the world. @

A started taking pain pills ~ @@&er doctor had prescribed them for an
injury CAand | kind of got hooked on the pain pills. Eventu ally | was
using harder drugs. Cocaine, crack. | was a habit ual drinker. It
depended on who was around, who had what. | really messed up my life.

Acould easily have graduated, gotten my degree, gone to co llege,
and | had to settle for a GED Cbecause of my sexuality?, @she asked
incredulously. Aut I had to quit. 1would have regretted staying. @she
left school when she was seventeen.

A took the easy way out. | could have gone to cour t, taken my
family through it, all my friends, everybody, but | took the easy way
out. @

Now nineteen, she has begun to turn her life around . She lives with
her girlfriend and their daughter.

A would hate to have her go through that or to treat somebody
that way, @he reflected.
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VI. COPING WITH HARASSMENT AND VIOLENCE

Discrimination, harassment, and violence takera¢relous toll on youthAt
weighs on you like a ton of brick®,avonn G. explainetf? A was so angry thasl
been tolerating this behavior, that | was tryingattcept it@Beth G. told us,
referring to several months of repeated verbabhtisrand other harassing behavior.
A realized, its affecting me at schoolstpushing me out of class@é:

With many experiencing such abuses on a daily plasisian, gay, bisexual,
and transgender youth are more likely than the@rbsexual peers to use alcohol or
other drugs, engage in risky sexual behaviorgjmaway from home. In addition,
although most lesbian, gay, bisexual, and transgepduth never consider or
attempt suicide, a disproportionate number do.

These youth are remarkably resilient. In intervéadter interview, we spoke
with youth who had survived persistent harassmethisgvere acts of violence. In
many cases, they had taken action to change tireinnestances and enable
themselves to thriv@seeking assistance from helpful school counsalersanding
protection from administrators, forming gay-straigliances, switching schools, or
even bringing litigation against their school digs.

But their resilience in the face of formidable alo$ts does not change the fact
that they should not be subjected to these abogée ffirst place. These risks to
health and well-being flow directly from the statéailure to protect them from
physical and mental violence, ensure their rightaiw education without
discrimination, and secure other civil and politiégghts to which they are entitled.

Depression

8 uman Rights Watch interview, Austin, Texas, Ma2&h 2000.
33Human Rights Watch interview, Boston, Massachusktay 8, 2000.
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Writing for PFLAGs Respect All Youth Project, Ann Thompson Cook sote
that lesbian and gay you#bften invest tremendous energy in coping with dgsie
negativity and discrimination. Lacking healthy dduole] models, skills and
support systems, many conclude that they have pe bbever becoming happy
and productiv@5’4 When Ritch Savin-Williams studied the effect afdissment
and abuse on lesbian, gay, and bisexual youtfindisgs matched what we heard
from the youth we interviewed: he concluded thabaeand physical abuse was
common in the lives of lesbian, gay, and bisexoaltly and was a source of stress
that wasAdetrimental to their mental heal@#®

Many youth described experiencing sleeplessnesgssive sleep, loss of
appetite, feelings of hopelessness, and othericlagms of depression. For
example, Alex M., a Georgia sophomore, told us tloatinual harassment took
him Ao the point where | couldndeal with it anymore. | found myself laying out
of [skipping] school. # get up, but when it just got down to it | coutdyet myself
to school. It was just | coulerdeal with it any more. | laid around the houle a
day.@He missed fifty-six days of school during theffinalf of the school year. He
explained At was mentally and physically stressful for megtoto that school. |
remember going home and waking up in the mornisgdeeading it. Dreading the
fact that | would have to go back to that sch@fl.

In fact, youth told us that they were affected Bydssment and violence even
if it was not directed at them personallt feels really frustrating to see th@aid
Lore F., a 1999 high school graduatt. feels like being backed into a corner. |
think maybe for me it feels like that because |wrtbe person whe doing it

184Ann Thompson CookyWho Is Killing Whom?Issue Paper 1 (Washington, D.C.:
Respect All Youth Project, PFLAG, 1998), p. 2.

18%R.C. Savin-Williams A/erbal and Physical Abuse as Stressors in the Lifes
Lesbian, Gay Male, and Bisexual Youths: Associaiaith School Problemg&Journal of
Consulting and Clinical Psychologyol. 62 (1994), p. 262.

84Human Rights Watch interview, Atlanta, Georgia, btaf, 2000.
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doesnt understand that theg hurting someone. It just reminds me of €uffist
get upset. It makes me want to @/.

Alcohol and Drug Use

Arinking is a huge on&aid Gwen B., describing the ways youth cope with
discrimination and harassméfit. AVhen | drink, | drink to pass out. | décare
where | go, | just drink to pass o@Blue S. told us. Asked why she drank, she said,
At just felt so good to feel half norm@°

¥Human Rights Watch interview, San Francisco, Caiitn January 25, 2000.
88 juman Rights Watch interview, Greenfield, MassaettasMay 31, 2000.
3%Human Rights Watch interview, Greenfield, MassaettasMay 31, 2000.
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AA lot of kids | used to hang out with when | wasrgpthrough that not-out
phase turned to drug®@eported Marina B® AThats very importan@avonn R.
said of youth turning to drugs as a way of dealifty isolation and stigmaA feel
thats why a lot of gay adolescents turn to drugs simply because when you get
to the point where theseno one else there to listen to you, to be yoend, youH
turn to anybody. So-# like,>Come on, hang out with us, we have marijuasa
thats how | started going down that route, experienaiia of things fourteen and
fifteen-year-olds shouldh@

As with many older youth from rural or suburbanaad_avonn moved to a
large urban area in search of an accepting comgnunit

By the time | was seventeen, | was in my own apantmBYy seventeen |
had just come out. # a whole new different world for you, without
mommies, daddies, supervision. You just go wild. .| felt | was an
adult and a big girl now. That led me into moreigl. When
adolescents, teenagers, come into the city, witthalgay clubs, you
have the feeling of acceptances like a family; everybody wants that.
| got that popularity. Drugs, a lot of everythirgglot of boys. It was
fun, but | did a lot of things | should not havendo kve brought myself
through a lot of problems. Drug addictionwvel been clean for three
months now. If somebody had been there for me Whexs younger,
maybe | would have got to avoid a lot of probléfs.

The 1999 Massachusetts Youth Risk Behavior Sureegd that youth who
identified themselves as lesbian, gay, or bisegualho reported same-sex sexual
experiences had higher rates of drug use thangheis. According to the survey,
sexual minority yout@Gthose who have identified themselves as lesbian, @a
bisexual or who have had any same-sex sexual a@itad higher lifetime rates of
marijuana use (70 percent compared to 49 percaiit ather youth), cocaine (29
percent compared to 9 percent), methamphetamingéBfent compared to 7
percent), and injected drugs (18 percent compar@dpercent}??

¥%uman Rights Watch interview, Greenfield, MassaettasMay 31, 2000.

¥'uman Rights Watch interview, Austin, Texas, Ma2&h 2000.

1925eeMassachusetts Department of Educatih899 Massachusetts Youth Risk
Behavior SurveyBoston: Massachusetts Department of EducatioB0RC0chapter 4,
www.doe.mass.edu/Iss/yrbs99/ (accessed on Ap2iDB1). See alsdRobert H. DuRant,
Daniel P. Krowchuk, and Sara H. Sin&ljctimization, Use of Violence, and Drug Use
Among Male Adolescents Who Engage in Same-Sex $eBehavior@Journal of
Pediatrics,vol. 133 (1998), p. 113.
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The connection between victimization and alcohalrag use is illustrated by another
finding from the 1999 Massachusetts Youth Risk B@reSurvey. The survey found that,
for girls, recent alcohol consumption was strongbgociated with dating violence and
unwanted sexual contact. Girls who reported regleohol use were also significantly more
likely to report having ever been hurt by a datd having experienced sexual contact
against their will.See 1999 Massachusetts Youth Risk Behavior Sehagter 3.See also
Karen M. JordanfSubstance Abuse Among Gay, Lesbian, Bisexual, Gearder, and
Questioning Adolescent@school Psychology Revievgl. 29 (2000), p. 201; F. Shifrin and
M. Solis, AChemical Dependency in Gay and Lesbian Yd@fournal of Chemical
Dependency Treatmempl. 5 (1992), p. 67.
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Risky Sexual Behaviors

Faced with the stresses caused by routine haragswietence, and
ostracization, youth who are lesbian, gay, bisexarairansgender may engage in
unprotected sex or other risky sexual behaviorfterQacking positive sources of
peer support and outlets for socialization, they a@wnplay or disregard health
concerns out of a desire for companionship andhantiy.

For these reasons, sexually active youth who at@da, gay, bisexual, and
transgender are at increased risk for sexuall\strgtted diseases. This increased
risk extends to HIV infection, transmitted most enamly among adolescents
through sexual activity.

Gay and bisexual boys and young men are at theéegtedsk for sexually
transmitted diseases, including HIV. A study of gad bisexual boys and young
men in San Francisco and Berkeley, California, ébilvat 33 percent had engaged
in unprotected sex within the past six months; @\ ork, according to another
study, 28 percent of young gay and bisexual majesrted having unprotected sex
in the last yeal”® A Minnesota study of gay and bisexual males betwibe ages
of thirteen and twenty-one found that nearly onartpr reported that they had had
a sexually transmitted disease; the San Franctscly $ound that almost a third
reported contracting at least one sexually tranethifiseasé’

1935eeG.F. Lemp, A.M. Hirozawa, and D. Giver#eroprevalence of HIV and Risk
Behaviors Among Homosexual and Bisexual Men: The Bancisco/Berkeley Young
Merrs Survey@ournal of the American Medical Associatian). 272 (1994), p. 449; |.H.
Meyer and L. DearfPatterns of Sexual Behavior and Risk Taking Amoogng New York
City Gay Men@vol. 7 (1995 supplement), p. 13.

19“SeeGary Remafedi/Predictors of Unprotected Intercourse Among Gay and
Bisexual Youth: Knowledge, Beliefs, and Behav@tediatrics,vol. 94 (1994), p. 163;
G.F. Lemp et al/Seroprevalence of HIV and Risk Behavi@s, 449.
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Caitlin Ryan and Donna Futterman observe #tiat pervasiveness of AIDS
within the gay community has resulted in feelinfjutlity among many young gay
males; they may believe that HIV infection is irtabile and thus that prevention is
useles@® Through June 2000, male-to-male sexual contambwaded for 34
percent of reported AIDS cases among thirteen tetaen-year-old males,
according to the Centers for Disease Control aegdition*°

In addition, girls and boys may engage in riskyuséactivity with partners of
the opposite sexfEveryone thought | was a fre@ktried to show off, always had a
boyfriend to prove | was okagaid Kellsie N.An tenth grade | got pregnagi’
She dropped out of high school during her pregnamzy eventually received a
General Educational Development diploma.

Kellsiess experience is not unusual. Asked if they had Ipgegnant or had
gotten someone pregnant, 31.6 percent of sexuatlyeastudents who either
identified as gay, lesbian, or bisexual or have athe-sex sexual experiences
replied that they had. Only 11.8 percent of alleotstudents reported the same
behavior. As Emery S. Hetrick and A. Damien Mastiiggested in 198750me
young lesbians, out of a need to hide their seruahtations, may indulge in
heterosexual acting out, ranging from simple expenitation to heterosexual
promiscuity. They report feeling that their faredi can more easily accept an
unwanted pregnancy rather than a homosexual dau@ffteMore recent studies
have offered similar rationales for risky sexudidéor by both girls and boys with
members of the opposite sex.

1%Caitlin Ryan and Donna Futtermad_eshian and Gay Youth: Care and
Counselingghdolescent Medicine/ol. 8 (1997), p. 313.

1%seeCenters for Disease Control and PreventtéiV//AIDS Surveillance Report,
vol. 12 (2000), table 13.

¥"Human Rights Watch interview, Austin, Texas, Mat&h 2000.

%% mery S. Hetrick and A. Damien Marti#Developmental Issues and Their
Resolution for Gay and Lesbian Adolesce@eurnal of Homosexualityol. 14 (1987), p.
29.
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Runaway, Homeless, and®hrowaway@guth

Lesbian, gay, bisexual, and transgender youth wéheubjected to harassment
and violence may also end up living on the straetdisproportionate
number€often because they have been forced out of themelsoor out of the
foster care system after their sexual orientatiodiscovered® In a national

19%Half of the fifty-four lesbian and gay youth in thieild welfare system interviewed
by Dr. Gerald P. Mallon reported that they had $peniods of time living on the streets in
preference to the hostile environment they founchifd welfare settings. Three of the fifty-
four told him that they were expelled from theintes when their parents discovered their
sexual orientation. Others left their homes beedamily members subjected them to
physical violence. One New York child welfare adate told Dr. MallonANe just keep
seeing kids getting beaten up and thrown out of twises, kids getting beaten up by their
fathers for being gay, or young lesbians gettingially abused by male relatives trying to
change them so they wéibe gay@Gerald P. MallonWe DortExactly Get the Welcome
Wagon: The Experiences of Gay and Lesbian Adolesaehild Welfare Systenidew
York: Columbia University Press, 1998), pp. 111,30 98.
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survey of community-based agencies providing ses/io runaway, homeless, and
other youth in high-risk situations, 6 percenttd youth served by the agencies
identified themselves as gay or lesbian, a figureiclv almost certainly
underestimates the proportion of lesbian, gay xboigke and transgender individuals
in the street youth populatiGff As the National Network for Youth points out:

Gay and lesbian youth are largely an invisible patan, the majority of
whom are dealing with rejection and unacceptancéheir sexual
orientation by family, friends and society in gealer Because
homosexuality is considered a social taboo, fewayal/lesbian youth
will openly discuss their sexual orientation witmdce providers®*

05eavational Network of Runaway and Youth Services (ilogvNational Network
for Youth),To Whom Do They Belong? Runaway, Homeless and ©tlh in High-Risk
Situations in the 19908Vashington, D.C.: National Network of Runawaydayouth
Services, 1991), p. 5. In several other studieshefter care facilities and street locations
where homeless youth are known to congregate, 1D tpercent of youth reported their
sexual orientation as lesbian, gay, or bisex@&#e, for exampléd. Greenblatt and M.J.
Robertson/omeless Adolescents: Lifestyle, Survival Strategénd Sexual Behavio@,
Hospital and Community Psychiatwol. 44 (1993), p. 1177.

2INational Network of Runaway and Youth Services\Whom Do They Belong,5.
The unwillingness of some service providers tcagkedge that they serve youth who are
lesbian, gay, bisexual, or transgender undoubteififorces the reluctance of many youth to
discuss their sexual orientation. Dr. Mallon remsithat one staff member at a New York
social services agency told hide dont have any residents who are gay or lesbian. We
have over a hundred adolescents in our programs$laraly all of them and none of them
are gay or leshia@Mallon, Welcome Wagom. 7.
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Large urban areas with sizable gay communities karger proportions of street
youth who identify themselves as lesbian, gay,»uiak or transgender, perhaps
because youth in these areas are less reluctateritfy themselves and perhaps
because lesbian, gay, bisexual, and transgenéet gtruth choose to come to these
areas’®® In Houston, Los Angeles, and New York, for examptudies of homeless
youth have found that between 16 and 38 percentiféil as lesbian, gay, or
bisexual’® Once on the street, these youth are at increiefbr infection with
HIV or other sexually transmitted diseases becaigggficant numbers engage in
Asurvival sex@rading sex for food and shelt&f.

Suicide

As noted, most lesbian, gay, bisexual, or transgegduth never consider
suicide. A recent analysis of nationally repreatiw data of U.S. students in the
seventh through the twelfth grades found, for exantpat 84.5 percent of boys and

220ne youth services director suggeg®ese cities are places where gay youth
believe they will find acceptance and nurturingt instead they tend to experience
exploitation and homelessne@Gabe KruksfGay and Lesbian Homeless/Street Youth:
Special Issues and Concef@xmurnal of Adolescent Healtkol. 12 (1991), p. 516. Among
homeless youth as a whole, however, approximatelpetcent remain in their original
communities, suggesting thaigration@f lesbian, gay, bisexual, and transgender yauth t
the large cities is less significant than is ofissumed Seel.A. Farrow et al AHealth and
Health Needs of Homeless and Runaway Youth: A PosiPaper of the Society for
Adolescent Medicin@lournal of Adolescent Healthol. 13 (1992), p. 717.

203 study of inner-city homeless youth aged elevetwenty-three found that one-
quarter reported that they were lesbian, gay, sexuial. Sixteen percent of runaways
between the ages of ten and twenty-four at one gakdiinic in Los Angeles identified
themselves as lesbian, gay, or bisexual, compar8gercent of nonrunaway youth at the
clinic. And in a study of homeless young men betwthe ages of fifteen and twenty at a
Covenant House medical clinic in New York, 25 peteeported being gay or bisexu&lee
N.H. Busen and B. Beeclp Collaborative Model for Community-Based Healthr€a
Screening of Homeless Adolesce@®urnal of Professional Nursingpl. 13 (1998), p.
316; G.L. Yates et aM Risk-Profile Comparison of Runaway and Non-RunaWauth@
American Journal of Public Healthjol. 78 (1988), p. 820; R.L. Stricof et aKlIV
Seroprevalence in a Facility for Runaway and Hossefedolescent@merican Journal of
Public Health,vol. 81 (1991 supplement), p. 50.

isee Madlyn C. Morreale and Allison J. BoylgHIV Prevention for Two
Populations of Youth in High-Risk Situatiaddslomeless Youth and Sexual Minority Youth:
An Introduction to the Published Literatu@ssue Brief 5Washington, D.C.: National
Network for Youth, n.d.), p. 13.
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71.7 percent of girls who reported same-sex attnagtor relationships had never
attempted suicide and had never had suicidal theugh

But several youth reported to us that the harassanerviolence they endured
led them to consider suicide. For instance, Vega Sixteen-year-old lesbian in
the Los Angeles school district, told us:

At my old school, it was a lot of name calling. €Fé was a lot of that,
AoussyeategndAlyke@nd stuff. | used to ditch classes because bf tha
reason, or# always be late. | would always be outside gegtiirio
trouble because | didnwant to go to class. People would just start
saying stuff to me, or they would make it look ltkey wanted to throw
up. It gotto the point where | didrmvant to live anymore. | tried to kill
myself?®

Luke G., a high school football player, recoun#tiad to hide who | was. | had to
have perfect grades, do all the sports, be po@alad | did, but | could#handle
the pressure; | felt suicidal. | went into theramgd talked about the pressure but
not the caus@®

An analysis of the 1995 Massachusetts Youth RiskaBer Survey data
found that gay, lesbian, bisexual, and questioyingh are more than three times as
likely as other students to report a suicide attéffpAn analysis of Minnesota
junior and senior public high school students fotimat 28.1 percent of gay or
bisexual boys and 20.5 percent of lesbian or bisleguils reported that they had
attempted suicide, as compared to 4.2 percenterfdsexual boys and 14.5 percent
of heterosexual girl&?

Oregors 1997 Youth Risk Behavior Survey did not ask stislabout their
sexual orientation, but it did include a questiskiag them whether they had been
harassed in the previous thirty days because thegperceivedo be lesbian, gay,
or bisexual. The 2 percent of youth who said thay had been harassed for this
reason were four times more likely than their nanalssed peers to report that they

2Human Rights Watch interview, Long Beach, Califarr®ctober 13, 2000.

2%Human Rights Watch interview, Austin, Texas, Mat&h 2000.

2"Robert Garofalo et alfSexual Orientation and Risk of Suicide Attempts Aga
Representative Sample of You@\rchives of Pediatrics and Adolescent Medicired, 153
(1999), p. 487.

%Gary Remafedi et al.AThe Relationship Between Suicide Risk and Sexual
Orientation: Results of a Population-Based St@nerican Journal of Public Healtkiol.
88 (1998), p. 57. The study compared 212 boysl&2dyirls who identified themselves as
gay, lesbian, or bisexual to an equal number adrosexual boys and girls.
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had attempted suicide. Boys harassed because pétheption that they were gay

or bisexual were six times more likely than thensarassed peers to attempt

suicide®®

2%5ee0regon Department of Human Serviggaicidal Behavior, a Survey of Oregon
High School Students, 19%&vailable at www.ohd.hr.state.or.us/chs/teengegeisuic.htm
(accessed on April 23, 2001).
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A 1998 study based on nationally representativa ftaind that youth who
report attractions to or relationships with persofhhe same sex were more than
twice as likely as their heterosexual counterp@artsttempt suicidé™

21%tephen T. Russell and Kara Joymadolescent Sexual Orientation and Suicide
Risk: Evidence from a National Stu@{paper presented at the annual meeting of the
American Sociological Association, San Franciscaljf@rnia, August 1998), p. 8.



Erice@c Caldlariaman Rights Watch, A was involved in gangs until 2#
or ©8. The way a gang works, it s like a family there. ... The guy | was
under, | came out and told him. Itold alot of pe  ople. Alot. @

Even though some members of his gang went to his sc hool, he said,
AVhen | came out, no one had much of a problem. T he thing is, the
boss, the guy above the one | ran under, he had a r eally big problem
with me being gay. @But the members of his section Aad no problem
whatsoever. @

He explained his motivation for staying in the gang : A had
protection. Theytold me,i fanybody fucked around with me, they were
there for me. @

Even so, he recalled that he wasn % always treated the same as
other gang members. A was never called to any guy fights, @e said. A
was always told to stand back and watch. Whenever there were girl
fights, | was always called. | was, like, just  >ause | #n gay doesnt mean
| can % fight a guy. @

Eventually, the gang boss =opposition to his membership in the gang
resulted in his being targeted by other members bec  ause he was gay,
AThings became really unsafe for me. | had people at school telli  ng me g
guy on the outside was looking for me, @he said.

AThings got so bad, | told my mother what | was goin g through.
She went berserk, called the police, wentdowntot he school, talked to
the assistant principal asking them to transfer me to another school. @

When he and his mother went to the assistant princi  pal to complete
the transfer paperwork, Ahe thought | was dropping out of school, @
Eric told us. AShe pulled out the dropout programs for me. W hen my
mom repeated that we were looking for another schoo |, she told us,
He=s obviously going to drop out, =even though | was a B- average
student. @The administrator did not look at his schoolreco  rds until Eric
and his mother insisted that he would not  accept placementin a dropout
program. AThen she pulled out my transcripts. There everythi  ngwas. |
was a B-average student. @




InAdidhditigh eribevelisabiedo Eransidrotiserdismichpl  tedhttent himo e
decinsaleatoobistown. sétiosl realdy traat frokhdenajaiipubfastoderdiecare
Cmicasdrus AtendshasrogtothrSpnt&tiancistogdye mshjoietytara ksihn,
Abjzam AimespaeréatiNo, thele @z cadights @Aathéosamettienéa & raxtedd
Uyeahed. hEhappreeiaedhtrehigiescess|of ihetlselsoblo  olAdisttictikegsa
quomndetelgdiifiat énvv@iidosphbeesafe@@ his old school, he said, Aherg
was no GSA [gay-straight alliance], no resources | could go to. | just
came out. There was nothing there. @

He describes his new school as Aompletely different. @He told us,
Arhe kids are really open. All of the gay students  there were really
open with themselves, and there were a lot of gay k ids there. The
straight kids don #see the gay kids as a problem. Like, in my leade rship
class | talked about some problems | was havi ng with my boyfriend.
The other kids just acted like it was completely no  rmal. @




VIl. TEACHERS AND ADMINISTRATORS

In virtually every case where lesbian, gay, biséxaad transgender youth
reported that their school experience has beetiymdhey attributed that fact to
the presence of supportive teachers.

At=s wonderful herggaid Erin B., contrasting her current school \iiigone
she had attended the previous year, when she wH® iseventh grade. She
explained MMy science and English teachers are so nice.niesme saygag=or
lyke~they stop them. My teachers are really good abtayping homophobic
words from being spread. There was one girl wiealie give me complete hell.
Shed tell me kn fruity, stuff like that. The teacher took hetarhe hall and talked
to her. My teachers are really ca@*

Most students do not receive such support fromhiergcor administrators,
however.

Alhe teachers are a real mix. There are some wheopha themselves on the
line,@Katrina Avila of the Boston Alliance of Gay, Leahi Bisexual, and
Trangendered Youth told Human Rights Watdh.cases of physical violencesit
rare for teachers not to intervene. But teachersat responding to commer@?

In some cases, in fa@the teachers go along with the people that aremgaki
fun of other student@&Paul M., a New Jersey senior, told U§hey should put a
stop to it. Instead,# like theyre on the side of the person doing the harassment.
Its not fair. | dort think thats right@?

David Buckel, a staff attorney with the Lambda LUdgefense and Education
Fund, reports that he sees two typical responses &dministrators A he first
response is that boys will be boys . . .. Tkeeenotion that a boy should be
fighting back as a ma@he says./ASecond, yodl hear the response that if yee

2'Human Rights Watch interview, Atlanta, Georgia, brag, 2000.

Z2Human Rights Watch interview with Katrina Avilareéctor, Boston Alliance of
Gay, Lesbian, Bisexual, and Transgendered YouthGB¥), May 8, 2000. BAGLY is a
youth-led, adult supported social support orgaitndor gay youth.

2*Human Rights Watch interview, Bergen County, Nerseyg October 31, 1999.
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going to be gay, you have to expect this kind afsah because ydiface it for the
rest of your life@*

And, as discussed earlier in this report, harassagainst young lesbians and
bisexual girls often goes unrecognized.

2"Human Rights Watch interview with David Buckel, serstaff attorney, Lambda
Legal Defense and Education Fund, New York, NewkY@rctober 27, 1998.
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Even teachers who are themselves leshian, gayxuaiseor transgender
admitted to us that they did not always stand upstadents who were being
harassed. In every one of the seven states wedjisie spoke with teachers who
were reluctant to be open about their sexual atent at school because they
feared losing their jobs. A teacher from a rumlmty near Macon, Georgia, told
Human Rights Watchdsm out to my principal. an out, but he told me that if the
pare@?ltss found out, he didmeed that kind of shit in his life, and#iéhang me out to
dry.

We heard these fears expressed most often in sthieb do not provide
protection from discrimination in employment on thesis of sexual orientation.
Even in states with such protection, however, ntaaghers told us that they did
not feel that they could be open about their seatiahtation. This fear kept many
of the lesbian and gay teachers we interviewed frdemvening to protect students
from harassment and from educating their peers talibe harassment,
discrimination, and violence the lesbian, gay, kisé and transgender students
face at school. But their fear also conveys thesage to the gay youth that even
adults in positions of authority face discriminatibthey are publicly identified as
gay or lesbian.

ASome teachers are very supportive, but theytweome out. They wetrisk
their jobs@said Alex Night of Lambda GLBT Community ServidaskEl Paso,
Texas.ANewve had teachers who everybody knows are gay, aad avijay student
gets harassed or beaten up, theytwdmanything. And wee had straight teachers
who stand up for the studer@®

These fears affect both the teachers themselveshendtudents in their
schools. Lesbian, gay, bisexual, and transgeralghyonsistently identified adult
role models as an important source of support iemt In particular, many
students told us that they thought their schookerpces would have been better if
they had a teacher who was openly gay.would almost be a perfect reme@,
remarked Chance M., a Massachusetts seAitaking people face what they
afraid of @’

2®Human Rights Watch interview, Macon, Georgia, Ddoeni7, 1999.

#%Human Rights Watch interview with Alex Night, Lam@LBT Community
Services, El Paso, Texas, March 22, 2000.

2"Human Rights Watch interview, Barnstable Countys&éhusetts, May 10, 2000.
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Official Inaction

The most common response to harassment, accomititetstudents we
interviewed, is no respons&othing. Nothing at ali@ avonn R. replied when he
was asked what teachers did when he was harasdeshtnof them. A cant
remember even once where a teacher stood up fanthbelped mé®

A= see teachers walking down the hallway. Hhege something and not say
anything@hance M. told a Human Rights Watch researtfief.would think the
teachers would be able to hear the comm@hésd James L., a fifteen-year-old in
the Los Angeles area¥hey just dor do anything&”°

ANhat concerns me most is that teacherstdoterject when they hear those
comments@ counselor in West Texas remarkdétks nothing for kids to call each
otheraggot= Nothing is done@™

Many students felt that teachers and administratoreot respond because
they believe that antigay comments are not harn@albriel D., a sixteen-year-old
in the San Francisco Bay area, commer#€lere was this underlying tone that
boys will be boys or kids will be kids, but thawrong@?

Alex M. described the lengths he went to in orderget the school
administration to address his complaifreported it@ne said.A took a folder,
wrote down dates and times every time | was hadasseook it down to the
principal. He said:Son, you have too much time on your hands to wabgut
these folks. | have more important things to da tlvarry about what happened two
weeks agas | told him, > wanted to give you an idea of what goes on, tetd-
day harassmentHe took the folder away from me and threw ithie trash. That
was my freshman year, first semester. After thaalized [the school] wasigoing
to do anything@®

2%uman Rights Watch interview, Austin, Texas, Ma2&h 2000.

2"Human Rights Watch interview, Barnstable Countysséhusetts, May 10, 2000.
2%uman Rights Watch interview, Los Angeles, Califardanuary 19, 2000.
2lquman Rights Watch interview, Lubbock, Texas, Ma26h 2000.

222Human Rights Watch interview, San Francisco, Cailitn January 28, 2000.
22Human Rights Watch interview, Atlanta, Georgia, bhat, 2000.
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Frustrated by the prevalence of antigay commendstlaa lack of attention
paid to them by their coworkers, several teact@dsus that they do the best they
can to address such harassmehivould hear so many slurs everywhere | go. |
cant do anything in the hallways because just too pervasive, but in my class |
dont let it go on@ Georgia teacher stat&d.A teacher in West Texas told st
tell my students} dorst want any putdowns on anybody on anything herexelio
ones going to be calling anybody a fag, a hick, a neathing like that: | kind of
make it a safe room that wéf>

2%Human Rights Watch interview, Atlanta, Georgia, &mber 14, 1999.
22Human Rights Watch interview, Lubbock, Texas, Ma26h 2000.
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Matt P. told us that the one openly lesbian teaichgs small New Hampshire
school had a similar policyer room was a safe zo@ge reported But if there
was something outside that she heard, she waglayanything. But she watim
a position to say anything. She wasnfull teacher at that poi@®

Teachers may fail to respond to harassment bethegdack the training to
do so. Students sense the teactgiscomfort and unwillingness to intervene.
Areachers are given no direction on what to saguents@bserved Sabrinai?’

When we asked teachers about the training thegiwed in preparation for
teaching, most responded that their teacher tgipirograms did not address
harassment and discrimination based on sexualtatien or gender identity.

Inexperienced teachers may be particularly ill-pped to address antigay
harassmentAl' he younger teachers arequick to respond@®on P. notesA think
the younger teachers are scared to speak up stuthents. The older teachers are
open minded. The younger teachers are still tryfimgbe friends with the
student€you cart do that@®

But others felt that incoming teachers were mdegyito be receptive to the
needs of lesbian, gay, bisexual, and transgendghy@ dont think we have a
horrible school system, but | déithink its going to take place with the teachers
already teaching in the school syst@nGeorgia teacher offeréd.

The teachers and youth with whom we spoke empla#iee most students
would appreciate efforts to rein in harassmétita model was in place, something
designed to stop violence and take advantage df t®hahers always refer to as
teachable momentdhere are lots of kids that would embrac@iays the Georgia
teachef™®

2%Human Rights Watch interview, Salem, Massachudletis, 23, 2000.
%’Human Rights Watch interview, Los Angeles, CalifarOctober 18, 1999.
22%Human Rights Watch interview, Lubbock, Texas, Ma2dh 2000.
#Human Rights Watch interview, Atlanta, Georgia, &mber 18, 1999.
Z%uman Rights Watch interview, Atlanta, Georgia, &mber 18, 1999.
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In the absence of clear school district policied lacking relevant training to
fall back on, some teachers seem to be happy tgoleth settle matters for
themselves. Dylan N. told us that, on one occashenteacher walked out of the
room when other students were throwing thingsmtfit A counselor in Georgia
described another case of a student who was hdrégsmuse his classmates
thought he was gayAThe whole administration knew what was going@he
counselor said, telling us that the principal nefdrthe student to himAde was
having problems at lunch. The kids he was sithith helped him out. | told him
to tell the staff on duty when something happened,he IDed [identified] a group
of guys@rhe counselor told us that official interventfmoved to be unnecessary.
MReally the kids dealt with@they got up in their face, told them to lay offt pu
some peer pressure on them. He dithlave a problem after that. He got a
reputation of being a fighter. Word got out thatas not a kid to mess wig?

We heard numerous accounts of teachers and admtoistwho refused to
act to protect lesbian, gay, bisexual, and trardgestudents out of the belief that
they get what they deserve. Dempsey H. told usithan he went to the principal
to complain of constant harassmehte said ¥ ou chose this lifestyle; you need to
carry all the baggage that comes with{d?

In Alex M.s caseAT hey knew what was going on, but they woeitielp @he
sophomore told usA told this teacher}we been experiencing harassment from
some students at scheoHes like, ¥Vell, did you tell them yowe gay? I like,
Yeah, the whole school knowsSo he saysMaybe you shoulde kept it to
yourself= Theyre telling me ils my fault. | was responsible for the harassment.
The vice-principal said the same thing. He toldthe | should have kept my
sexuality to myself, that way they wouklhave anything to talk abo@*

Carol Petrucci, director of a Houston group foblas, gay, bisexual, and
transgender youth, described a similar case imglaiboy who openly identifies as
gay at school AThe harassment began to get physical. The adgstaaipal told
him that if he dids walk around telling people kegay, there wouldhbe any
problems@”® Stephen Scarborough, an attorney with the Larhlegal Defense
and Education Fund in Atlanta, sees a similar dyoamvirtually all of the cases
he receives: It is the student being harassedubecaf his or her actual or

ZHuman Rights Watch interview, Atlanta, Georgia, &mber 15, 1999.

Z2Human Rights Watch interview, Atlanta, Georgia, &mber 14, 1999.

Z*uman Rights Watch interview, Lubbock, Texas, Ma2édh 2000.

Z4Human Rights Watch interview, Atlanta, Georgia, bhad, 2000.

*uman Rights Watch interview with Carol Petruccitedtor, Houston Area
Teenage Coalition of Homosexuals (HATCH), Housftexas, March 17, 2000.
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perceived sexual orientation or gender identity vgttdamed for the situation. If a
concerned parent repeatedly complains to the adtration about the harassment,
the official response is often to transfer the studather than address the problem
and punish the perpetratdrs.

#%Human Rights Watch interview with Steve Scarborquagaff attorney, Lambda
Legal Defense and Education Fund, Atlanta, Geofgagember 14, 1999.
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Sometimes the refusal to protect lesbian, gay,xbee and transgender
students from abuse stems from a perceived condlitt their personal beliefs.
AOne teacher said to me,dont believe in that. #n going to pray for yoe,@
Dempsey H. told u&”’

Participation in Acts of Harassment and Discriminaton

Even more disturbing were the accounts we heardieathers and
administrators who actually took part in harassétigdents because of their actual
or perceived sexual orientation or gender identitlyis disappointing, but not
surprising, to hear such reports. In a 1998 stfdgchool counselors serving
kindergarten through twelfth grade, those surveyesssed the attitudes of faculty,
students, and administrators as negative to irnté¥

At the extreme, we heard several accounts of teaeimel administrators who
actively targeted youth. Thomas B., a sixteen-gdgdArkansas sophomore, wrote
to Human Rights Watch to report that he had stageeiving handwritten notes in
his locker at the end of his freshman year. Wheshowed the notes to several
teachers, his art teacher recognized the handgasrhat of a substitute teacher

The principal did not investigate the substitsitgehavior. Instead, Thomas
relates:

My art teacher explained what had happened, andeshthe principal
the notes. The principal asked the art teachleiatce, which she did. |
was alone in front of the administrators. | wasified.

After talking a little bit about what happened, grecipal began to ask
me questions such a¥re you openly gay@How do you know youe
gay?aand the like. | responded as best | could, it haasl to think
straight. She then asked if | have been harassethbr students at the
school because of my orientation. When | said ghe,acted as if it
were my own fault for being harassed because |opemn about my
sexuality. | felt horrible, and started to cryh€ly had me leave the room
for a while for them to talk.

Z"Human Rights Watch interview, Lubbock, Texas, Ma2édh 2000.
#3%5ee].H. FontainefEvidencing a Need: School Counsetdtsperiences with Gay
and Lesbian Studen@®rofessional School Counselinggl. 1 (1998), p. 8.
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| was called back around ten minutes later. Tlay they had to call
my mother because | wa&iomplaining about a staff memb@This
made me feel worse, and cry even more. |#lidrow what my mother
would do, she ishivery open about this type of thing. | wantedun
away and sayforget it@ut | couldrt bring myself to do it. After that,
the principal suggested that | go see a therapiéith that | hit rock
bottom, kve never been so sad, scared, and angry at thetisameShe
wanted me to see a therapist because of my septéHlit

Alex M. also experienced negative reactions fromesd of his teachers.
Arhese two, | could tell they were very homopha@ie told us.AThey know that
its according to the school rules, here in the Aflatblic school system, that they
cart do anything harmful to me. Me being homosexaakt@ffect my grade in any
way. But every time they see me coming down tHie i@y make these physical
gestures, like they roll their eyes or sigh. And | had this world history teacher,
hecczléaﬁle0 like,®h, faggot this;$aggot that= One time he told me | was going to
hell.

We heard several other accounts of teachers whomdsd with references to
their own religious beliefs when they learned tive of their students was lesbian,
gay, bisexual, or transgender. One teacher toldi@tey T. that he should expect
to go to hell. AShe told me devout Christian stuff, like if the Rilis the divine
word of God, then gay people have to come to tevitisthe fact they cahgo to
heaven@e said./Shed say she carbelieve a sin so strong would strike someone
so young@"

Leslie H., a sixteen-year-old whose mother is hiéas told usfOne of my
teachers was likeYeah, you know i right for a man and a woman to be together.
Its not right what your mother and other gay or leslieople de:t&#

2% _mail message to Human Rights Watch from Thoma#Brch 20, 1999.
2%uman Rights Watch interview, Atlanta, Georgia, bhat, 2000.
2Human Rights Watch interview, Atlanta, Georgia, a8, 2000.
#2Human Rights Watch interview, Dallas, Texas, Ma@h 2000.
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Transgender students are particularly targef®de teacher told the class that
Il had a sex change operation, but | Ha@maid Gerald AAde was misinformed.
It was rude of hin@#®

**Human Rights Watch interview, San Francisco, Calitn October 27, 1999.
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Arheyre harassed by their peers and the gixé#fid Vitaly, a staff attorney
with Legal Services for Children in San Francisé@heres name calling. The
Jhe/shething. Refusal by staff to use proper pronouwsnarfter names are legally
changed. Ridicule by the substitute teacher. nn @ase, physical harassn@at
student pushed and shoved by a tea@fér.

A Georgia teacher spoke to us about another casdving a transgender
youth who was harassed by stafRight now we have a transgender stuGdémet
believes hs a boy@he teacher told usArhe students daengive him as much
problems as the adults @Teachers and administrators persistently reféndo
student agshg@and use his female name in front of studeAtdidnt know about
the student until a counselor just automaticallfedithim to me. The counselor
said, e car refer to him aghe@ecause somebody might suém like, you
idio%syou car be sued for calling somebody by the pronoun thagt you to
use

The same is true of other students who may notifgeas transgender but
who transgress gender stereotypes. Another Getr@iher reported to us that a
coworker would comment that one studérgeds to dress more like a géi® A
counselor in Texas told us about one junior higiost student she knew several
years agoAde had longer hair, wore pinks and purples; he dipolwder his nose
in class. He had a circle of friends. The teaslmad difficulty with him. They
would do things to embarrass him in class. Hhésll him to put stuff away and
quit acting like a girl. Thesl say other rude things to hi@he told ug*’

More often, youth and adults report that some technd administrators
make comments that generally present lesbian, lgjagxual, and transgender
individuals in a negative light. For example, @weorgia teacher told u&nce |

*Human Rights Watch interview with Vitaly, staff athey, Legal Services for
Children, San Francisco, California, January 2920

2*Human Rights Watch interview, Atlanta, Georgia, &mber 14, 1999.

2%Human Rights Watch interview, Atlanta, Georgia, &mber 18, 1999.

%"Human Rights Watch interview, Lubbock, Texas, Ma26h 2000.
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heard one of my coworkers, the science teacher;&@p that! What are you, a
bunch of homosexuals®@?

Jerome B., sixteen, had a similar experie¥@ah, it was kind of all righil
you got to the coaches and st@ferome B. told usAT hey be calling some of the
gay guysygirls=or ssissiesssaying we scared to play football. Me and thresmfls
of mine who are gay, we went through tfasked how the coach singled his three
friends and him out for this treatment, JeromeiegplCoach just assumed | was
gay. He picked right. | meang kind of out. All my friends know, but not the
whole school. b not any of their busineg?®

%®uman Rights Watch interview, Atlanta, Georgia, &mber 14, 1999.
#*uman Rights Watch interview, Los Angeles, Califardanuary 20, 2000.
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FfOnce in health class, my freshman year, the teanbde some gay joke. |
caught it and | wastipleased. It was when we got to something on lsemaality.
He skimmed over it and made a ja&@said Manny V.An a health clagdhow can
you do that@°

And in many instances, youth and adults reportearihg remarks by
administrators and teachers that were not diresdtady particular student but were
hurtful nonetheless. A Kansas City teacher to]diisese two male teachers in my
building come up, and theg saying these little gay comments. They hadlea.i
JThats so gaysthey say. They datrealize what effect it has. The teachers just
dort know whats going o

Such comments have an effect on studem®tional well-being even if they
are not intended to be hurtful and even if they reot directed at a particular
student. As Melanie S., a Massachusetts sophonwdeys,AVhen | was going
through the stage of trying to identify myself, sohplayed a major part because |
spend two-thirds of my day theresslone thing to see kids talking about being gay
in a negative sense.=another thing to see an adult, a person you cegpiking
negatively. Once you see a role model degrading iyoears you apa@”

%uman Rights Watch interview, Los Angeles Counsljférnia, October 21, 1999.
SHuman Rights Watch interview, Kansas City, Missphtarch 28, 2000.
2Human Rights Watch interview, Salem, Massachudletis, 23, 2000.



|WeWbrM&eWeav@am,pdtwwe when we spoke with her on May 22|,
2000, in Salem, Utah. That morning, her high schoo | had held its annual
awards assembly during which awards and trophies we re handed out to
individuals and teams for extracurricular activitie s. Asacoach, she was
used to being involved in the assembly, cheeringth e accomplishments of
her players. Since 1982 she had lead the girls =volleyball team to four
state championships and numerous winning seasons. But this year, in the
wake of the school district =s refusal to allow her to continue to coach
because of her sexual orientation, Wendy Weaver was a spectator.

A was well known and liked at school Cboth as a teacher and a
coach. | didn #think it would make a difference when [my partner ] and
| bo ught a house and moved in together. Then during th e summer
vacation, this student called me at home. She aske d meiflwas gay. |
knew that people knew Cmy ex-husband had told people in our
communityCl just said, Xes.=

Arhen | got a call from the princi  pal saying we need to talk. The
school district issued a memo Creally a gag order Csaying | could not
speak to anyone associated with the school district ~ about my personal
life. Atfirstididn  #know whatto do. Butthe more | thought about it
the more | realized it was crazy, it was impossible to comply  with. |
couldnt even talk to [my partner] because our childrenat  tend school in
the district. | even asked them to modify the order so that it was less
broad, but they refused. They also told me I wouldn % be coaching again.

AAt first | didn % know what to do. | spoke with lots of lawyers
about employment discrimination but they said they  couldn% help me
because there is no protection from discrimination based on sexual
orientation. Finally we met with the ACLU of Utah and they agreed to
take the case.
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The Pressures Faced by Lesbian, Gay, Bisexual, aifdansgender Teachers
and Staff

In an unsigned article published in th&dvocate in April 2000, a
Massachusetts teacher wrodou dont know me, and | cattell you who [ am. . .

. |I=m afraid that if | come out as a gay man in a fothi® public, | will risk losing
my job &°

A 1998 study of thirty-four gay and lesbian teashieom across the United
States found that only nine had disclosed theinakarientation to their current or
former principals. While this study is by no meaonsnprehensive or necessarily
representative of gay, lesbhian, bisexual, or trandgr teachers nationally, it
reinforces the impression that many teachers areamofortable being identified as
gay or leshian to their supervisGré.

The failure of states to protect lesbian, gayhiag and transgender teachers
from job discrimination has several ramifications fesbian, gay, bisexual, and
transgender youth. At worst, teachers and coursalegardless of their sexual
orientation or sexual identity, may refuse to imégre to stop harassment of the gay
students out of fear that they will then be, cdiyear incorrectly, perceived to be
gay themselves or to Bpromoting homosexualit@Furthermore, school districts
lose input from a knowledgeable group of adults wdndd potentially educate their
peers on what lesbian, gay, bisexual, and tranggemuith are experiencing and
help them devise intervention strategies. Finaligcrimination against adults
based on their sexual orientation or gender ideistiteadily apparent to the youth
themselves. Abusive youth justify their harassn®npointing to societal and
governmental support for discrimination, and abugmath get the message that
even adults in positions of authority can be agddiecause of who they are.

The Lack of Job Security
We repeatedly heard school employees make remiankarsto those of the
Advocatecolumnist or the Georgia teacher quoted at thenbégy of this chapter.

#3Anonymous ATeaching from the Closé@dvocate April 11, 2000, p. 9.

B4Sixty-five percent of those questioned had comemahe or more fellow teachers,
however. SeeGail K. Bliss and Mary B. HarrigExperiences of Gay and Lesbian Teachers
and Parents with Coming Out in a School Set@gurnal of Gay and Lesbian Social
Servicesyol. 8 (1998), p. 18.
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A couldrt put a pink triangle u@nother teacher in Georgia told us, referring
to the common symbol of gay pridd-m out when | walk out the do@he added.
Asked what it would take for him to be out at sdre®well, he replieddf | had
the knowledge thatd keep my job, | imagine | would be o@f®

Many school employees told us that they were detgeely but risked losing
their jobs if knowledge of their sexual orientationgender identity were more
widespread. A counselor in West Texas told us tieatimmediate supervisor
knows that she is a lesbiafiHe] doesr have a problem with me, with the fact that
I=m a lesbiar@he said. She does not intend to disclose haabesientation to her
regional director A have a feeling that if [he] figured out what tlaénbow sticker
on my car was, themtbe a way | wouldhbe employed any mo@&®

Most states do not prohibit discrimination in enypf@nt on the basis of
sexual orientation or gender identity. Elevenestatnd the District of Columbia
protect employees from discrimination on the basisexual orientation. Only
Minnesota and the District of Columbia also proysdetection from discrimination
in employment on the basis of gender iderffifyln addition, local measures may
protect teachers and administrators in individitE € or counties. In California,
for example, Berkeley, Brisbane, Daly City, Lag@each, Long Beach, Pacifica,
Santa Barbara County, and the city and county afte&5aCruz prohibit

*uman Rights Watch interview, Atlanta, Georgia, &mber 14, 1999.

#%Human Rights Watch interview, Lubbock, Texas, Ma26h 2000.

%™ he jurisdictions that prohibit discrimination imployment on the basis of sexual
orientation are California, Connecticut, the Digtof Columbia, Hawaii, Massachusetts,
Minnesota, Nevada, New Hampshire, New Jersey, Ristaled, Vermont, and Wisconsin.
SeeNational Gay and Lesbian Task For&8l BT Civil Rights Laws in the United Staté&s,
April 2000, www.ngltf.org/downloads/civilmap0400 fo@ccessed on January 29, 2001).
See alsc€Chapter XI/Right to Nondiscrimination and Equal Protectiotthef LawgBection,
AState Protection from Discriminati@ubsection.
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discrimination in public employment on the basisexkual orientation. In Utah,
similar measures were in force in Salt Lake Citgt Salt Lake Count§>®

8&eaNayne van der Meidéegislating Equality: A Review of Laws AffectingyGa
Lesbian, Bisexual, and Transgendered People inbthiged StategWashington, D.C.:
Policy Institute of the National Gay and Lesbiarsk&orce, 2000).
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At the federal level, the Employment NondiscrimioatAct (ENDA), which
would have prohibited employment discriminatiortlembasis of sexual orientation
and which was introduced by Sen. James M. JefmmdsRep. Christopher Shays,
was narrowly defeated on the same day that theriSefef Marriage Act was
passed overwhelmingfy? Two attempts to reintroduce ENDA since 1996ehav
been defeated, as the bill has died in committéigowt coming to a vote in either
house of Congress. Federal employees, excludingbersnof the military, are
protected from employment discrimination on theida$ sexual orientation by
executive order, although the measure protectsaliyt no teachers, nearly all of
whom are employed by state or local governm&fits.

The lack of legal protection against discriminaiioemployment on the basis
of sexual orientation leaves teachers and adménéss open to attack if they are
supportive of lesbian, gay, bisexual, and transgestlidents. The Lambda Legal
Defense and Education Fund no#&ne tactic is to target educators who attempt to
incorporate gay content into class instrud@dor example, by referring to sexual

%9 The Employment Nondiscrimination Act was defeat@eb0, and the Defense of
Marriage Act, which passed 85-14 on September 9961 The Defense of Marriage Act
allows states to refuse to recognize same-sexagasifrom other jurisdictions, arguably in
violation of the Full Faith and Credit Clause o t.S. Constitution, which provide&ull
Faith and Credit shall be given in each State &phblic Acts, Records, and judicial
Proceedings of every other St&ikl.S. Constitution, art. IV, 1. SeeRobert L. Cordell Il,
ASame-Sex Marriage: The Fundamental Right of Magréagl an Examination of Conflict of
Laws and the Full Faith and Credit Cla@@olumbia Human Rights Law Review]. 26
(1994), p. 247.

#%5eeExecutive Order No. 13,087, 63 Fed. Reg. 30,099€)L9This executive order
remained in force as of April 2001.
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orientation discrimination issues in diversity &las, or by including discussions
about historical figures who were also leshianay:@" In Michigans Plymouth-
Canton School District, for example, two gay teaslweere ordered to take down a
bulletin board for gay history month four days afteey had put it up. Lambda
reports that similar displays had been posted évipus years by staff members
who were not gay; the administration expressedno&rns over the bulletin board
at that time”®

In states with laws that criminalize private sexamiduct between consenting
adults, teachers and administrators reported heat felt an increased sense of
vulnerability. ANe had a sodomy law. When | started work, | sigm#dng saying
that kd uphold the laws of the State of Geor@ated one teacheA feel | can go
further in terms of being out since the repeahefsodomy statuté?®

#\yron Dean Quoneachers Under Fire: Educators Caught in the Griesis of
the Radical Righ@ ambda Updatef-all 2000, p. 8.

*25egbid., p. 9.

%*Human Rights Watch interview, Atlanta, Georgia, &mber 14, 1999.
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Teachers could often point to specific examples itidicated to them that
their school was hostile or unwelcoming to lesbgay, bisexual, and transgender
employees A know of a teacher who asked if she could hawef@amom@ West
Texas teacher told us. Aafe roon@s one in which the teacher will not permit
harassmentAShe was told¥Ve dont do that heresfd A teacher outside Boston
told Human Rights Watch of the difficulties she drat partner had when their
daughter was born. She took off a total of sixsdfagm work, telling the school
that she was taking care of family members. Henpaalso worked in the same
school district. AWord got back to me to cut it out. They were sgyi/e know
what shes doing and we darnwant to know what sk& doing= I spent ten years
in that school syster@®

ADJiscussions about homosexuality continue to evekdigh level of
discomfort, and as such, administration and schoakrds sanction a policy of
»fficial invisibility, =@rites Dr. Gerald Mallofi®® Reflecting this unspoken policy,
many school employees echoed the Georgia teadttatement that he was out as
soon as he left school ground&=m not openly gay in my profession, but people
see me with my friends all the tin@a teacher in West Texas saidits a
nonsubject. That the best way to describe@f’

Youth understand the pressures that lesbian, dgsgxuml, and transgender
teachers face. Matt P. told us that at his New p#drine schoolAThere was one
teacher who was gay and out. She was quiet foolwarsake@ Melanie S., a
student in Massachusetts, saldknow a teacher, a guidance counselor;sshet

%“Human Rights Watch interview, Lubbock, Texas, Ma26h 2000.

%*Human Rights Watch interview, Boston, Massachusktas 8, 2000.

#%Gerald P. MallonAt=s Like Opening PandosaBox: Addressing the Needs of Gay
and Lesbian Adolescents Within Educational Syst@fise Council for Children with
Behavioral Disorders Monograph: Highlights from thBational Symposium on
Understanding Individual DifferenceéReston, Virginia: Council for Children with
Behavioral Disorders, n.d.), p. 2.

%"Human Rights Watch interview, Lubbock, Texas, Ma26h 2000.
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out, but she out to me and the people in the GSA. . .. Sthetccome out. She
wanted to wait three years, some sort of thingheoceuldet be fired @®

Students at a youth group expressed a similar retowg of the risks lesbian,
gay, bisexual, and transgender teachers run ifthegse to be open about their
sexual orientation or gender identitin my school, thers this one gay teacher.
Everybody knows, but ke never said anythingtemarked Javier RAThats his
job, man@replied Paul M. AThats his way of paying the bills. Hescared®
Alhats his personal life. What he does at school simuteé about tha@liguel S.
agreed.

%%uman Rights Watch interviews, Salem, Massachyddug 24, 2000.
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Despite their recognition of these pressures, yexpinessed disappointment
in lesbian, gay, bisexual, and transgender teaghersvould not provide them with
support privately. Before our conversation turted different topic, Paul M.
added Areachers should help us out if theygay, one-on-one. There are some
who wont even talk to ug®®

As a result of these pressures, some lesbian biggxual, and transgender
teachers are hesitant to offer support to studentssuffer harassment based on
their actual or perceived sexual orientation ordgendentity. Katrina Avila of the
Boston Alliance of Gay, Lesbian, Bisexual, and Bgander Youth observedn
some schools, wee seen straight teachers push for it becausedeawho wereh
out wouldrt push@®

Asked about the potential impact of federal emplegtmondiscrimination
legislation, Gail Goodman repliedHuge. It would make a huge difference,
especially to teache@* A Michigan teacher told ugfFrankly, the role model
thing wont change until gay teachers are protected fronridiguation @2

But others were less optimistic. Asked what it ldaake to make it safe for
teachers to be out, the Georgia teacher replext,some, never. Especially for the
older teachers, just not going to happe®> Brenda Barron, the Gay, Lesbian,
Straight Education Netwosk assistant field director for southern organizing,
remarkedAts passage would have a small impact, but kdbimk the closet doors

%*Human Rights Watch interview, Bergen County, Nevsdg October 31, 1999
(group discussion with six youth).

2"Human Rights Watch interview with Katrina Avilareétor, Boston Alliance of
Gay, Lesbian, Bisexual, and Transgender Youth,@pd¥lassachusetts, May 8, 2000.

*'Human Rights Watch interview with Gail Goodman,etive director, Out Youth,
Austin, Texas, March 3, 2000.

2Human Rights Watch telephone interview, November2800.

2Human Rights Watch interview with Brenda Barrorsistsnt field director for
southern organizing, GLSEN, Atlanta, Georgia, Deoeind4, 1999.
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will fly open,@she said. Arhere needs to be a lot of education, training, and
visibility first . . . . The fear will still be tre unless thema dialogued*

Harassment of Teachers by Students

Lesbian, gay, bisexual, and transgender teacheosané open about their
sexual orientation or gender identity also riskdming targets themselves for
harassment and violence. In some cases, teackdysing harassed by their peers
and in other cases by students. If the harassgoest unaddressed, regardless of
who is doing the harassment, the lesbian, gayxbéeand transgender students get
a clear message that even adults cannot protens#iees from bias attacks.

#""Human Rights Watch interview, Atlanta, Georgia, &mber 14, 1999.
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AThis one teacher we had was getting harassmenstraientsghlex M. said,
referring to a teacher whom the students suspedteding gay.Ale couldrt do
anything. Students know by law the teacherst¢anch them. #n not sure where
he is now, but he left because of the harass@ént.

Chance M. reportedWe had a gay man, a substitute teacher. Peoplewou
throw things at him. He was much older, but he thedguts to wear a rainbow
chain. | got nervous being seen with him, butitad to him. | remember him
almost breaking down telling me that he had strifwn at him@®

In some cases, students actually end up deferfuinigachers, a role reversal
that both underscores the vulnerability of gay-tdiexd adults and the lack of a
coherent policy for addressing bias-based haragsméme school system.

Clayton Vetter, who taught at Skyline High Schoobalt Lake City, revealed
that he was gay at a press conference organizelaitenge a bill which would
have severely restricted speech by teachers outsddassroom. He coached the
debate team and after being publicly identifiedrtideom a student on the debate
team that a group of football players were plantinigeat him up. They planned to
use bars of soap in socks which they thought wbuéhk bones but not leave
bruises. Itwas his student who confronted thggrkaand told them that Vetter had
never done anything to deserve being attackedteMetports that the student was
then challenged about whether he had ever beerndduby Vetter. Vetter
expressed concern, sayiryly students were scrutinized by other students and
were treated as suspect just because of theiriagsoavith me. It felt wrong that |
couldnt protect them and yet they were put in the pasitibdefending med/etter
eventually left teaching. Although he was notdirbe felt immense pressure after
being identified as gayA had to be the best debate coach e@es told us’”

The Benefits of Openness

2Human Rights Watch interview, Atlanta, Georgia, bhad, 2000.

2"Human Rights Watch interview, Barnstable Countys&éhusetts, May 10, 2000.

#'Human Rights Watch interview with Clayton Vettea)t3.ake City, Utah, May 23,
2000.
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Most of the youth with whom we spoke agreed witla@te M., the student
who described having an openly lesbian, gay, bisexu transgender teacher as
Ahe perfect remed@® For students to trust that they will not suffescdmination
based on their sexual orientation or gender iderliey need to see that adults too
are protected from harassment and discriminati@hen students perceive, as they
often do, that teachers are gay, lesbian, or baekut also perceive that it is not
safe for them to be open about their identity yitneth again receive a message that
how they identify is unacceptable.

At definitely helps to have teachers who are @#jd Erin B. A'ou know
youre not alone. You see how people treat a teaceif youre not out, | would
look to see how the students treat the teachellghahwould affect whethewl be
out@® A think there should be more gay teach@sjd Greg Z., citing similar
reasong®®

Having a teacher who is openly lesbian, gay, biakxar transgender does not
help only students who are themselves lesbian,ligsgxual, and transgender. A
2000 study found that having a personal acquaietavito is gay, lesbian, or
bisexual is linked to holding fewer negative atlits toward lesbian, gay, and
bisexual individual$®*

Supportive Teachers

Students repeatedly told us that having even jost adult in the school
system who supported them was critical to themigimy the otherwise hostile
atmosphere. Teachers need not be lesbian, gaxulails or transgender to be
supportive of students, of course. Greg Z. saity, French teacher is my mentor.

2"®Human Rights Watch interview, Barnstable Countys&éhusetts, May 10, 2000.

2"Human Rights Watch interview, Atlanta, Georgia, brag, 2000.

2%uman Rights Watch interview, Atlanta, Georgia, &mber 18, 1999.

#l5eeAnnie L. Cotton-Houston and Bradley M. Whigénti-Homosexual Attitudes
in College Students: Predictors and Classroomvatgions@ournal of Homosexuality,
vol. 38 (2000), p. 127.
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She knows about me. Young gay men need that rancaémotional suppo@®
The same can be said of young lesbians and bisgiisal

Youth told us that small things, such as a few warflacknowledgment, a
gesture, or the tone of a teachemice, were immensely helpful to them. Melanie
S., a Massachusetts sophomore, described heramradter a teacher mentioned
having gay acquaintances:

#2Human Rights Watch interview, Atlanta, Georgia, &mber 18, 1999.
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When | was in eighth grade, one teacher sdiinow gay people; |
know a gay coupl@ She didgt have a negative attitude. She only
talked about it real quick. | suppose she was seared to talk about it.

| heard that word. Just hearing that word, nehdwn a positive sense,
just not in a negative sense, it was astoundingiatie my montf®

Similarly, Lauren M. told us went to the gay prom and wrote about it for
class. My English teacher wrote on my papérat sounds like a really wonderful
thingCl=m glad you went Another teacher never addressed it directlyhbigaid
hi to a girl | brought to the theater banquet. sgent time talking with he@*

Ron P. told us that it made a difference to hint With the exception of one
teacher, he generally heard positive things frosnté@chers on gay issue&vy
freshman year, we were having a discussion of herumdity in class@he
recounted.Arhe teacher was very supportive of homosexualityugh the class
wasnt.@°

And Burke D. spoke of his principalreaction when he attended his prom
with his boyfriend.Arhe administration didhknow about it in advance. When we
got there, the principal came over to us. Thenewadot of bewildered looks, but
he was graceful about it. |1 was incredibly nervodg asked to be introduced. He
showed approval. That made a big difference. dé& us over to the line for
pictures. Thas when people decided it was ok&¥.

While it is clear that students benefit from besupported by teachers and
school officials, what was striking was how litdepport most students expected.
Most students are so accustomed to being denigoatigghored by their teachers
that even a gesture as neutral as allowing a studestay in a classroom during
lunch to escape harassment was seen as signifidargeded a safe place to stay
during lunct€my English teacher would let me stay in her classrand read. It
saved my life@xplained Nikki L., a fourteen-year-old lesbianordventually left
school in favor of independent stu@fy.

2*uman Rights Watch interview, Salem, Massachudlets, 23, 2000.
24Human Rights Watch interview, Austin, Texas, Mat&h 2000.

2%uman Rights Watch interview, Lubbock, Texas, Ma2édh 2000.

2%Human Rights Watch interview, Decatur, Georgia, édelser 15, 1999.
#Human Rights Watch interview, San Francisco, Caility November 18, 1999.



|Nikl€kzer§2(a|ﬁ&)ﬂmiiaks | have a problem. They blame me,t hey blame mly
mom. They want me to be quiet. But | =m a lesbian. 1 feel like | =we
always known it. But I didn #getinto trouble il seventh grade. |told

a friend. Next thing | know, everyone seems to kno w. | got yelled
atCon the playground, in gym, in the hall, in classes.

AOnly one teacher ever did anything. Miss [Johnson] , my English
teacher Cl love her Cshe made them stop it. | felt safe with her. |
would go to her room for lunch and recess. She mad e me feel safe. She
liked my poetry Cencouraged me to write.

Mut everywhere else was bad. | tried to defend myse  If. | = little
but I #n tough. When kids hit me, | hit back. | got susp  ended twice.
Three days each. A group of boys tried to beat me u p, but | kicked
them. | was just defending myself, butthe vice-p rincipal th inks | have
a reputation. He calls me a hard ass.= | #m tough. | #m not gonna let
anyone just push me around and hit me.

Mut | got really sick of going to school. | would tell my mom | was
feeling sick so | didn % have to go to school. Finally she call ed the
school. The principal said | needed to documentth ree incidents before
they would do anything. There were abouttwentyto  thirty kids, mostly
boys, who harassed me. My grades dropped.

Arhen one day | was walking home and some kids threw a brick a't
me. It hit me in the head. They were calling me a  fucking dyke. = |
sorta lost consciousness and my head was bleeding. That did it. |
decided to never go back to school. 1 = too scared.

MANow | do independent study. My grades are back up. It s good. |
don% have many friends. They are all a lot older than  me. But that =
okayCl like older people. They don = care if | am a dyke.

A just wish they had suspended the guys who hitme.  Adults don %
pay attention. They should. Especially when kids act out. @




VIlIl. SCHOOL COUNSELORS

As the first school officials to whom students magn for information on
issues related to sexual orientation and gendeatitgieschool counselors have a
special role in providing support to lesbian, ghisexual, transgender, and
questioning youth. We heard from several studeitis credited their school
counselors with providing them with guidance anglpsrt at critical points in their
lives.

Unfortunately, too many youth hear misinformatiord gerceive bias from
their school counselors. In large part, the failof many counselors to serve
lesbian, gay, bisexual, and transgender youth sfeoms a lack of training. To
correct this problem, school districts should pgespecialized training for school
counselors on issues related to sexual orientatidingender identity.

Even when counselors are prepared to addressdls néthese youth, many
students will not approach them for information lesbian, gay, bisexual, and
transgender issues unless they understand thectmeiersations are confidential.
Confidentiality is an important aspect of any calimg relationship, mandated by
the ethical codes of the American School Counsssociation, the American
Counseling Association, the National Board for @ied Counselors, and other
professional associations. For youth grapplindp veisues of sexual orientation or
gender identity and social stigmatization, harasgnaad violence, confidentiality
is critical. Counselors should always advise sttsleof the parameters of
counselor-student confidentiality.

We heard several cases of counselors who discjosthissexual orientation
to their parents, violating professional standarttspotentially placing the youth at
risk of rejection, abandonment, or violence by ptseor guardians or local
communities.

The Value of Supportive Counselors

AJnlike their heterosexual peers, lesbian and gajeadents are the only
social minority who must learn to manage a stigneatiidentity without active
support and modeling from parents and far@@aitlin Ryan and Donna Futterman
note?®® School counselors are well-positioned to helptlyauho are coping with
social stigma, feelings of isolation, and the efexf harassment.

2%aitlin Ryan and Donna Futtermadesbian and Gay Youth: Care and
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CounselinggAdolescent Medicine: State of the Art Reviewnk,8 (1997), p. 213See also
Michael Radkowsky and Lawrence J. Siegehe Gay Adolescent: Stressors, Adaptations,
and Psychosocial Interventio@linical Psychology Reviewpl. 17 (1997), p. 191.
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We heard from several youth who told us that theatly appreciated the
support of the school counselo®Ve do have really good counsel@said Jenna
I. AMy counselor is great. | couldrask for somebody more supporti@She
noted that a district superintenderdrder has resulted in training on lesbian, gay,
bisexual, and transgender issues for all couns&iors

Similarly, Kimberly G. told us that she had oftatked to her counselor about
being a lesbian in high schooll had a great counselor; he was always there for
me @he said>°

And Andy S. told us that she learned about Out Koah Austin group for
lesbian, gay, bisexual, and transgender youth, fientounselorA was going to
the counselor lady. Thatnot why | was going, but that subject came ugt, lttvas
gay, and she gave me a pampldgt.

Asked what lesbian, gay, bisexual, and transgestddents need, Kimberly G.
replied,AGood counseling. There should definitely be manenselors@”

Misinformation and Bias

But many more youth spoke to us about negative rexpees with school
counselors A lot try to be very understanding, but most haids kf their own and
when you tell them they freak o@ahlia P. observedY hey dort want their own
kids exposed to gay peop@®® When Dempsey H. went to talk to one of his school
counselors about the issues he faced as a gay, yeuthportedéShe told me she
was biased and could no longer speak to me omapis.@* Philip G. recounted
that when he asked teachers at his school to n@ieidns so that students could

%%uman Rights Watch interview, Orange County, Catifa, October 21, 1999.
2%Human Rights Watch interview, Austin, Texas, Mat&h 2000.

Human Rights Watch interview, Austin, Texas, Mat&h 2000.

22Human Rights Watch interview, Austin, Texas, Mat&h 2000.

2*Human Rights Watch interview, Austin, Texas, Mat&h 2000.

2“Human Rights Watch interview, Lubbock, Texas, Ma2édh 2000.
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attend a youth lobby day in Sacramento, a guidancaselor repliedd-m not
going to donate to that. Is it for that gay thi@}? In fact, a 1992 study of school
counselors found that two out of three of thoseveyed had negative attitudes
about gay and lesbian youffs.

The Need for Training

2*Human Rights Watch interview, Los Angeles, CalifarOctober 20, 1999.

29%5ee]. T. SearEducators, Homosexuality, and Homosexual StudanesPersonal
Feelings Related to Professional Belig@®urnal of Homosexualityols. 3/4 (1992), p.
29.
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In particular, youth expressed concerns aboutriaihg their counselors
received on lesbian, gay, bisexual, and transgassiees. Erin B. remarked of her
schoois counselorsihey seem to be nice, but a lot ateducated on gay issues.
Once | went in to get advice about a friend of mimeo was taking pills.
Everything turned into about me being gay. | goadvice about my friend. That
made me mad@’

Our interviews with counselors confirmed that stugeconcerns were well-
founded. A havent found a way to ask if sexual orientation is aaueg@aid one
counselor in Georgia, who is gay himself. He eixad, A dont do a lot of
pushing. If they need help, | get them the hefjytheed. Let the professional deal
with it. @°

When Manny V. went to speak to a school counsdioutthe isolation and
depression he felt, he reports that he left withrfdeds unaddressed:

Here if you ask for a counselor, thégend in a student whdgot some
counselor training. Some of the student counsélave issues of their
own. Theyd say things to other students. What you tell tiesnld
leak out. When | went to talk with the studentrselor, she didhsay
much. She just shrugged her shoulders and acpgubgive. Finally |
asked if | could call in a friend of mine to tatkinstead. | asked to see
the school psychologist. | never got an appointmémwas not helped
out at all®®

Awe heard about kids getting harassed for being@agecond counselor told
us. AThis came to the attention of another counseldre Jtudent was harassed
because he was effeminate. In fact, the couneoght he was a girl at first. The
counselor didd deal with the issue in the best way. She chahgesthedule after
talking with the other students, when the abuséimoad. To me, that punishing
the kid@”

"Human Rights Watch interview, Atlanta, Georgia, brag, 2000.

2%uman Rights Watch interview, Atlanta, Georgia, &mber 14, 1999.
2*Human Rights Watch interview, Los Angeles Counsljf6rnia, October 21, 1999.
3%uman Rights Watch interview, Atlanta, Georgia, &mber 14, 1999.
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As a result, it is not surprising that the 1992igtaf school counselors also
found that most lesbian, gay, and bisexual studsss their counselors as ill-
informed, unconcerned, and uncomfortable with teJkb them about their sexual
orientation®®* Such impressions are reinforced by the facrttzaty students report
that school counselors provide them only with cgpéanning assistance rather than
comprehensive school counselifg.

In recognition of the fact that school counsela@ns be an important source of
support for lesbian, gay, bisexual, and transgegdath, the American School
Health Association recommends tAewery school district should provide access to
professional counseling by specially trained pemgbifior students who may be
concerned about sexual orientat@?.

Providing such support begins with an awarenessdwynselors of the
language they use. For examptbe assumption must not be made that males only
date females or that sexual feelings only happewsacgende@note two
researcher®’

More generally, counselors should be familiar vifta issues their lesbian,
gay, bisexual, and transgender students face aali®#o refer them to appropriate
resource$”® AVe need to have educational programs on diversitysaxuality@
said Dempsey HA think all counselors should have to go througdt #ind of
workshop to let them know what it is.=slta sexuality, not just something vee
doing to get attentio@®

3seeSears Educators, Homosexuality, and Homosexual Stud@pt£9.

392rhe American School Counselor Association defihessthool counselsrrole as
including the development &omprehensive school counseling programs that peoamal
enhance student learni@poting that school counselofere specialists in human behavior
and relationships who provide assistance to sta@mntamong other means, meeting with
studentgindividually and in small groups to help them resodnd cope constructively with
their problems and developmental conceggnerican School Counselor Associatiie
Role of the Professional School Counse@@une 1999, www.schoolcounselor.org/ role.htm
(accessed on November 30, 2000).

303American School Health Associatiolay and Lesbian Youth in Scha@l997, in
Compendium of Resolutiofgent, Ohio: American School Health Associationyghist
1998), www.ashaweb.org/resolutions1.html (accessedune 12, 2000).

304Amy L. Reynolds and Michael J. KosW,esbian, Gay, and Bisexual Teens and the
School Counselor: Building Allianceglhe High School Journalol. 77 (1993-94), p. 90.

3955ee alsAmerican Psychological Association, GuidelinesRsychotherapy with
Lesbian, Gay, and Bisexual Clients, Guideline 1iynwwapa.org/pi/lgbc/publications/
guidelines (accessed on January 23, 2001).

3%Human Rights Watch interview, Lubbock, Texas, Ma2é&h 2000.
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ANhat would help@Eric C. ponderedA dontreally know. You castell all
gay students to come out until you have better uness, counselors. . . .
Counselors need to be able to tell them wheredhaygo for help. Where to go to
meet people just like the@’

%"Human Rights Watch interview, San Francisco, Cailitn January 27, 2000.
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As a counselor at San Franciscloavender Youth Recreation and Information
Center emphasized, training should include a compbdirected to the needs of
transgender youthAVe need even more sociological training dealind wiung
trans people, the issues young trans people ang ¢miface. Issues that come up
for young trans people include depression anddelicased on feeling like yoa
one way yet physically being anott@?

And because youth are grappling with issues ofaexientation and gender
identity in the fourth or fifth grade, elementachsol counselors must be prepared
to address these issues in age-appropriate wggsne of us realize that we gay
in elementary school, but we dbget the information we need until high sch@l,
said Philip G

Adaving someone at school to talk to would reallypl@said Javier R.,
Anaybe a special counsel@"® Similarly, Sabrina L. told ug\We need them to be
proactive. Wee not given the resources and information we r@edEric C.
explained that he needed more than what he cotifdoge a peer support groug.
wanted to talk to a professional, but | didsee anybody like th@at the youth
group he attendedA wanted to talk to somebody who knows what teegloing,
somebody who doesrjust fluke things ou@?

But schools should recognize that some studentsneil be willing to
approach their counselors for information aboutuséorientation or gender
identity. Noting that his school has a peer hetlibempsey H. suggestetlthink
all schools should have those. Students may niatdegfortable going to the school
counselor and saying they gay@?®

The Importance of Confidentiality

%%%uman Rights Watch interview, San Francisco, Cailitn January 28, 2000.
3%Human Rights Watch interview, Los Angeles, CalifarOctober 18, 1999.
%%uman Rights Watch interview, Bergen County, Nerseyg October 31, 1999.
3'Human Rights Watch interview, Los Angeles, CalifarOctober 18, 1999.
%2Human Rights Watch interview, San Francisco, Cailitn January 27, 2000.
3*Human Rights Watch interview, Lubbock, Texas, Ma2é&h 2000.
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AConfidentiality is critical in clinical work withesxual minority youth and their
parents and familie@write Michael W. Bahr, Barbara Brish, and James M.
Croteau, noting thatonfidentiality has a seminal role in assisting#iadividuals
in accessing support through counseling relatigrsshith school staff or an
eventual referral to a community resou@é.

All schools should establish and implement poligies/iding confidentiality
in discussions between counselors and studentsngeétors should always advise
students of the existence of counselor-studentidemtfiality and its limits.
Counselors should refer to the ethical standarttssoAmerican School Counselor
Association, the American Counseling Associatibae National Board for Certified
Counselors, and the National Association of Sow¥rkers for authoritative
guidance in determining when confidentiality shooédbreached. In those limited
cases in which confidentiality cannot be maintajmedinselors should take care to
ensure that they disclose only the minimum thaeisessary to protect the youth or
others.

Ethical Obligations

As Caitlin Ryan and Donna Futterman n@tértually every health profession
is bound by a code of ethics that mandates clienfidentiality, which is also
governed by state medical records laws, federalifignstatutes, and the right to
privacy @

l%Michael W. Bahr, Barbara Brish, and James M. Crgtéaddressing Sexual
Orientation and Professional Ethics in the Trairfi&chool Psychologists in School and
University Settinggg@school Psychology Reviewgl. 29 (2000), p. 222.

3%Ryan and Futtermar{ esbian and Gay Yout@p. 240.
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The American School Counselor Association recognibat students have
Ahe right to privacy and confidentiali@vhich Anust not be abridged by the
counselor except where there is clear and preseged to the student and/or other
persons@® The ethical codes of the American Counseling Asgion and the
National Board for Certified Counselors contain iBm guarantees of

confidentiality>*’

38American School Counselo#Position Statement: The Professional School
Counselor and Confidentialitg 999, www.schoolcounselor.org/ethics/index.htneg¢ased
on December 14, 2000).See alsoAmerican School Counselor Association, Ethical
Standards for School Counselors, June 25, 1998, .setnwolcounselor.org/ethics/
standards.htm (accessed on November 30, 2000).

%’See American Counseling Association Code of Ethics,ctisa B,
www.counseling.org/resources/codeofethics.htm @&sa@ on November 30, 2000);
American Counseling Association Standards of Pzacection B, www.counseling.org/
resources/codeofethics.htm (accessed on Novemb20B0); National Board for Certified
Counselors Code of Ethics, October 31, 1997, ses#4-B.8, www.nbcc.org/ethics/nbcec-
code.htm (accessed on November 30, 2000).
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School counselors may be social workers, psychstegir members of other
professions with their own ethical obligations. rFexample, the National
Association of Social WorkerStandards for the Practice of Social Work with
Adolescents calls upon social workers to maintagmfidentiality in their
professional relationship with youtt

And the National Education Association (NEA) calisall of its members,
whether or not they are counselors, to refrain fodselosingAnformation about
students obtained in the course of professionai@eunless disclosure serves a
compelling professional purpose or is requireddwy®@° With regard to students
who are lesbian, gay, bisexual, or transgenderhorave questioning their sexual
orientation or gender identity, the NEA recommerhtat school personnel
Arlespect the confidentiality of students who cdefthe fact or suspicion of their
homosexual orientation or who ask for assistandkignmatter@

Youth are often not aware that they have the tiglexpect confidentiality
from health professionals. A 1993 study of highasat students in Massachusetts
found, for example, that over half had never disedsconfidentiality with their
health providers; two-thirds did not know that thead the right to confidential

care®?!

383eeNational Association of Social Workers, Standamistiie Practice of Social
Work with Adolescents, April 1993, Standard 9, wwaswdc.org/practice/standards/
adolescents.htm (accessed on November 16, 2@@@)alscCode of Ethics of the National
Association of Social Workers, 1999, Ethical Staddh 07(c), www.naswdc.org/Code/
ethics.htm (accessed on November 16, 2000).

3%\ ational Education Association, Code of Ethicshef Education Profession, 1975,
Principle I-8, www.nea.org/aboutnea/code.html (ased on June 12, 2000).

%20National Education Associatiomeaching and Counseling Gay and Leshian
StudentggHuman and Civil Rights Action Sheet (WashingtotlCDNEA, 1994).

3215eeT.L. Cheng et al.LConfidentiality in Health Care: A Survey of Knowlgsl
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The right to confidentiality varies from professiorprofession and from state
to state. In particular, many states h&lgy to warr@rovisions that require health
professionals to notify others when a client igslt of harming himself or herself
or others.

Perceptions, and Attitudes Among High School Sttel@ournal of the American Medical
Associationyol. 269 (1993), p. 1404.
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The need to protect youth from harm to themselvé#ewmaintaining
confidentiality may present dilemmas for counselord Georgia counselor
described one such case to ushad a ninth grader, he admitted some suicide
ideation to me. He saidfhe kids are calling me a wimp and some other #ing
cart say= | explained that we have to call his dad and take him in for an
assessment. You have to call the family in evexsec The protocol calls for
preventive intervention, some immediate interven@’

AButing @udents

We heard a number of instances in which counsafmrenly failed to discuss
confidentiality with students but also disclosedittsexual orientation to their
parents. Gail Goodman spoke to us about one case:

| took a call from one sixteen-year-old who cametothis counselor.
The only other person kktold was his friend in California. The
counselor said) cart help you with that@After he left, the counselor
called his mother to make sure she knew. The yaetit home that
night not knowing that he been outed to his parents. Sitting around the
dinner table, his mother said to hii,got a call from the school
counselor today. W not going to have any gay kids in this fangy.
His father took him outside and beat him up.

People at the school found out and started hagbaim. He became
suicidal. Ultimately he was able to move in witfamily in [a different
city] and finish school there.

Goodman notesfSchool counseling is my background. As a mentalthe
professional, you have a duty to your client. dourt out a kid no matter what the
school policy say€”

AConfidentiality needs to be heavily touched ontfarse working with trans
youth. kve known people who were outed by counselors ahts, those who
they go to for support. These been outed to the rest of the school commu@ity,

%22Human Rights Watch interview, Atlanta, Georgia, &mber 14, 1999.
32Human Rights Watch interview with Gail Goodman,ative director, Out Youth,
Austin, Texas, March 14, 2000.
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another counselor told uglt means that gender issues become the definingrfac
of who they are among their peers in school. Snigdbeyre walking around and
everybody knows them ash, that transsexual perseti

%2"Human Rights Watch interview, San Francisco, Cailitn January 28, 2000.
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The practice ofouting@tudents to their parents or guardians runs cotmte
the recommendation of the American Academy of Redé& which advises that
Atlhe gay or lesbian adolescent should be allowetktide when and to whom to
disclose his/her sexual identi@> Disclosure under these circumstances also
violates the ethical codes of the American SchoolirGelor Association, the
American Counseling Association, the National BdarcCertified Counselors, and
the National Association for Social Workers, alinfich require confidentiality to
be preserved unless disclosure is required to ptéslear and imminent dangar
a similar level of harm.

In the case Goodman describes, disclosure of tidests sexual orientation
was not only unnecessary to protect the studesithers from any clear, imminent
danger, it also put the youth at risk of harm. titaRyan and Donna Futterman
advise:

Providers should be aware that the decision tdafismnes lesbian or
gay identity, particularly to parents, may havegiserm consequences.
Most adolescents are dependent on parents forcisleand emotional
support.  Although coming out can reduce stress Budease
communication and intimacy in relationships, discl@ during
adolescence may result in abandonment, rejectiomiotence when
parents abruptly learn or discover that their chltesbian or ga§?®

In addition, such actions violate the yosthasic right to privacyAt=s not like you
can tell one person and have them keep it a seéPrailia P. notesA told a few
and then everybody found o@f’

Confidentiality is particularly important for youttho are survivors of assault,
including sexual abuse and hate crim@Samily and peer support are important
resources for recovering from trauma; in many gaseadolescent victim may not
havexome outpreviously to parents or pee@aution Caitlin Ryan and Donna

32°American Academy of Pediatrics, Statement on Homaséy and Adolescence
(1993), in Ryan and Futtermathesbian and Gay Yout@. 368.

%2Ryan and Futtermar{ esbian and Gay Yout@p. 220.

%2"Human Rights Watch interview, Austin, Texas, Mat&h 2000.
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Futterman.AParents may react to the assault with angessdanohe the victimif the
adolescens sexual orientation is initially disclosed as suteof the inciden@?®

Reflecting the importance of confidentiality, schpolicies should include a
prohibition on disclosing studertsexual orientation or gender identity to their
classmates, parents or guardians, or local comiasnit

32Ryan and Futtermar{ eshian and Gay Yout@p. 249.



AlixABegmitng stemddiétedrBtalelsbecame really depressed. At first |
didn't know why. Didn't have a clue. Butlknewit  wasntokay to be gay.
No one was out at my middle school, but | heard lo ts of slurs all the
time. Lots of homophobic comments. | was scared.  Scared to be a
lesbian. Scared to be out at school. Scared of bei ng so alone. My
grades started to fall. A counselor talked to me a  bout my grades. |
had always been a good student. But she didn % give me any opening to

talk about sexuality. | needed to get information.

Mow | am a senior in high school. It's better now f or me. But
public spaces are the worst. | hear thingsallthe  time. The halls have a
very male macho feeling Cvery sexist. | also had one teacher who would
say *hat s so gay=instead of saying *hat = so stupid. =

A had read about GSAs [gay- straight alliances] and wanted to
start one. | began thinking about it my sophomore  year. | did research
on the Internet. | knew | needed to find a teacher to support the club.

| was a little nervous. Ther e are no out teachers. | asked fifteen
teachers if they would be the faculty sponsor. The v all said no. One
really cool teacher just told me she couldn't deal with people s reaction.
Finally, this one teacher said she would be the spo nsor.

A'he GSA began through word of mouth. We meet once a week,
read books, watch videos, talk about the coming out process. | feel
support now for the first time. And | know other k ids like me have
somewhere to go for support. It's no longer just m e.

Areah, there has b een some negative response. When we
introduced the GSA to the faculty, one teacher went off, said we were
all sinning, but other teachers defended us. Someo ne put graffition my
car. Everyone once in a while | wonder what people are going to do to
me, but mostly I just deal with it.

A'm doing a lot better. I've become a strong indiv idual. | we
conquered my fears. | don #fear anything. @
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IX. GAY-STRAIGHT ALLIANCES

Many lesbian, gay, bisexual, transgender, and muesy students have
formed school clubs, often known as gay-straididraies, to provide each other
with peer support, seek information about issukged to sexual orientation and
gender identity, and ensure that schools respeictrights. Despite these benefits,
many of the youth we interviewed had to overcomgosgion from school
administrators, the local school board, and themuonity before they could start
gay-straight alliances at their schools.

Not all lesbian, gay, bisexual, and transgendetesits will join a gay-straight
alliance. Nevertheless, schools should be fatifijasuch groups when students
wish to form them. As a matter of federal lawfdat, school districts are obligated
to permit such groups to have access to schoohgsoan the same terms as other
noncurricular student groups. By facilitating thgeration of gay-straight alliances
on equal terms with other student groups, schoalls $ecure the internationally
recognized rights of youth to freedom of expressioeedom of association,
freedom of peaceful assembly, and access to intayma

The Benefits to Youth

Students told us that these groups can be tremslydioeipful for lesbian,
gay, bisexual, and transgender youftt.was an outle@am P. said of the gay-
straight alliance he helped forrdWe could talk about safer sex ed and get basic
information people would be afraid to get in clg8s.

AOur GSA started again last year with a new advi¥@e held a safe schools
workshop. It was a wicked good experience. Weethbbout gay issues, what we
can do to improve schools, things like t@lelanie S., a Massachusetts
sophomore, told usAVe have a case in our main entrance with a larigboa
flag. We have lots of fliers posted telling stutbewhere you can go, giving
information on programs like NAGLY [the North ShoAdliance of Gay and
Lesbian Youth]. . . Wee going to try to put up pictures of us at YoutidP.
None of our flyers have gotten ripped down. #&enot asking for complete
understanding, just acceptar@®.

%2Human Rights Watch interview, Austin, Texas, Mat&h 2000.
%3%uman Rights Watch interview, Salem, Massachudiets, 24, 2000.

157



158 Hatred in the Hallways

Karen M. Jordan, a DePaul University professorgests,AThese groups
offer age-appropriate opportunities for socializatand for meeting other gay,
lesbian, bisexual, transgender, questioning, opatjve teens, thereby providing
social support and furnishing opportunities foreleping social skills@" As the
authors of a 1999 study no##, sense of community is naturally important, but fo
marginalized populations, it is imperati@>

Many of the youth we interviewed suggested thatansahools assist students
in forming gay-straight allianceg\We should have GSAs in schools, just like we
have FCAf£thats the Fellowship of Christian Athletéaid Dempsey HA think
GSAs should be supported and put in as standachivols@® Dahlia P. told us
that a gay-straight alliance would have made hieoalcexperience better hey
havessil-H clubs, cheerleaders, football, but theytdmave an LGBT clul@she
said:

Gay-straight alliances are not the solution for smhools, particularly if
schools take no other steps to foster respecilifstuments and to protect youth
from harassment and violenc@Before you create a GSA, you need a prog@@mm
give students information about sexuality, Manng\ggested£Offer a program
like a separate course on sexuality, perhaps ihdidf course. You might broaden
the sexuality area of the health class. Make #seworth credits [toward
graduation]@”®

At=s one thing to be out and go to a youth groug.ahiother thing to step out
in front of the student bod@ counselor notes’GSAs, yeah, | dohsee them as

3)aren M. JordaniSubstance Abuse Among Gay, Lesbian, Bisexual, Gexer,
and Questioning Adolescen@chool Psychology Reviewgl. 29 (2000), p. 204.

%32Andrea A. Nesmith, David L. Burton, and T.J. CosgrofGay, Lesbian, and
Bisexual Youth and Young Adults: Social SupportTiheir Own Words@Journal of
Homosexualityyol. 37 (1999), p. 106.

33*Human Rights Watch interview, Lubbock, Texas, Ma2édh 2000.

33%Human Rights Watch interview, Austin, Texas, Mat&h 2000.

33*uman Rights Watch interview, Los Angeles Counsljférnia, October 21, 1999.
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the first step. Maybe if the goal is creating acident? But# start with other
ways that have support built @*°

And a Georgia teacher cautiodstell them its not an overnight process. It
may not happen while yae at the school. And the thing to be most cogriza
ofCfor all the good you can do for others, dafo harm to yourself. You den
have to actually become a mar@’

33%Human Rights Watch interview, Atlanta, Georgia, &mber 14, 1999.
%3"Human Rights Watch interview, Atlanta, Georgia, &mber 18, 1999.
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As Dahlia P. emphasized, however, gay-straigtdraties can provide crucial
support to otherwise isolated studerdelt so alone. There was no one there for
me to turn ta@he told us. A gay-straight alliance at her stiAwould have helped
a lot@he said*®

Efforts to Suppress Gay-Straight Alliances

Despite these benefits, students who seek to fagastraight alliances often
face tremendous opposition from school officiald athers. Alex M., a Georgia
sophomore, told ugMy old school wouldr let me form a GSA. | just remember
that they told me that it was not necessary toctiréculum to have a GSA, so |
wouldrit be able to form one. This happened this pasestar@”

ANe had complaints from parer@aid Sabrina L., one of the organizers of the gay-
straight alliance at her high school in Orange @guBalifornia. Arhey said we
werepromoting=¥ecruitingsthat kind of stuff@She also reported that her group
was prevented from handing out health informaff@n.

School districts have sometimes gone to extremelldok gay-straight
alliances in their schools, as the experience st Bigh School students in Salt
Lake City, Utah, shows. Students at East High 8kbmught to form a gay-straight
alliance known as the Rainbow Club in 1998. Theppse of the club, modeled on
similar clubs that have formed throughout the UhB¢ates, was to provide a safe
space in which students could discuss issues fdesigian, gay, bisexual, and
transgender youth.

Under the 1984 federal Equal Access Act, all scholaht receive federal
funding must provide equal access to school regsuie all noncurricular clubs.
However, a 1995 school board policy, adopted ipgese to an earlier attempt by
another group of students to form a gay-straidtatrade at East High, prohibited all
student groups or organizatiofm®t directly related to the curriculu@o Aorganize
or meet on school prope@t any public secondary school in the Salt Lakg Ci
School District**

33%uman Rights Watch interview, Austin, Texas, Mat&h 2000.

33%uman Rights Watch interview, Atlanta, Georgia, bhat, 2000.

%%uman Rights Watch interview, Los Angeles, CalifarOctober 18, 1999.

34IA written policy issued by the school board in Rebry 1996 declared thaimited
open forums@as defined in the federal Equal Access Act, doexdtt in district schools.
Under the Equal Access Acffa] public secondary school has a limited open rforu
whenever such school grants an offering to or djpipdtly for one or more noncurriculum
related student groups to meet on school premisésginoninstructional tim@?20 U.S.C.
' 4071(b). The Equal Access Act further provides:th

It shall be unlawful for any public secondary schabich receives Federal
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financial assistance and which has a limited opeumfi to deny equal access or
a fair opportunity to, or discriminate against, afiydents who wish to conduct
a meeting within that limited open forum on theibag the religious, political,

philosophical, or other content of the speech ah sneetings.
Ibid." 4071(a).
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Acting under this policy, the school district temaied forty-six clubs,
including the Human Rights Club, the Native Ameniczub, and the Polynesian
Club at East High; the Black Student Union, then@Club, the Native American
Club, and Students of the Orient at West High; Aabeament of Hispanic Students,
the Ethnic Alliance, and the Polynesian Club atttigd High. It classified other
clubs, including a school community organizatiorokn as the Improvement
Council at East, agcurriculum-related@ The district also permitted some
unapproved clubs to meet outside of class timechna grounds:?

The students filed a suit against the school distarguing that, despite the
blanket ban, some noncurricular clubs were stileting with the support of the
school and that an unwritten but active policy atetl the studentsonstitutional
right to freedom of speech because it restrictecitpression of positive views of
gays and lesbians. The students won a partiabryiégh October 1999, when a
federal district judge found that the school didtviolated the Equal Access Act by
denying access to the gay-straight alliance dutivggtime that it allowed the
Improvement Council at East to meet on school gttt

In a related case, a group of students at East Sligjool started the People
Recognizing Important Social Movements (PRISM) clulhich it defined as
curricular because it was a forum for discussingaleracy, civil rights, equality,
discrimination and diversity from the perspectifdesbians and gay men. The
school administrator responsible for approving mapibons for clubs denied the

342The Supreme Court has found tHatstudent group directly relates to a school's
curriculum if the subject matter of the group isuatly taught or will soon be taught, in a
regularly offered course; if the subject mattethaef group concerns the body of courses as a
whole; if participation in the group is required #particular course; or if participation in
the group results in academic cre@Board of Education of Westside Community Schools v
Mergens496 U.S. 226, 239-40 (1990).

343%5ee East High Gay/Straight Alliance v. Board ofdadion of Salt Lake City School
District, 81 F. Supp. 2d 1166, 1197 (D. Utah 1999).
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studentsapplication to start the club, ruling that it wast curriculum-related.
These students also filed suit against the schistriat®**

344See East High School Prism Club v. SeiflBIF. Supp. 2d 1239 (D. Utah 2000).
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In April 2000, a federal judge granted a prelimjriajunction prohibiting the
school district from denying PRISM access to sclgnolnds on the same terms as
other curriculum-related student clu83.In September 2000, the Salt Lake City
school board reversed its 1995 policy, allowing $R|] the Rainbow Club, and
other student noncurricular groups to meet on dofpoainds.

Salt Lake City is not the only school district thets attempted to block
student gay-straight alliances. Settling anothreiomged dispute in September
2000, Californiss Orange Unified School District agreed to recogtiz Modena
High Schoolks Gay-Straight Alliance on the same terms as athetent clubs.
Students had applied in September 1999 to fornelifieto promote acceptance
among gay and straight students. After delaymdétision for several months, the
school board denied the studerapplication in December 1999, noting that it
would consider a new applicatidfor a tolerance club with an appropriate name
and a mission statement that clearly states tixassguality, [and] sex education
will not be the subject of discussion in club megsi@® Under the settlement, the
Gay-Straight Alliance was allowed to keep its naand have the same access to
school facilities given all other student clubs,tls federal Equal Access Act
requires, including the right to meet on schoolugids, to use the schaopublic
address system to announce club meetings, and fedbered in the school
yearbook. The settlement also provided that stisdeould be able to discuss
antigay discrimination and harassment and othdnides gay, bisexual, and
transgender issués’

33bid., p. 1251.

34&Colin v. Orange Unified School Distri&3 F. Supp. 1135, 1140 (C.D. Cal. 2000).
Several weeks before the school board consideesdphlication, EIl Modena High School
principal Nancy Murray told the student organizéiat the name of their club was
inappropriate, suggesting that they choose amaitiee name such as tAolerance Clul@
the MAcceptance Clul@r theAAlliance @lbid., p. 1139.

34'SeeLambda Legal Defense and Education Fufhck to School: Protecting
Students from Discriminatio@vww.lambdalegal.org/cgi-bin/pages/sections/badk@st:
gsas (accessed on February 16, 2001).
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Not all school officials oppose students forming gi@aight alliances. Sam P.
told us that he experienced no opposition fronsbi®ois administration when he
started a GSA in 1996. He said, got a lot of support from most of the
administration. | started my GSA after finding abbut the governgrcommission
in Massachusetts. . . . 1 wentto my principal.. | told him what | wanted to do. |
wanted to be active in school, and | came up withitlea of starting a GSA. He
said,%reat idea, le$ do it=@lot all of the teachers were as enthusiastic gvew
A had an English teacher who made a few commefaséshe knew | was heading
it all up. We were having a discussion on gaythéemilitary, and she asked the
class;How do you feel about the fag group on campuisaid,* think my group is
working pretty well= She apologized; she said she thought that ubaigword
would get students to respond. We talked aboani, we worked it ougf®

34%uman Rights Watch interview, Austin, Texas, Mat&h 2000.
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X. ACCESS TO INFORMATION

Schools play an important role in ensuring thattlgchave the freedom to
seek, receive, and impart information, a right gnéged by the International
Covenant on Civil and Political Right§. This right includes the right to have
access to information about sexual orientationgerier identity.

In addition to supporting gay-straight alliancesich are addressed in the
previous chapter, schools may provide students adgtiess to information about
sexual orientation and gender identity by includsugh information in health
education classes and other parts of the curriculoynmaking information
available in school libraries, and by providingrtheith information about outside
youth groups.

Health Education

Every state we visited requires its public schemlgrovide health education
to their students. Accurate health informatioaridgcal for lesbian, gay, bisexual,
and transgender youth because those who are izetirare more likely to engage
in risky behaviors, including alcohol and drug abaad unprotected sex. Despite
this fact, youth repeatedly spoke of receivingt@dj erroneous, and biased health
information as it related to their sexual oriergator gender identity.

An our health class, we didreven touch on homosexuality at alks Blmost
like forbidden ground. That would have eased afpeoples minds@auren M.
said>*® AThere needs to be more education, not just oneemeas month or one
day. Sexedis a place to do ti@e mother of thirteen-year-old Tod R. told és.
read [Toas] sex ed book. % not homophobi€gay issues are just abséit. Both
students and youth service providers working wékbian, gay, bisexual and

34%SedCCPR, art. 19(1). For a fuller analysis of thghtito freedom of expression in
international law and the restrictions that maplaeed on it, see Chapter X#reedom of
Expressio@ection.

%% uman Rights Watch interview, Austin, Texas, Mat&h 2000.

%Human Rights Watch telephone interview, Februad®0.
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transgender youth called on health education dagsebe inclusive. Their
recommendations are consistent with 1990 and 188dlutions of the American
School Health Association that call on schoolsddrass sexual orientation as an
aspect of sexuality in the health education culuizL>?

%52SeeAmerican School Health Association (ASHAS3ay and Lesbian Youth in
School@1990) andPASHA Supports Quality Sexuality Educati@i994), inCompendium
of ResolutiongdKent, Ohio: ASHA, August 1998), www.ashaweb.oegflutions.html
(accessed on March 21, 2001).
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Nevertheless, most health education programs dweedaloessing the needs of
lesbian, gay, bisexual, and transgender studeM#hen gay kids start hearing
things about heterosexual sex, they tune it@uggests Ralph Bowden, an attorney
in Decatur, GeorgiaAThey dort get information@®

The missed opportuniti€sand resulting risks to youkare not limited to sex
education. Karen M. Jordan notes thaformation initiatives, geared toward all
youth (and adults as well), would educate them ath@urealities of gay and lesbian
life and dispel myth€* Including as a matter of course information Guées
relating to sexual orientation and gender ideriyps to remove social stigma
against lesbian, gay, bisexual, and transgendasidugls. An inclusive approach
to health education has the potential to reducadsanent and violence against
lesbian, gay, bisexual, and transgender youthh 8n@pproach may also combat
their sense of isolation, reduce depression angr atiental health concerns, and
reduce the health risks that result.

The denial of accurate, relevant health informatmlesbian, gay, bisexual,
and transgender youth is not only unwise, it is discriminatory.Ar hats one of
the biggest disservices thabeing done to gay you@Bowden saysAt means the
school district is denying them access to infororathat their straight counterparts
are receivin

%*Human Rights Watch interview with Ralph Bowdenpatiey, Atlanta, Georgia,
December 14, 1999.

%9Karen M. JordaniSubstance Abuse Among Gay, Lesbian, Bisexual, Geer,
and Questioning Adolescen@chool Psychology Reviewgl. 29 (2000), p. 203.

%*Human Rights Watch interview with Ralph Bowden, Bmber 14, 1999.
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In fact, legislation or policies in some statesfdrteachers from providing
their students with complete and unbiased healticaibn. For example, South
Carolina law requires high school students to rerétomprehensive health
education@r he statute provides, however, that health eghrc&hay not include a
discussion of alternate sexual lifestyles from fetexual relationships including,
but not limited to, homosexual relationships exdaphe context of instruction
concerning sexually transmitted disea@&sIn Georgia, the Clayton County Board
of Educatiors health education policy statéd/hen homosexuality is discussed in
sex education classes it shall not be presentednaacceptable alternative
lifestyle @’ Arizonas health education standards prohibit the teacluing
Aoromotion of homosexuali@in the AIDS and sex education curriculum.
Similarly, Utahs health core curriculum provide&he following may NOT be
taught: . . . . (2) The acceptance or advocacyooidsexuality as a desirable or
healthy sexual adjustment or lifestyle . @2 In Oregon, an initiative on the
November 2000 ballot would have prohibited pubtibaols fromfencouraging,
promoting, or sanctioning homosexual or bisexuablver@Voters rejected the
measure by a narrow margin, with 47 percent cagtieg ballots in favor of
enacting the prohibitioft’

Such measures may even be permitted when stafgddibits discrimination
based on sexual orientation. The Minnesota Hunigint&lLaw contains the caveat
that it does nofauthorize or permit the promotion of homosexualitpisexuality
in education institutions or require the teachingeiducation institutions of
homosexuality or bisexuality as an acceptabletiifes®?® Connecticus human
rights law contains a nearly identical provisih.

Especially when they are faced with hostile lawgolicies, teachers and
administrators are often uncertain about what inéion they can give students on
lesbian, gay, bisexual, and transgender issuese r&hult is that the little
information youth do get on these issues is fretjp@raccurate or misleading. To

3565.C. Code Ann!  59-32-30(A)(3), (5) (1999).

%7Clayton County Board of EducatiomBoard Policy: Instruction, Health and
Physical Educatio@August 12, 1991.

%8The Utah policy instructs that if students ask tjoes about gay issues, teachers are
told to respondi¥ hats not what wee here to discugdr Arhats something you should talk
with your parents abo@Diane Urbani/Classes on Sex Get Clear Lim@@®eseret News
(Salt Lake City), August 16, 1999.

%%eeCable News Networld/oter Results in Orego@ww.ccn.com/ELECTIONS/
2000/results/OR/ (accessed on November 17, 2000).

%0Minn. Stat.’ 363.021(2) (1999).

%l5eeConn. Gen. Stat. 46a-81r (1999).
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compound the problem, the uncertainty and discamfiany educators feel when
addressing these issues allows some teachers riesexpeir personal prejudices
without challenge. Dempsey H. told U]y health teacher was likeTheres a
huge AIDS crisis in Lubbock; do you know why®e said AVe said becausesita
college town, there lots of students here. He sakp, its because thesea huge
gay community heref And Drew L. related that in a health class atlisisiana
high school AVe were talking about AIDS, and the teacher saédréite in the
homosexual population was higher. He gave us samsever like Xsenerally
homosexual men are less picky about who they chimose with=&

Other Classroom Instruction

Similarly, students rarely hear anything about eéssuwelating to sexual
orientation or gender identity elsewhere in theicutum. If they do hear about
someone who is lesbian, gay, bisexual, or transgeitds almost invariably in a
negative light.

%2Human Rights Watch interview, Lubbock, Texas, Ma2édh 2000.
%*Human Rights Watch interview, Dallas, Texas, Ma@h 2000.
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A think, yes, a few times issues were brought uphwhe topic of
homosexuality@aid Lavonn R ANothing positive@*
James L., a gay sophomore, said:

Nobody talks about it. Nobody really mentions gayesbian issues.
Well, there was this article in the school papet,dven after | reread it
| didnt get the point of the article. Something abowt prople getting
more visible in society. But | havérad any teachers talk about it,
except that my history teacher has a sign up fojeet 10. It doesh
sound encouraging: the sign says something abaudmeliest@
students. 4n notlonely. | just dort know anything about it. | dan
know any teachers who are gay.

I would want people to feel comfortable talking abi, because, since
people dor bring it up, people daehntalk about it, they think # just
something strange, something weird. If you caneritgo its not like
that, so is seen as something you can talk about openlywbald
change a lot®®

Lauren M. made a similar observatiofits not even in the curriculum.=t
like were not even supposed to know aboutithats so gayis the only thing we
ever hear about @She returned to the topic at the end of our urter when we
asked her what recommendations she would mé&Ray educatior@he offered.
At=ss not even in the curriculum. Anything that woldtlpeople know. Hate crimes
education. Let people know whkatreally going on. That would be really

helpful @°

%9Human Rights Watch interview, Austin, Texas, Ma2&h 2000.
%*Human Rights Watch interview, Los Angeles, Califardanuary 19, 2000.
%%Human Rights Watch interview, Austin, Texas, Mat&h 2000.
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In 1990, the Association for Supervision and @uitm Development
adopted a resolution calling on its membersAtevelop policies, curriculum
materials, and teaching strategies that do notidistate on the basis of sexual
orientation@’ Hilda F. Besner, a clinical psychologist, and @itee F. Spungin,
an education specialist, note:

Schools are natural forums for presenting infororatb students, and
homosexuality should be included in the curriculu@ther subjects that
affect minority groups are covered, so it seemigighat the subject of
homosexuality be addressed. In addition to thealusurriculum,
schools throughout the nation are used as forumse#xhing about
alcohol and drug abuse, race relations, child gkaigemobile safety,
voting, gun safety, sex equity, AIDS, world hungand many other
special interest topics. It is the rare scho@anmunity that addresses
the needs of gay and lesbian studéfts.

Most of the students with whom we spoke agreed witiese
recommendationsA=d like to see in the majority of schools some servr class
having a focus on GLBT yout@gaid Tyrone V., seventeeA.think it should be in
every schoold@® Drew L., a Dallas freshman, urged teachesstart in elementary
school@with videotapes designed for the appropriate graifter thinking a few
minutes, however, he remarke®ilot a videotape, then thelyhave to send out a
letter, because then the parents would take tiasrdut of the class. #thave to be
something without getting permission. Somethinthwio liability for teachers.

%7Association for Supervision and Curriculum Devel@min(ASCD), Resolution on
Student Sexual Orientation (Alexandria, Virginis8®@D, 1990), www.ascd.org/aboutascd/
position.html (accessed on March 21, 2001).

%%ilda F. Besner and Charlotte J. Spungi®ay and Lesbian Students:
Understanding Their NeedgVashington, D.C.: Taylor & Francis, 1995), p. 99.

%%Human Rights Watch interview, Long Beach, Califarrlanuary 19, 2000.
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Maybe they could have the parents sign a conttattteabeginning of the year
saying that the teachers can show educational sid€o

Nevertheless, most of the teachers we interviewetdat feel that they could
bring up lesbian, gay, bisexual, and transgenderess in class.AVy principal
would faint@said a teacher in West Texas said when we asked hiOthers
expressed uncertainty about how to go about intioduesbian, gay, bisexual and
transgender issues into their classroom discussions

%"%uman Rights Watch interview, Dallas, Texas, Ma@h 2000.
3"Human Rights Watch interview, Lubbock, Texas, Ma26h 2000.
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Leshian, gay, bisexual, and transgender issuagadity be incorporated into
existing school programs that address discriminatavil rights, and minority
groups:'?

In addition, these issues can be raised in mogtsistrurrently taughtin U.S.
public schools. For example, classes on the se&emathematics, literature, the
arts, and other disciplines can note the contrilmstiof lesbian, gay, bisexual, and
transgender individuals. Social studies classasredude discussions of related
current and historical issues.

Some teachers shared the strategies they uddxting up gay and lesbian
issues in clas@a Georgia teacher told u#l-m a literature teacher, so there are
many natural ways to do it. Each day | start oith & five-minute news article. |
bring it in so | can control the topic. For instantodays was on gender issues in
sports, on Title IX noncompliance in the State eb@jia. So there were gay and
lesbian issues in the news. If we read somethjragdmy or lesbian authod kell
them even if thers the remotest connection to the b@R. The Gay, Lesbian, and
Straight Education Network and teacher educaticecigfists offer additional
curriculum suggestior€?

372Amnesty International USA; the Gay, Lesbian, andight Education Network; and
the Human Rights Resource Center at the Univeo$ityinnesota have developed a series
of classroom exercises that address lesbian, gaxual, and transgender issues as human
rights issues SeeDavid M. Donahuel.esbian, Gay, Bisexual, and Transgender Rights: A
Human Rights PerspectividMinneapolis, Minnesota: Human Rights Resourcet€en
University of Minnesota, 2000).

3”*Human Rights Watch interview, Atlanta, Georgia, &mber 14, 1999.

37see, for exampl®esner and Spungin, pp. 107-109; Virginia CaspéiSteven B.
Schultz,Gay Parents/Straight Schools: Building Communicadad Trus{New York and
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Classroom discussions of lesbian, gay, bisexudltransgender issues should
not be confined to health education. Notiihe danger of medicalizatiaq@,
education researcher Arthur Lipkin cautioA&/e run the risk of having [students]
think that homosexuality is inevitably linked willeviance and illness. Even if the
teacher is gay-friendly and the curriculum is aateirplacing the matter under the
subject heading ohealthror xlisease preventicuarries its own messa@®-

Integrating these issues into the curriculum isefieral to youth who are
struggling with issues of sexual orientation anddgr identity in much the same
way that access to accurate health informatiorCisssroom acknowledgment of
these issues reduces the sense of isolation facgduth who are lesbian, gay,
bisexual, or transgender or who are questioninig gsual orientation or gender
identity.

London: Teachers College Press, 1999), pp. 15%w@bur Lipkin, Athe Case for a Gay and
Lesbian Curriculun@rhe High School Journakol. 77 (1993-94), p. 95; Dan Woog,
Schools Out: The Impact of Gay and Lesbian Issues on isaESchoolgLos Angeles and
New York: Alyson Books, 1995), pp. 333-60.

373 ipkin, AGay and Lesbian Curriculu@. 101.
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Adding these issues to the curriculum has the piatdn benefit all students
by increasing their awareness and tolerance o&tivb® are different from them.
A straight high school senior is quoted by Lipki saying,AThe more we talk
about homosexuality in class, the more comfortallm with the idea, with gay
people, with my own sexuality, and with my own midentity @*°

Despite these potential benefits, school distpctdably do not have to be
warned to proceed with caution in incorporatingsthéssues into the school
curriculum. Cautions Lipkindt would be a mistake first te@quire all teachers to
teach this subject, especially without proper frajrd’’

Itis clear, however, that lesbian, gay, bisexaat] transgender issues have a
place in the general school curriculum, both beeatley are appropriately
addressed within academic subjects currently taagtitbecause their inclusion
furthers the educational mission, as articulateth& Universal Declaration of
Human Rights, of promotinghe full development of the human persondityd
Ahe strengthening of respect for human rights anddmental freedorm@/®

A know school is not meant to be thera@ypd R=s mother said ABut they
should be building good citizensh@?

Libraries

At=s like gay people denexist@.eslie H. said of her Dallas-area schsol
library.3° Given the resistance of most schools even tdangpiesbian, gay,
bisexual, and transgender issues in the classriadmnot surprising that most
students told us that their school libraries hadde no resources on these issues.

379bid., p. 98.

3"bid., p. 105.

3"®Jniversal Decalaration of Human Rights, art. 26@)A. Res. 217A (lIl), U.N.
Doc. A/810, p. 71 (1948).

3"Human Rights Watch telephone interview, Februad®0.

%%uman Rights Watch interview, Dallas, Texas, Ma@h 2000.
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ANe really needed more resour@jlliam H. commentedAl' here were two
books on queer issues in the school library. d ttam under the guise of doing a
paper on homophobia. The paper basically gave enmipsion to read about
homosexuality. By the end of one of the booksakwawling, a big mess. |
thou@%?t to myselfxVhy am | crying2 Then | realized that the book was about
me

Arou cantfind any information at scho@ffered Manny V., a 1999 graduate
of a San Bernandino Valley high school in Los AegeCounty®® And Philip G.
said that in his Los Angeles schoAlging gay there was never seen as positive.
You would never find materials in the library, nodis, no teachers who were out.
There was no insinuation at all of a gay @&

In schools where books and other materials ondeslgay, bisexual, and
transgender issues are available, they are ofeza tinly because of the efforts of
supportive teachers. Matt P. told BBhere were one or two books in the English
room, not in the library. It wasrpart of the library. | think the English teached
rescued them from somewhere. Two books. One abguy who drowned, the
other about a kid whose brother has AIDS. . . osBhwere the resources. | know,
because | was searchi@}® Similarly, a Georgia teacher sail bring in books
from home. When | get caught someday, | will bedi But this job istenough
to worry aboui@”

Some students will never be comfortable using ool library as a source
of information about issues related to sexual daition or gender identityA think
it really hard to go to the library and get a boolgay life@aid Paul MAY ou

%!Human Rights Watch interview, San Francisco, Cailitn January 27, 2000.
%2Human Rights Watch interview, Los Angeles, CalifarOctober 18, 1999.
%*uman Rights Watch interview, Los Angeles, CalifarOctober 20, 1999.
%9Human Rights Watch interview, Salem, Massachudietis, 23, 2000.
%%uman Rights Watch interview, Atlanta, Georgia, &mber 14, 1999.
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be scared to go up to the counter to check itd®itA&¥ ou cannot go to the library
to check out book&he Georgia teacher statellts too dangerous. People can see
you, somebody has to check out the book to yowlpexan see your name on the
card and tell yowe checked the book o@’

The Internet allays some of these fears, althduygesents different concerns.
Adaving the information available on line helps g@®aul M. noted.

A agree@bteve D. saidA wouldnt have come out as early to my parents if |
hadnt been able to get information on li@®

%%Human Rights Watch interview, Bergen County, Nevsdg October 31, 1999
(group discussion).

%"Human Rights Watch interview, Atlanta, Georgia, &mber 14, 1999.

%%uman Rights Watch interview, Bergen County, Nevsdg October 31, 1999
(group discussion).
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Af youxe under eighteensthard to meet peopl@Ron P. said AJnless you
have the Internet, thensiteasy. The Internet is helpful, bus #lso harmful. . . . It
starts controlling your life when yae a gay teen, because thatll you have. You
can lie so easily. You can become anything youtwanlot of older men have
taken advantage of teenagers. Some kidstavése to that@”®

Itis in part for this reason that many school#rietsstudentsinternet access.
It is also common, for example, to prevent youtbmnfr having access to
pornographic websites. And the Childseimternet Protection Act, signed into law
on December 21, 2000, requires public elementadysmtondary schools and
public libraries to block childres access tAnappropriate matt@ndAnaterials
harmful to minorgas a condition of federal funding programs intehideincrease
studentsaccess to the Intern&f.

But many schools that restrict studefitdéernet access block them from any
site that discusses lesbian, gay, bisexual, andgender issues: For example,
Sabrina L. reported that her school and most otimeher school district used
filtering software that prevents students from hgwaccess to material posted by
gay rights group®

For those students who are willing to use librasources, schools can make
access to such information easier for youth by emguhat library holdings are
catalogued and shelved so that students can fmd ¥ith a minimum of difficulty.

For example, cataloguing systems should use cqaeary subject headings such
asAesbhiar@ndAjay@ather than relying exclusively on outdated tewtogy such

%%Human Rights Watch interview, Lubbock, Texas, Ma2dh 2000.

39%seechildrens Internet Protection Act, H.R. 5666, 106th Cofid.sess!: 1732,
1711 (2000)incorporated by reference int@onsolidated Appropriations Act, 2001, Pub. L.
No. 106-554, 1(a), 114 Stat. 2763 (2000).

395eelohn SpearHow Filtering Software Impacts Our Scho@s,Gay and Lesbian
Alliance Against DefamatiorAccess Denied, Version 2.0: The Continuing Thregtidst
Internet Access and Privacy and Its Impact on th&bian, Gay, Bisexual and Transgender
CommunityNew York: GLAAD, December 1999), pp. 16-19.

39Human Rights Watch interview, Orange County, Catifa, October 21, 1999.
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asfomosexuamr Axomophile@Books on lesbian, gay, bisexual, and transgender
issues should be kept in the same manner as obhdings, preferably on open

shelves, rather than being kept in the librasiarifice and made available only on
request.
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Outside Youth Groups

Another way that schools can help lesbian, gayxoial, and transgender
students is by making information available to thedmout outside youth groups.
ANhen | went there, | could feel s&fa lot less tensio@aid Manny V.AStudents
couldnt handle this stuff on their own. dtbigger than they a@”

A feel much more comfortable hereslpretty tight; is really cool@said
Leigh S. Ats really tight to be around people who darare if yoxe gay.
Nobodys going to pass judgment on you. Once you stepfoilte car and into
school, its a different world@*

%9*Human Rights Watch interview, Los Angeles Counsljf6rnia, October 21, 1999.
39“Human Rights Watch interview, Austin, Texas, Mat&h 2000.
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XI. LEGAL STANDARDS

International law establishes that every persariyding youth, has the right
to protection from physical and mental violenceg tfight to freedom from
discrimination, the right to an education, andriéts to freedom of expression,
association, and peaceful assembly.

The Right to Protection from Physical and Mental VVolence

Article 24 of the International Covenant on CivibdaPolitical Rights (ICCPR)
guarantees the right of the chitt such measures of protection as are required by
his status as a min@.The United States did not take any reservatioasticle 24
when it ratified the ICCPR in 1992. In additionpth the ICCPR and the
Convention against Torture and Other Cruel, Inhuoradegrading Treatment or
Punishment, which the United States ratified in4,98ohibit cruel, inhuman, or
degrading treatmenit®

39nternational Covenant on Civil and Political Riglft CCPR), arts. 24, Bpened
for signatureDecember 19, 1966, 999 U.N.T.S. 171 (enteredforme March 23, 1976);
Convention against Torture and Other Cruel, InhuroanDegrading Treatment or
Punishment, art. 1&doptedDecember 10, 1984, 1465 U.N.T.S. 85 (entereddnte June
26, 1987). The United States did enter a resenvad article 7 of the ICCPR, noting:
That the United States considers itself bound ktycler 7 to the extent that
Aruel, inhuman or degrading treatment or punish@e®ans the cruel and
unusual treatment or punishment prohibited by tlifen,FEighth, and/or
Fourteenth Amendments to the Constitution of théddnStates.
AJ.S. Reservations, Declarations, and Understandinggnational Covenant on Civil and
Political Rights@Congressional Recordpl. 138 (daily edition, April 2, 1992), p. S4781-
01.
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To determine the scope of these provisions withnme¢p children under the
age of eighteen, they should be read togetherthdtiConvention on the Rights of
the Child, a treaty which the United States hasesigbut not yet ratified.
Reflecting almost universal consensus on childreoman rights, the convention
recognizes that children are entitled to speciegd ead assistance and that the best
interests of the child must be a primary considenain all actions concerning
children. Under article 19 of the convention, yotive the right to protection
from Aall forms of physical or mental violence, injuryaiyuse, neglect or negligent
treatment, maltreatment or exploitation includiegugal abuse, while in the care of
parent(s), legal guardian(s) or any other persom lets the care of the chi@®

39%%Convention on the Rights of the Child, arts. 348pptedNovember 20, 1989,
G.A. Res. 44/25, U.N. Doc. A/IRES/44/25 (entered force September 2, 1990).
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Article 19 of the convention protects youth fronivate acts of violence and
harassment as well as from acts committed by stgémts. For example, the
Committee on the Rights of the Child has reliedhas provision to call for state
action to address child abuse within the farfilfyBy its terms, the provision is not

%9’See Concluding Observations of the Committee oRitjtets of the Child: Japan,
paras. 19 and 40, Committee on the Rights of thddCHA8th sess., U.N. Doc.
CRC/C/15/Add.90 (June 5, 199&0oncluding Observations of the Committee on thbRig
of the Child: Costa Riggaras. 9 and 16, Committee on the Rights of thiElCAth sess.,
U.N. Doc. CRC/C/15/Add.11 (October 18, 199%)pncluding Observations of the
Committee on the Rights of the Child: Jordaaxas. 15 and 23, Committee on the Rights of
the Child, 6th sess., U.N. Doc. CRC/C/15/Add.21r{AR5, 1994). Established by the
Convention on the Rights of the Child, the committeceives and comments on reports by
states of the measures they have taken to comgiytiaé convention. Its comments and
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limited to domestic violence; the statebligation to protect extends/Aall forms@

of violence or neglect committed against a youtfileune youth is in the care of
another person. In fact, the commitseeoncluding observations on country reports
have addressed problems of violence or threat®tgnce by youth against other
youth in schools and other institutiofs.

Because the United States has signed but noechtlie convention, it is not
generally bound by the terms of the treaty. Asgaatory, however, it has the
obligation to refrain from actions which would dafethe treaty object and
purpose’®®

general recommendations provide authoritative guidaon the scope of the rights
established by the convention.

The Committee on the Elimination of Discriminat@gainst Women has interpreted a
similar provision of the Convention on the Elimiat of All Forms of Discrimination
against Women (CEDAWgdoptedDecember 18, 1979, 1249 U.N.T.S. 13 (entered into
force September 3, 1981), to extenddt kinds of violenc@against women, including
private violence. See General Recommendation No. 19, Violence ag&ifshen,
Committee on the Elimination of Discrimination aggti\Women,, 11th sess., U.N. Doc.
CEDAWY/C/1992/L.1/Add.15 (1992).

%9%see Rachel Hodgkin and Peter Newellmplementation Handbook for the
Convention on the Rights of the Chiiew York: UNICEF, 1998), p. 246.

39%SeeVienna Convention on the Law of Treaties, art.cticludedMay 23, 1969,
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1155 U.N.T.S. 331 (entered into force Jan. 27, 198®hough the United States has not
ratified the Vienna Convention on the Law of Treatiit regards this convention Ake
authoritative guide to current treaty law and grao@S. Exec. Doc. L., 92d Cong., 1st sess.
(1971), p. 1. The International Court of Justias recognized that the conventiamay in
many respects be considered as a codification istieg customary lav@ Fisheries
Jurisdiction Case (United Kingdom v. Icelant974 1.C.J. 3, 1&ee also Advisory Opinion
on Namibia, 1971 1.C.J. 16, 47. No international tribunal baplicitly found article 18 of
the Vienna Convention to be a declaration of exgstiustomary international law, however.
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The protection of children from violence, whethennitted by state agents
or at the hands of private individuals, is a kesnponent of the principal object and
purpose of the Convention on the Rights of the cChilArticle 3(2) of the
convention requires statesAmdertake to ensure the child such protection arel ¢
as is necessary for his or her well-being .@The preamble to the convention
invokesAhe dignity and worth of the human pers@eclares that youth should be
Aorought up in the spirit of the ideas proclaimedthie Charter of the United
Nations, and in particular in the spirit of peatignity, tolerance, freedom, equality
and solidarity@and emphasize&he need for extending particular care to the
child. &@”°

Protection from violence is also an essential campo in securing other
rights protected by the convention. As this regotuments, harassment and
violence against gay, lesbian, bisexual, or trandgeyouth is a violation of their
right to physical integrity. Additionally, the fegsment and violence may deprive
them of their right to an education on equal tewitis their peers. Such harassment
and violence may also have serious mental healtbezpuences and infringe upon
the right of youth to the enjoyment of the highaisainable standard of heafft.

The obligation to protect requires more than haldmgs against harassment,
assault, and child abuse on the books. When ywth been subjected to abuse
and other forms of violence, the convention requires state tdpromote [their]
physical and psychological recov@w a setting tha#fosters [their] health, peer-
respect, and dignit@”

“49%%n examination of the preamble is an appropriatamef identifying a treaty
object and purposeSee Advisory Opinion on Reservations to the Cororemin the
Prevention and Punishment of the Crime of Genod881 I.C.J. 15Austria v. Italy,4
Y.B. Eur. Conv. on H.R. 116, 138 (196The Effect of Reservations on the Entry into
Force of the American Convention on Human Righits( 74 and 75), Advisory Opinion
0C-2/82 of September 24, 198&ter-Am. Ct. H.R. (Ser.A) No. 2 (1982).

“0l5eeConvention on the Rights of the Child, arts. 24(13.

“Abid., art. 39.
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Human Rights Watch views the obligation to protexith from violence, as
delineated in article 19 of the Convention on tlighi of the Child, as one aspect
of the Aneasures of protection . . . required by pphstatus as a min@o which
youth are entitled under article 24 of the ICCPIRis view is consistent with the
Human Rights Committe® general comment on the scope of article 24, which
notes thattevery possible economic and social measure shauldhken . . . to
prevent [children] from being subjected to actsiofence and cruel and inhuman
treatmen®and calls forAneasures of protection . . . aimed at removing all
discrimination in any fieldd*

Under this interpretation of these provisions,dtetes obligation to protect
extends to private violence and harassment comdntifeone student against
another when school officials know or should reasdynknow of the risk of abuse.
As discussed below, youth have the right to recaiveducation. Their right to be
in school carries the reasonable expectation tiaicd authorities will take steps to
ensure their safef{}*

U.S. Constitutional Standards

The U.S. Constitution prohibits states from demgvianyAoerson of life,
liberty, or property, without due process of I@*. The U.S. Supreme Court has
held that this provision, known as the Due Pro€}asse, imposefo affirmative
obligation on the State to provide the general ipubith adequate protective
services@The court explained:

[N]othing in the language of the Due Process Clégsdf requires the
State to protect the life, liberty, and propertyitsf citizens against
invasion by private actors. The Clause is phrasea limitation on the

“0%General Comment 17, Rights of the Child (Art. D8ras. 3, 5, Human Rights
Committee, 35th sess., 1989.

“404This conclusion is strengthened by the fact thattiodS. students have not only the
right to attend school but also the duty to do Mmst U.S. states have compulsory
attendance laws that obligate students to attersdes until the age of sixte€3ee/Right to
Educatior@section, below.

40%.S. Constitution, Amendment XIV, 1. The Due Process Clause is part of the
Fourteenth Amendment, one of three constitutiomaradments enacted after the U.S. Civil
War in order to protect the rights of newly fregaves. The Fourteenth Amendment also
provides that no state shafleny to any person within its jurisdiction the dquratection of
the laws@lbid. For a discussion of this provision, knoasithe Equal Protection Clause,
seefRight to Nondiscrimination and Equal Protect@ection, below.
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States power to act, not as a guarantee of certain nainievels of
safety and security. . . . Its purpose was togutahe people from the
State, not to ensure that the State protected tfmmeach othet?®

“%%DeShaney v. Winnebago County Department of Samigt8s489 U.S. 189, 195-
96 (1989).
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The Court has recognized, however, that the stajeassume a duty to care
for an individual in limited circumstances. Foraexple, the state must provide
adequate medical care to incarcerated or detaersdps. Similarly, it must ensure
the Aeasonable safe@f involuntarily committed mental patierif¥.

However, it has been reluctant to extend the lidhitiecumstances in which
the state has a duty to protect individuals froivgte violence. In a 1989 cader
instance, the Court held that the state was négatield to protect a four-year-old
boy from violence at the hands of his father eyasugh state authorities had
received medical reports indicative of child abuseaddition, the caseworker who
visited the chilés home had observed that the child had head isjarid reported
her suspicions that the child was being physicatiiysed®

“’See Estelle v. Gambk29 U.S. 97, 103-4 (1976) (duty to provide adegjoadical
care to incarcerated prisonerRgvere v. Massachusetts General Hosp#é8 U.S. 239,
244 (1983) (duty to provide medical care to suspéattpolice custody who have been
injured during arrest)Youngberg v. Romed57 U.S. 307, 314-25 (1982) (finding a duty to
provide involuntarily committed mental patients lwiervices necessary to ensure their
Aeasonable safe@rom selves and others and suggesting an obligatiprovide them with
Aadequate food, shelter, clothing, and medical@are

“%%DeShaney489 U.S. at 192-93. The Cosropinion noteddn March 1984, Randy
DeShaney beat 4-year-old Joshua so severely thé&llhiato a life-threatening coma.
Emergency brain surgery revealed a series of héages caused by traumatic injuries to the
head inflicted over a long period of time. JosHiganot die, but he suffered brain damage
so severe that he is expected to spend the réss$ ife confined to an institution for the
profoundly retarde@Ibid., p. 193.
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A school is arguably a custodial setting, and ab stifalls within the narrow
limits of the constitutional duty to protect an ividual from harm. Most courts
have found, however, that school administratorsareonstitutionally obligated to
protect students from harm at the hands of othedesits’®® In Nabozny v.

4Most U.S. courts have rejected arguments that ctsmguschool laws or a schasl
in loco parentisstatus create a custodial relationship that iicserfit to trigger a duty to
protect.See D.R. v. Middle Bucks Area Vocational Techr8chbol 972 F.2d 1364, 1369-
73 (3d Cir. 1992) (en bancgert. denied,13 S. Ct. 1266 (1993)Doe v. Hillsboro
Independent School District,13 F.3d 1412, 1415 (5th Cir. 1997) (eighth-grgideraped
by school custodianBargi v. Kent City Board of EducationQ F.3d 907, 911 (6th Cir.
1995) (bus driver did not seek medical attentionstodent who collapsed due to heart
failure);J.O. v. Alton Community Unit School District BD9 F.2d 267, 272 (7th Cir. 1990)
(students alleged that they were sexually assablye@acher)Dorothy J. v. Little Rock
School District,7 F.3d 729, 732 (8th Cir. 1993) (mentally retardsddent sexually
assaulted by another mentally retarded studewhiodd shower)Maldonado v. Jose®75
F.2d 727, 731-33 (10th Cir. 1992krt. denied113 S. Ct. 1266 (1993Russell v. Fannin
County School District/84 F. Supp. 1576, 1582-83 (N.D. Gafjd without opinion981
F.2d 1263 (11th Cir. 19928.M.H. v. School Board of Chesapea®®3 F. Supp. 560, 569-
70 (E.D. Va. 1993) (eighth-grade girl sexually adtsal by classmate after she had reported
classmats threat to rape her) .
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Podlesnya case involving a Wisconsin student who was uslipand repeatedly
harassed and physically assaulted because he iz fggeral appellate court noted:

However untenable it may be to suggest that underFourteenth
Amendment a state can force a student to attentia@bwhen school
officials know that the student will be placediakrof bodily harm, our
court has concluded that local school administnatitave no affirmative
substantive due process duty to protect studéhts.

Despite the reluctance of the courts to expandsthies limited duty to provide
protection from private violence, the court obsdriveNaboznythat the argument is
not foreclosed to future litigants, noting:

“%Nabozny v. Podlesn®2 F.3d 446, 458-59 (7th Cir. 1996) (citidgD. v. Alton
Community Unit School District 1809 F.2d 267, 272-73 (7th Cir. 1990)). Afton
Communitythe Seventh Circuit concluded that school admiaists do not haveAspecial
relationshi@vith students. In the absence dspecial relationshi@a state actor has no
duty under U.S. law to protect a potential victim.



Legal Standards 195

There is evidence to suggest that Nabozny inforsoédol officials that
he was at risk, and that the officials took no @eifor years.
Moreover, in some cases schools arguably seregrgmotary custodians
of children, limiting parentsability to care for children, or children
ability to care for themselves. Many parents andlents rely on
schools to provide students with food, sheltegidlsée, guidance, and
medical care, in addition to an education, while gtudents are on
campus. In this case, it seems that Alton Higmdué#illed a police
function by providing &police liaisor@bfficer. Depending upon the
state law, a student may be compelled to attenaodchn a small town
the state law requirement may be tantamount t@ainement that the
student attend specific schools. The extent chaats control over a
student also might vary with the studentge; schools control
kindergarten students more than high school stsdemt may be,
therefore, that in some cases a school is in @diadtrelationship with
its student$’*

Even if a due process challenge is not forecloses protections it would
afford fall well below the protection that interiatal law affords to children under
article 24 of the ICCPR and article 19 of the Camign on the Rights of the Child.

In addition, students in the United States facmidable challenges in contending
that their schools have an affirmative constitugiatfuty to offer protection. They
are much more likely to succeed on other constitati bases, particularly the
denial of the equal protection of the laws. The®me Court observed in
DeShanethatAhe State may not, of course, selectively denyrii¢ective services
to certain disfavored minorities without violatitiee Equal Protection Claug®?

In Nabozny, the student ultimately prevailed indug against the school district on
this alternative constitutional groufitf.

Federal Legislation

Even if the Due Process Clause of the U.S. Cofistitwdoes not require
teachers and school administrators to protect stadeom violence, federal law
obligates school officials to address some formsaodssment and violence. To a

“INabozny,92 F.3d at 459 n.13. The court did not considese factors because the
student did not challenge or attempt to distingtiighcourss holding inAlton Community.

“DeShaney498 U.S. at 196 n.3.

“*5ee Nabozny@?2 F.3d at 455-58See alsoWhe Right to Nondiscrimination and
Equal Protection of the Law@yelow.
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large extent, however, federal law offers lesb@ay, bisexual, and transgender
students only limited remedies for the harassmetitvéolence many suffer at the
hands of other students.

Constitutional Limitations

The first limitation results from the United Statfesleral structure. Congress
powers are limited to specific areas; powers ngtressly granted by the
Constitution are reserved to the stdfésAs an application of this constitutional
principle, Congress does not have general authtoriiggulate crime or to legislate
in other areas that are traditionally regulatedstaye or local governmefit

445eel.S. Constitution, Amendment IX.

“I*See, e.g., Cohens v. Virgini U.S. (6 Wheat.) 264, 426 (1821) (Marshall,)C.J.
(concluding that Congreghas no general right to punish murder committetiwiany of
the State@
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Congress does have explicit authority to enforedriburteenth Amendment,
which guarantees that no state shall deprive arsppeof life, liberty, or property
without due process of law or deny any person thmleprotection of the laws®
When it acts under the remedial authority of tharfeenth Amendment, Congress
may legislate in areas that are within the stdtaditional sphere of influence, and
it may also regulate acts that are not in themseaineonstitutional. As interpreted
by the courts, however, the Fourteenth Amendmattibits only state action; it
does not reach private conddtt.

“I%section 5 of the Fourteenth Amendment gives Cosgi@swer to enforce, by
appropriate legislatio@he provisions of the amendment.

“In 1883, the Supreme Court overturned the CiviHRigAct of 1875, 18 Stat. 336,
which criminalized racially motivated interferenty one private actor of another
Aenjoyment of . . . inns, public conveyances on landater, theatres, and other places of
public amusemer@The Court held:

The wrongful act of an individual, unsupported by auch [state] authority, is

simply a private wrong or a crime of that indivi¢iuen invasion of the rights of

the injured party, it is true, whether they affbist person, his property, or his

reputation: but if not sanctioned in some way by 8tate, or not done under

State authority, his rights remain in full forcepdamay presumably be

vindicated by resort to the laws of the State &airess.

Civil Rights Casesl09 U.S. 3 (1883)See also United States v. Morris&29 U.S. 598,
624 (2000) (noting théenduring vitalityaf theCivil Rights Casés But see United States
v. Guest383 U.S. 745, 774 (1966) (Brennan, J., concuiinrgart and dissenting in part)
(expressing the view th&tivil Rights Casesvere wrongly decided and that the Fourteenth
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Amendment permits Congress to prohibit actionsdyage individuals).
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To avoid the constitutional problems presented wndhe Fourteenth
Amendment by attempts to regulate private actiamgfess has often enacted civil
rights laws under its authority to regulate intetstcommercé&® The courts now
generally uphold legislation regulating any acyivihat uses the channels of
interstate commerce or has a substantial effecbommerce across state lines. As
part of the Civil Rights Act of 1964, for examplépngress prohibited racial
discrimination in public accommodations after cowlihg that such discrimination
by hotels and restaurants had an adverse impautasstate commercg? Federal
law also provides protection against private disaration based on race, sex,
religion, national origin, age, and disability imployment*?°

In recent years, however, the Supreme Court haglatricter limits on
Congressuse of the Commerce Clause to make laws affectomgommercial
activity. In May 2000, the Court struck down aision of the Violence Against
Women Act of 1994 that allowed victims of gendertivated crimes of violence to
bring federal civil lawsuits against their attaci&r

Congress has also passed civil rights legislatratenits spending powé?

By placing conditions on state agenciasceptance of federal funds, such laws
attempt to ensure that taxpayaroney is not spent in a discriminatory manner.
For example, the Civil Rights Act of 1964 includadrovision banning racial

“®The Commerce Clause gives Congress the péf@mregulate Commerce with
foreign Nations, and among the several States, vaititl the Indian Tribeg® U.S.
Constitution, art. I} 8, cl. 3.

“%SeeCivil Rights Act of 1964, Title Il, Pub. L. No. 8852, 78 Stat. 241 (codified as
amended at 42 U.S.C. 2000a-1 to 2000a-6 (2001)teart of Atlanta Motel, Inc., v.
United States379 U.S. 241 (1964) (upholding Title Il under tBemmerce Clause);
Katzenbach v. McClun@®79 U.S. 294 (1964) (same).

4205ee42 U.S.C! 2000e-2 (2001) (prohibiting employment discrimioatbased on
race, religion, sex, or national origin); 29 U.S.®23(a) (2001) (age); 42 U.S.C12112
(2001) (disability).

“2lSee Morrisor§29 U.S. at 601 (invalidating 42 U.S!C13981 (2000)). The courts
have upheld the Violence Against Women=#d&tderal criminal remedy to punish domestic
violence occurring during interstate trava#el8 U.S.C' 2261(a)(1) (2001), reasoning that
the provision permissibly regulates the usécbhinnel€df interstate commerce, in this case
Ahe interstate transportation routes through whiisons and goods mo@Jnited States
v. Lankford,196 F.3d 563, 571-72 (5th Cir. 1999) (citing otfederal appellate cases
upholding 18 U.S.C. 2261(a)(1) under the Commerce Clause).

“22T'he spending power is found in article |, sectipnf@he U.S. Constitution, which
provides:Arhe Congress shall have Power to lay and college§;aDuties, Imposts and
Excisesto pay the Debts and provide for the common Defandegeneral Welfare of the
United States . @emphasis added).
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discriminationAn any program or activity receiving Federal finmhassistancé*

Under a provision enacted as Title IX of the Edioeca Amendments of 1972,

schools that receive federal funds are prohibitechfdiscriminating on the basis of
424

sex.

“2%Civil Rights Act of 1964, Title VI! 601, Pub. L. No. 88-352, 78 Stat. 241 (codified
as amended at 42 U.S.C. 2000d to 2000d-4a (2001)).

“2“SeeEducation Amendments of 1972, Pub. L. No. 92-Fi#e 1X, 86 Stat. 374
(codified as amended at 20 U.S'C1681(a) (2000)).



Legal Standards 201

As with the Commerce Clause, the Spending Clagises Congress
considerable latitude to regulate state and evieatpractivity. Often, in fact, the
spending power allows Congress to achieve indirgdtht it would be unable to do
by direct regulation. The courts have held thaig?essional authority to spend for
the Ayeneral welfar@nables it to legislate over matters that areantitorized by
any of its other powers, and Congress may attactitions to its funding even if
the effect of the conditions is to regulate statprivate conduct?®

42Since 1935, the Supreme Court has interpretedleading Clause to empower
Congres#to authorize expenditure of public moneys for puplirposeg® power whictis
not limited by the direct grants of legislative pvfound in the Constitutio@Jnited States
v. Butler,297 U.S. 1, 66 (1936See, for example, South Dakota v. D8&3 U.S. 203, 207
(1987) (noting thafobjectives not thought to be within Article fenumerated legislative
fields=. . . may nevertheless be attained through usthedfspending power and the
conditional grant of federal fun@ See generallbert J. RosenthafConditional Federal
Spending and the Constituti@Gtanford Law Reviewol. 39 (1987), p. 1103; Lynn A.
Baker,AConditional Federal Spending Afteopez@olumbia Law Reviewpl. 95 (1995),

p. 1911.

Congressional power under the Spending Clause isntisnited because legislation
enacted under the Spending Clause may not infrorgendividual liberties or other
constitutional rights. In 1984, for example, thgp&me Court invalidated legislation that
prohibited editorializing by public radio statiotisat received federal funding from the
Corporation for Public Broadcastin§ee Federal Communications Commission v. League
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Congressional Inaction

of Women Votergl68 U.S. 364 (1984). In addition, the SupremerCloas suggested that
Congress may not use its spending power in suchyatimat federakpressure turns into
compulsior@dr to impose conditions that akenrelated to the federal interest in particular
national projects or progran@Dole, 483 U.S. at 211, 207.



Legal Standards 203

Even to the extent it is permitted to do so unberGonstitution, Congress has
not yet enacted measures to provide protection frimtence and discrimination
based on sexual orientation. In June 2000, thatSgmassed a bill that would
expand federal hate crimes legislation to incluitaes based on real or perceived
sexual orientation, gender, and disability; the s#odid not act on the proposed
legislation?®® On September 10, 1996, the Senate narrowly defeae proposed
Employment Non-Discrimination Act, which would hapmhibited employment
based discrimination based on sexual orientatiSimilar measures to prohibit
employment discrimination on the basis of sexuardation were introduced in
both houses of Congress in 1997 and 1999 but meaee it to a voté2’ Congress
has not considered any measures that would expeedsind protection to students
who are harassed or discriminated against on this batheir sexual orientation.

Limited Protection Under Title IX

Despite the lack of explicit protection from dignimation based on sexual
orientation, students who are the victims of haresg and discrimination based on
sexual orientation or gender identity have soméggtmn under Title 1X of the
Education Amendments of 1972, which prohibits segritmination in federally
funded educational prograrffs.

426SeeHate Crimes Prevention Act of 1999, S. 622 ISth@ong., 1st Sess. (1999).
Currently, federal law permits federal prosecutidra hate crime only if the crime was
motivated by bias based on race, religion, natiamain, or color and the perpetrator
intended to prevent the victim from exercising dei@lly protected right. Federal law also
covers a broader range of hate crimes, includiegdmotivated by actual or perceived
sexual orientation or gender, that are committeéederal propertySeel8 U.S.C! 245;
Violent Crimes Control and Law Enforcement Act 894, 280003(a), Pub. L. No. 103-
322, 108 Stat. 2096 (codified at 28 U.S.®94 note (2001)).

To satisfy the constitutional concerns outlinedweohe hate crimes bill approved by
the Senate would only apply to crimes in which pleepetrator or the victim traveled in
interstate commerce, used tHacilities@of interstate commerce, or engaged in activity
affecting interstate commerc&eeS. 622 IS, sec. 4,245(c)(1).

42'SeeEmployment Non-Discrimination Act of 1999, H.R.553 106th Cong., 1st
Sess. (1999) (bill introduced by Rep. Christopheay8); S. 1276, 106th Cong., 1st Sess.
(1999) (parallel bill introduced by Sen. James Mffatds); Employment Non-
Discrimination Act of 1997, H.R. 1858, 105th Corist Sess. (1997) (introduced by Rep.
Shays); S. 869, 105th Cong., 1st Sess. (1997)l(gabd! introduced by Sen. Jeffords).

*?!SeeEducation Amendments of 1972, Pub. L. No. 92-3i#e IX, 86 Stat. 374
(codified as amended at 20 U.S!C1681(a) (2000)). The Office for Civil Rightpolicy
guidance on Title I1X statesThexducational program or activityf a school includes all of
the schocs operations. This means that Title IX proteatslshts in connection with all of
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the academic, educational, extra-curricular, athleind other programs of the school,
whether they take place in the facilities of thieas, on a school bus, at a class or training
program sponsored by the school at another locadioalsewheré®U.S. Department of
Education, Office for Civil Rights¥Sexual Harassment Guidance: Harassment of Students

by School Employees, Other Students, or Third @s@rederal Registeryol. 62 (March
13, 1997), p. 12034, 12038.
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The federal courts have found that Title IX protslsiexual harassment when
the harassment creates a hostile environmenueseis as guid pro quosuch as a
request for sexual relations in exchange for agf&dTitle IX protects both male
and female students from sexual harassment, antatsssed student and the
perpetrator may be of the same $8x.In a 1999 decision, the Supreme Court
confirmed that school districts may be liable undéte 1X if they act with
deliberate indifference to instances of studenstdlent sexual harassméfit.

The chief limitation of Title IX for lesbian, gapisexual, and transgender
students is that the statute only protects aghmstssment that is based on sex.
The U.S. Department of EducatisrOffice for Civil Rights advises, for example,
thatAeckling comments made to students because ofsénaiial orientation, such
asxay students are not welcome hedlegs not constitute sexual harassment under
Title IX. @2

Nevertheless, harassment based upon sexual oiveritbdften sexualized in
nature, as the following examples illustrate:

“29n doing so, the courts drew on employment disaration cases under Title VIl of
the Civil Rights Act of 1964, Pub. L. No. 88-353 3tat. 241 (codified as amended at 42
U.S.C." 2000e to 2000e-17 (2001)). These cases haveun®tAVithout question,
when a supervisor sexually harasses a subordiraube of the subordinatesex, that
supervisordiscriminate[s}on the basis of se@Meritor Savings Bank FSB v. VinsatY,7
U.S. 57, 64 (1986)See, for example, Franklin v. Gwinnett County Rudthools503 U.S.
60, 75 (1992)ANe believe the same rule should apply when a teaelxeially harasses and
abuses a stude@.

“3%n the context of employment discrimination, thep&me Court has found that
workplace harassment can violate Title¥ Pprohibition againgiliscrimination . . . because
of . . . se@when the harasser and the harassed employee tre sdime sexOncale v.
Sundowner Offshore Services, 823 U.S. 75, 80 (1998). At least two federal atpe
courts have considered Title IX claims in whichalieged harasser and the harassed student
were of the same sex6ee Kinman v. Omaha Public School Distr@zt,F.3d 463 (8th Cir.
1996) (finding that sexual harassment between mesrdfehe same gender is actionable
under Title IX);Seamons v. Sno®4 F.3d 1226 (10th Cir. 1996) (dismissing suibtmer
grounds).

“3!5ee Davis v. Monroe County Board of Educati# U.S. 629 (1999).

432.S. Department of Education, Office for Civil Rigland National Association of
Attorneys GeneralProtecting Students from Harassment and Hate Civiashington,
D.C.: U.S. Department of Education and Bias Crilraesk Force of the National Association
of Attorneys General, 1999), p. 18.
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C Agay male student was subjected to years of vérdoassment and physical
assaults that included a mock rape at the handmlef classmate's:

C Leslie H. told us that her classmates wolgichb my breast are@*

C  Gabriel D. reported that his harassers would msaiual act§®

“3*5ee Nabozny v. Podles®p F.3d 446, 451-52 (7th Cir. 1996).
““Human Rights Watch interview, Dallas, Texas, Ma@h 2000.
“**Human Rights Watch interview, San Francisco, Cailitn January 28, 2000.
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C Ayoung lesbian may be subjected #eampaign of sexually explicit graff@
by other girls®®
When harassment takes the form of mock rapeseathof rape, sexual advances,
or lewd sexual comments, it constitutes sexualdsanant for Title IX purposes
even though the harassment is directed at lesh#n bisexual, and transgender
students because of their sexual orientatton.
But even sexualized harassment may not be enosiglusirated by a March
2001 employment discrimination case that undersctohe need for explicit

protections against discrimination based on seswiahtation. In that case, a gay

43%U.S. Department of Education, Office for Civil RighASexual Harassment
Guidance: Harassment of Students by School Empéog@ther Students, or Third Part@s,
Federal Registeryol. 62 (March 13, 1997), p. 12039.

“3'Similarly, school districts often treat lesbiany daisexual, and transgender students
differently in ways that may constitute discrimioatbased on sex. Mabozny v. Podlesny,
for example, the court found that a Wisconsin sthihd not address a gay student
complaints of harassment with the same diligenatitivould have if the student had been
female. Seed2 F.3d 446, 455 (7th Cir. 19963ee generallyRight to Equal Protection and
Nondiscriminatioi@section, below.
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employee demonstrated that he was subjecte®d franoply of markedly crude,
demeaning, and sexually oriented activit@or examplefgcoworkers would insert
their fingers into his anus through his clothinglghis crotch, and caress his face
and touch his bodgike they would do to a womarn@Nevertheless, the federal
appellate court dismissed his claim under Title &flthe Civil Rights Act of 1964,
finding that the employeadid nothing to show . . . that the harassment veaeth
on his gende@® As with Title IX, Title VII protects against dimination based
on sex but does not prohibit discrimination basedexual orientation.

In addition, under Title IX, even if the studentsdsishes that the harassment
she suffered was based on sex, she must shovhéhbatassment interferes with
her access to an educatiih. The Office for Civil Rights notes:

“3*Rene v. MGM Grand Hotel, In@43 F.3d 1206 (9th Cir. 2001).

“*Under the Office for Civil Rights guidelines, the sexual harassment must be
Asufficiently severe, persistent or pervasive tatlianstuders ability to participate in or
benefit from an educational program or activityacreate a hostile or abusive educational
environment@ Office for Civil Rights,/Sexual Harassment Guidan@p, 10238. This
standard should not be taken to require studerghdw physical or mental injury before
they may invoke Title IX6 protections. In the related context of employtrdéstrimination,
the Supreme Court has noted that the stétakes a middle path between making actionable
any conduct that is merely offensive and requitimgconduct to cause a tangible physical
injury. . . . Title VIl comes into play before thaarassing conduct leads to a nervous
breakdown@Harris v. Forklift Systems, Inc510 U.S. 17, 21-22 (1993). The Office for
Civil Rightss guidelines emphasize that the severity of theaimievaluated from both an
objective perspective and the perspective of theestt targeted for harassment. Office for
Civil Rights, ASexual Harassment Guidan@g, 12041.
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[A] students grades may go down or the student may be forred t
withdraw from school because of the harassing heha# student may
also suffer physical injuries and mental or emdlatistress.

However, a hostile environment may exist evereifetis no tangible
injury to the student. For example, a student hzaae been able to keep
up his or her grades and continue to attend sadem though it was
more difficult for him or her to do so because bé tharassing

behavior**°

A decision by the student or her parents to chawfols can also support a
finding that a hostile environment exiéf5.

Finally, the student must show that the school agtnators knew of and were
deliberately indifferent to the abuse.

Title 1X requires the federal agencies that adn@migunding to provide
administrative remedies for violations of the statincluding, in the most extreme
cases, loss of funding. Students also have thieropft bringing private actions
against the school distritt

In January 1997, a gay high school student in FEewyide, Arkansas, filed an
administrative complaint under Title 1X with the&J.Department of Educatign
Office for Civil Rights, the first case of antigémarassment handled under the
departmen$ administrative procedures. The student allegedte was harassed
by several students throughout the previous twasydgeginning when he was in
the eighth grade. The harassment escalated iggdgathviolence. One attack by

#4%ffice for Civil Rights,/Sexual Harassment Guidan@e, 12041.

“4I5ee Doe v. University of 1llinoig38 F.3d 653, 655 (7th Cir. 1998)pna R.-S. V.
McCaffrey,143 F.3d 473, 475 (9th Cir. 1998).

442See Cannon v. University of Chicadd1 U.S. 677 (1979) (finding that Title IX is
enforceable through an implied private right of@cy; Franklin v. Gwinnett County Public
Schools 503 U.S. 60 (1992) (private actions under Titlenhdy seek money damages in
addition to injunctive relief)Gebser v. Lago Vista Independent School Distsi2g U.S.
274 (1998)Davis v. Monroe County Board of Educati&26 U.S. 629 (1999).
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required to change its policies to provide expligibtection against sexual
harassment directed at gay and lesbhian studeais, its teachers, staff, and

students, and file compliance reports with the @fff Civil Rights’*

State and Local Protection from Harassment
Only Massachusetts, Vermont, and Wisconsin expresehibit harassment
against gay and leshian studefifsin addition, California and Connecticut prohibit

discrimination in public schools on the basis ofus# orientatior:*®

#43*5eeCommitment to ResolvEayetteville Public School§CR Case No. 06971182
(June 8, 1998); Letter from Taylor D. August, dicecDallas Office, Office for Civil Rights,
to David S. Buckel, staff attorney, Lambda Legafddse and Education Fund, June 17,
1998.

“4iSeel 6 Vt. Stat. Ann’. 565 (2000); Mass. Regs. Code tit. 6026.07 (2000); Wis.
Admin. Code Pl 9.02(9) (2000).

“4*SeeCal. Educ. Codé 220 (2000); Conn. Gen. Stat.10-15c¢ (1999). The
California measure does not explicitly list sexaaientation as a prohibited basis of
discrimination, instead providing th4h]o person shall be subjected to discrimination on
the basis of sex, ethnic group identification, ragional origin, religion, color, mental or
physical disabilitypr any basis that is containing in the prohibitiohhate crimeset forth
in subdivision (a) of Section 422.6 of the Penall€o. . @Cal. Educ. Code 220 (2000)
(emphasis added). Hate crimes based on sexuatatign are prohibited by the California
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Forty-four U.S. states provide for enhanced critrpeaalties for hate crimes;
twenty-five states and the District of Columbiaidefhate crimes to include crimes
against a person on the basis of his or her setimtation, according to the
National Gay and Lesbian Task Fofé®. In 2000, after blocking hate crimes
legislation for more than a decade, the New Yo#t&SEenate passed a hate crimes
bill that includes sexual orientation; the measwent into effect in October
2000

Missouris hate crimes law, signed on July 1, 1999, includesual
orientation, gender, and disability, defining sdxwaientation to include
transgender individuals. California and Vermorg #re only other states that
explicitly define crimes motivated by hatred againansgender persons as hate

Penal Code SeeCal. Penal Code 422.6 (2000).

“4®seeNational Gay and Lesbian Task Forédate Crimes Maj@anuary 2001,
www.ngltf.org/issues (accessed on February 7, 2001)

“4’SeeN.Y. Penal Law 485.05. The State Assembly had passed a hateschiithe
every year since 1989, always including gays asbidms in the list of protected groups.
SeeRichard Pérez-PeiBtate Senate to Pass Bill on Hate Crighew York Timeslune 7,
2000, p. B1attacking Hate Crimeg@New York TimesJune 9, 2000, p. A30 (editorial).
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crimes. In addition, the bias crimes statutesMamnesota and the District of

Columbia may be interpreted to cover crimes motidalty a persea gender

identity *4®

“4®The Missouri statute defindsexual orientatio@sAnale or female heterosexuality,
homosexuality or bisexuality by inclination, praetiidentity or expressioaor having a self-
image or identity not traditionally associated withes gender@Mo. Rev. Stat. 557.035
(1999) (emphasis added). Califorsihias crimes law defines gendeshe victims actual
sex or the defendaatperception of the victimsex, and includes the defendaperception
of the victims identity, appearance, or behavior, whether othaitidentity, appearance, or
behavior is different from that traditionally as&ded with the victins sex at birtf@Cal.
Penal Codé 422.76 (2001). The Vermont statute covenduct [that] is maliciously
motivated by the victirs actual or perceived . . . sexual orientationesrdgr identity@13
Vt. Stat. Ann.' 1455 (2000).

Minnesota defines dias offens@sAconduct that would not constitute a crime and
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The Right to Nondiscrimination and Equal Protectionof the Laws

All human beings are born free and equal in digaitg rights.
CUniversal Declaration of Human Rights, article 1

was committed because of the vicrar anothes actual or perceived race, color, religion,
sex, sexual orientation, disability as definedgction 363.01, age or national orig@Minn.
Stat.' 611A.79 (2000). While the hate crimes law dodsnaiude gender identity and does
not define these categories, the state human teghtdefinesexual orientatio@saving

or perceived as having an emotional, physical,exual attachment to another person
without regard to the sex of that person or hawinigeing perceived as having an orientation
for such attachmentr having or being perceived as having a self-imagéentity not
traditionally associated with orebiological maleness or femalenegthid.' 363.01(41a)
(2000) (emphasis added).

And the District of Columbia statute covers acts demonstrating prejudice based
Aactual or perceivae@dsex, sexual orientation, amersonal appearan@among other
categories. D.C. Code 22-4001 (2000). Bias crime against transgendgividuals is
covered under the statute if it is based on peeckdex or sexual orientation. In addition, a
federal district court has found that discriminatagainst transgender individuals may be
unlawful under the district human rights kwprohibition of discrimination based on
personal appearanc&ee Underwood v. Archer Management Services,86€.F. Supp.
96, 98-99 (D.D.C. 1994).



214 Hatred in the Hallways

Article 26 of the ICCPR reaffirms thatll persons are equal before the law
and are entitled without any discrimination to ¢ggial protection of the la@T he
guarantees of equality before the law and the qaoétction of the laws prevent a
government from arbitrarily making distinctions amgoclasses of persons in
promulgating and enforcing its laws. As the HurRéghts Committee, responsible
for interpreting the obligations of the ICCPR, kascluded, article 28orohibits
discrimination in law or in fact in any field reguéd and protected by the public
authorities@whether or not the legislation covers a right gngéged in the
covenant*®

In particular, under article 2&he law shall prohibit any discrimination and
guarantee to all persons equal and effective pgioteagainst discrimination on any
ground such as race, colour, sex, language, religiolitical or other opinion,
national or social origin, property, birth, or ottstatus@®

44%General Comment 18, Nondiscriminatipara. 12, Human Rights Committee, 37th
sess., 1989, i@ompilation of General Comments and General Recardat®ns Adopted
by Human Rights Treaty Bodid$,N. Doc. HRI/GEN/1/Rev.1, p. 26 (1994).

*5%The Human Rights Committee understands article péahibit both discriminatory
intent and discriminatory effect. It has concludeatAhe termweliscriminatiorras used in
the Covenant should be understood to imply anyingison, exclusion, restriction or
preference which is based on any ground such &s catour, sex, language, religion,
political or other opinion, national or social drigproperty, birth or other statusd which
has the purpose or effeat nullifying or impairing the recognition, enjoynt or exercise by
all persons, on an equal footing, of all rights &eddoms@lbid., para. 7 (emphasis added).



Legal Standards 215

Arelated provision of the ICCPR provides thatdtete may not discriminate
in securing the fundamental rights and libertieargateed in the convention.
Article 2 of the ICCPR requires states partiesAtespect and ensure to all
individuals within its territory and subject to jtsisdiction the rights recognized in
the present Covenant, without distinction of anydkisuch as race, colour, sex,
language, religion, political or other opinion, inagl or social origin, property,
birth, or other statu@ Article 2 of the Convention on the Rights of tG&ild
contains a similar provisioft*

Neither the ICCPR nor the Convention on the Rigiitthe Child explicitly
prohibits discrimination based on sexual orientatiNevertheless, the examples in
the nondiscrimination provisions of impermissiblstitictions are not exclusive;
these treaties prohibit discrimination on any ba#sisch agithose listed. Each
provision clarifies that the scope of the prohditon discrimination covers more
than the categories that are given:

C Atrticle 26 provides tha&he law shall prohibiany discrimination@

C Article 26 also requires legislation to protéggainst discrimination oany
ground@

C States must respect and ensure the rights recamzbe ICCPRwithout
distinction ofany kind.@

C States must respect and ensure the rights recabiniiee Convention on the
Rights of the Childwithout discrimination ofiny kind.@

See als€EDAW, art. 1, feffect or purpos@ International Convention on the Elimination
of All Forms of Racial Discrimination, art. 1(14purpose or effe@ opened for signature
March 7, 1966, 660 U.N.T.S. 195 (entered into fataeuary 4, 1969).

“Iarticle 2(1) of the Convention on the Rights of fkild provides/States Parties
shall respect and ensure the rights set fortharptiesent Convention to each child within
their jurisdiction without discrimination of anyrid irrespective of the chislor his or her
parents or legal guardiaa race, colour, sex, language, religion, politarabther opinion,
national, ethnic or social origin, property, didei birth or other statugp
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These prohibitions on all forms of discrimination dot mean that every
distinction is impermissible. As the Human RigBmmmittee has observeghot
every differentiation of treatment will constitudescrimination, if the criteria for
such differentiation are reasonable and objectiv iithe aim is to achieve a
purpose which is legitimate under the Cover@fit.

A common theme of these provisions is the prolthitf distinctions on the
basis of qualities that are inherent to individiyadind humanity. Sexual orientation
is such a quality, a deeply rooted and profounellydlement of selfhood.

452General Comment 18, Nondiscriminatjpara. 13, Human Rights Committee, 37th
sess., 1989.
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Even if the categories listed as impermissible b&wmaliscrimination were the
only grounds prohibited under these articles, Sesti@ntation would be covered
by the provisionsreference tdother statug@Although sexual orientation is only
one aspect of a perssridentity, individuals who are lesbian, gay, bissx or
transgender are frequently viewed as a distinasctd persons. Lesbian, gay,
bisexual, and transgender persons are often sabdjecharassment, violence, and
other discrimination solely because of their sexar@ntation. In recognition of
this fact, some state and local governments inlhited States have enacted
measures to protect against discrimination basedsexual orientation in
employment, housing, access to public accommodatieducation, and even
marriage. Other U.S. state and local governments taken measures intended to
have the opposite effect by legislatively invalidgt court decisions granting
lesbian, gay, bisexual, and transgender individaedtgss to civil rights or benefits
on equal terms with heterosexu#s.

The Human Rights Committee has not settled thetiguesf whetherother
statug@ncludes sexual orientation, and the Committe¢henRights of the Child
has not specifically addressed the sexual oriemtati youth or of their parents as a
ground of discriminatiofi** Nevertheless, the interpretation that sexuahtaten
is covered as afother statugis supported by theavaux préparatoiregnd the
commentary of legal scholars, each of which is ayppately examined to determine
the content of an international legal obligatféh With regard to the termscope
in the ICCPR, Manfred Nowak, a leading scholart@nttistory of the covenant and
the scope of the rights it guarantees, ndteghe final analysis, every conceivable
distinction that cannot be objectively justified isn impermissible

“53)5eeChapter IIl,Aegal Developmen@section. See generallyWayne van der
Meide, Legislating Equality: A Review of Laws AffectingyGGaesbian, Bisexual, and
Transgendered People in the United Stéhsw York: The Policy Institute of the National
Gay and Lesbian Task Force, 2000); Dan Had@89 Capital Gains and Losses: A State-
by-State Review of Gay, Lesbian, Bisexual, Trartsgreand HIV/AIDS-Related Legislation
in 1999(Washington, D.C.: National Gay and Lesbian Tasic€, 1999).

“5The Human Rights Committee declined to reach #sisé in a 1992 case involving
a challenge to Australsodomy laws because it concluded that the I¢igislgiolated the
right to privacy under article 17 of the ICCPRee Views of the Human Rights Committee
under article 5, paragraph 4, of the Optional Protd to the International Covenant on
Civil and Political Rights concerning Communicatiie. 488/1992: Australigpara. 11,
Human Rights Committee, 50th sess., U.N. Doc. CCPRYID/488/1992 (April 4, 1994).

455geavienna Convention on the Law of Treaties, art. 8@itute of the International
Court of Justice, article 38(d).
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discrimination@® Similarly, the delegates who participated indhefting of the

Convention on the Rights of the Child understocltérm to cover a broad range

of distinctions®’

“>%Mlanfred NowaklJ.N. Covenant on Civil and Political Rights: CCPBrimentary
(Kehl am Rhein, Germany: N.P. Engel, 1993), p. 45.

*5"The working group that drafted the Convention anRiights of the Child included
Aother statu@after initially consideringany other distinction whatsoe@ndAany other
basis whateve@The U.S. representative to the 1981 working gsapnitted proposed text
that included the phrase but did not offer an exaii@n of its meaning. At the 1989
working group, the representatives from Portugaly] Sweden, Australia, the Netherlands,
and the Federal Republic of Germany proposedAither statugbe included in the final
text in order to make it consistent with the ICC&RI other international human rights
instruments. The delegate from Sweden stateditar statu@vould include aspects of
family status, including the status of being boubh @f wedlock. The delegate from Senegal
said thatfother statugovered every possible statuSee Report of the 1981 open-ended
Working Group on the Question of a Convention enRights of the Childara. 44, U.N.
Commission on Human Rights, 38th sess., U.N. DAENE/L.1575 (February 17, 1981);
Report of the 1989 open-ended Working Group orQthestion of a Convention on the
Rights of the Childparas. 148, 166-67, U.N. Commission on Human Rjgifth sess.,
U.N. Doc. E/CN.4/1989/48 (March 2, 1989).
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The Human Rights Committee takes a third approauerpreting the
ICCPRs prohibition on discrimination based on sex tdude a prohibition on
discrimination on the basis of sexual orientaff§nAlthough the committee did not
explain its reasoning in reaching its decision, yneases of discrimination on the
basis of sexual orientation also constitute disicrdttion on the basis of sex. Thisis
particularly true of cases that involve same-sdatianships. For example, a
female soldier dismissed under the U.S. Departmiebefenses Alont ask, dor
tell, dont pursug@policy after mentioning that she is dating anotiveman is
discriminated against on the basis of sex as wedkaual orientation, because she
would not be dismissed in the same circumstancdeifvere a man.

And sexual orientation discrimination may be vievesdsex discrimination
even in the absence of a same-sex relationship.1896 case, a federal appellate
court found that a Wisconsin school district igrbaegay male studestcomplaints
of harassment at the hands of male classmatesitwvenld have responded to a
similar complaint by a female studént. Arguably, every instance of sexual
orientation discrimination is discrimination on tbasis of sekgay, lesbian, and
bisexual persons are singled out for discriminabenause of their attraction or
potential attraction to a member of the same sex.

“5&/iews of the Human Rights Committee under artigBagraph 4, of the Optional
Protocol to the International Covenant on Civil arRblitical Rights concerning
Communication No. 488/1992: Australjggra. 8.7, Human Rights Committee, 50th sess.,
U.N. Doc. CCPR/C/50/D/488/1992 (April 4, 1994).

“*Nabozny v. Podlesrd2 F.3d 446, 455 (7th Cir. 1996).
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As a practical matter, it may be easier to intérpe discrimination to include
sexual orientation discrimination than it would teeenact legislation explicitly
prohibiting discrimination on the basis of sexuaéntation. In the United States,
for example, Wisconsim employment discrimination law includes sexual
orientation discrimination within its prohibitiomadiscrimination based on sex.
The Oregon Court of Appeals has found that the $tat banning discrimination
based on sex also applies to discrimination baseskrual orientatioff°

Youth are entitled to equality before the law, ¢éa@al protection of the laws,
and protection from discrimination no less thanladare. The Human Rights
Committee has reaffirmed théts individuals, children benefit from all of theiti
rights enunciate@n the ICCPR'®* This principle applies to all youth, including
those who identify as gay, lesbian, bisexual, endgender; those who are
perceived to fall within one of those groups; cogh who are questioning their
sexual orientation or gender identity.

U.S. Law

405eeWis. Stat.' 111.36(1)(d)(1) (1999)Tanner v. Oregon Health Sciences
University,971 P.2d 475 (Ore. Ct. App. 1998).

“8)General Comment 17, Rights of the Child (Articlg, Para. 2, Human Rights
Committee, 35th sess., 1989, ompilation of General Comments and General
Recommendations Adopted by Human Rights TreatygBatN. Doc. HRI/GEN/1/Rev.1,
p. 23 (1994).
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The U.S. Constitution guarantees all persons quua#ction of the law&>?
As the U.S. Supreme Court has noted, howeverjgheto equal protectioAmust
co-exist with the practical necessity that mosislegjon classifies [ people] for one
purpose or another, with resulting disadvantageatmus groups or persods:

462.S. states are bound by the equal protectionelaiihe Fourteenth Amendment,
which provides thafin]o State shall . . . deny to any person withgrjutisdiction the equal
protection of the law&@U.S. Constitution, Amendment XIV,1. The federal courts have
interpreted the due process clause of the Fifthkimeent to require the federal government
to observe substantially similar norms of equahtirent. See, for example, Bolling v.
Sharpe347 U.S. 497 (1954) (invalidating racial segregatn District of Columbia public
schools under the due process clause of the Fiftlerdment). The due process clause
provides tha#fn]o person shall be deprived of life, liberty gyoperty, without due process
of law.@U.S. Constitution, Amendment V.

“*Romer v. Evans517 U.S. 620, 631 (1996) (citif@ersonnel Administrator of
Massachusetts v. Feenéy#i2 U.S. 256, 271-72 (197%:S. Royster Guano Co. v. Virginia,
253 U.S. 412, 415 (1920)).
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The courts require the state to show a compellistfication for laws that
impose burdens on fundamental rights, such asgheto vote or to have access to
the court$™ They also give heightened scrutiny to classifirat based on race,
ancestry, sex, and illegitimaé$. All other classification8including those based
on sexual orientatidmust meet the lesser standard of showing onlythet is at
least a rational basis for the discriminatf6h.

Even when the state distinguishes among peoplays that do not implicate
fundamental rights or creafsuspea@lassifications, it cannot act out of prejudice
or out of a desire to harm a politically unpopuesup’ In Romer v. Evanshe
U.S. Supreme Court overturned a Colorado statetibatiznal amendment that

44 addition, U.S. courts accord some, but not iatimate personal choices as
fundamental rights, recognizingarivate realm of family life which the state caneate@
without a compelling justificationPrince v. Massachuset®21 U.S. 158, 166 (1944) . For
example, states may not enact laws that interfeéhepgrsonal decisions to marry a person of
the opposite sex, to have children, or not to ledmilelren. See Loving v. Virgini&888 U.S.

1, 12 (1967) (invalidating law against racial imarrriage)Skinner v. Oklahom&16 U.S.
535 (1942) (invalidating state law providing foeslization of certain repeat felons);
Cleveland Board of Education v. LaFled14 U.S. 632 (1974riswold v. Connecticut,
381 U.S. 479 (1965) (invalidating state statutmiralizing use of contraceptive$ipe v.
Wade, 410 U.S. 113 (1973) (holding that only a compellftate interest can justify state
regulation of a decision to end a pregnancy). iBlBowers v. Hardwick478 U.S. 186
(1986), the U.S. Supreme Court upheld Geesgsadomy statute, holding that the U.S.
Constitution does not protect consensual sexuatioals between members of the same sex
in the privacy of their home. (The Georgia Supréoart overturned the statesodomy
law in 1998, finding that it violated the state stitutiorrs guarantee of the right to privacy.
See Powell v. Statg]10 S.E.2d 18, 26 (Ga. 1998).)

4*See, e.g., McLaughlin v. Florida@79 U.S. 184, 191-92 (1964) (rac€yama v.
California, 332 U.S. 633 (1948) (ancestry)E.B. v. Alabama ex rel. T.B511 U.S. 127,
136 (1994) (sex).alli v. Lalli, 439 U.S. 259, 265 (1978) (illegitimacy).

“5%Rational basis review is a deferential standarcomiiich there is no constitutional
violation if Ahere is any reasonably conceivable state of @dt would provide a rational
basis for the governmestconduct.FCC v. Beach Communications, Iris08 U.S. 307, 313
(1993).

“’see, for example, City of Cleburne v. Cleburneng@enter473 U.S. 432 (1985)
(invalidating a zoning ordinance that created lasrito opening a group home for the
mentally retarded){J.S. Department of Agriculture v. Morend13 U.S. 528 (1973)
(invalidating federal legislation restricting fosthmp eligibility to households in which all
members were related after finding that the restriovas intended to prevefttippies@and
Avippie commune@rom patrticipating in the progranijyler v. Doe 457 U.S. 202 (1982)
(invalidating Texas law denying a free public edigrato the children of undocumented
immigrants).



Legal Standards 223

prohibited any legislative or judicial action protiag against discrimination on the
basis of sexual orientatidf® The Court held:

“%®The amendment read:
No Protected Status Based on Homosexual, LeshidBisexual Orientation.
Neither the State of Colorado, through any of itmlshes or departments, nor
any of its agencies, political subdivisions, mup#ities or school districts,
shall enact, adopt or enforce any statute, regulatordinance or policy
whereby homosexual, lesbian or bisexual orientattmmduct, practices or
relationships shall constitute or otherwise bethss of or entitle any person or
class of persons to have or claim any minorityustaguota preferences,
protected status or claim of discrimination. T8&isction of the Constitution
shall be in all respects self executing.
Colorado Constitution, art. I,30b (adopted in a 1992 statewide referendum;iofetaid by
Romer,517 U.S. at 635).
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We must conclude that Amendment 2 classifies horuzde not to

further a proper legislative end but to make theraqual to everyone
else. This Colorado cannot do. A state cannolegm a class of
persons a stranger to its laf@s.

Similarly, the federal court observed Nabozny ANe are unable to garner any
rational basis for permitting one student to agsaubther based on the victsn
sexual orientation . . @°

State Protection from Discrimination

“**Romer517 U.S. at 635.
“"™Nabozny v. Podlesng?2 F.3d 446, 458 (7th Cir. 1996).
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Eleven states and the District of Columbia havectthlegislation offering
protection against discrimination in private empl@nt on the basis of sexual
orientation?”*  Eighteen states and the District of Columbia fmibhsuch
discrimination in public employmefif? Minnesota and the District of Columbia
are the only jurisdictions that explicitly prohibdiscrimination in private
employment on the basis of gender identity, altindlagva extends this protection
to its state employeé§’

Five of the seven states visited by Human RightstcWafor this
reportCGeorgia, Kansas, New York, Texas, and @db not expressly prohibit
discrimination in private employment on the badisexual orientatiod” For
example, New Yorls Human Rights Law recognizes as a civil right the
Aopportunity to obtain employment without discrintioa because of age, race,
creed, color, national origin, sex or marital st@ut excludes express reference to
sexual orientatioi’”> New York also guarantees the opportunity to okediication

“"*The states with statutory prohibitions on sexuiainsation discrimination in private
employment are California, Connecticut, Hawaii, BeEchusetts, Minnesota, Nevada, New
Jersey, New Hampshire, Rhode Island, Vermont, aistdisin. SeeCal. Gow#t Code"
12920-21 (2000); Cal. Lab. Cotlel102.1 (2001); Conn. Gen. Stat46a-81(c) (1999);
Haw. Rev. Stat. 378-2 (2000); Mass. Gen. L. ch. 151B4 (1999); Minn. Stat. 363.03
(1999); Nev. Rev. Stat. Ani. 613.330, 610.020, 610.150 (2000); N.H. Rev. Stah.'
354-A:7(l) (1999); N.J. Stat. Ann.10:5-12 (2001); R.l. Gen Laws28-5-3 (2001); Vt.
Stat. Ann., Title 21, 495 (2000); Wis. Stat. Anh.111.36 (1999)See als®.C. Codée'
1-2501 to 1-2557 (2000).

4"4n addition, a number of states have enacted Bipsi prohibiting state contractors
from discriminating on the basis of sexual oriciotat See, for exampléJev. Rev. Stat.
Ann.' 338.125 (2000).

4*5eeWayne van der Meidé,egislating EqualityfWashington, D.C.: The Policy
Institute of the National Gay and Lesbian Task Epg000), pp. 4-5.

4“SeeGa. Code Ann! 45-19-29 (1999) (unlawful practice to discriminate
employment because of race, color, religion, natianigin, sex, disability, or age); Kan.
Stat. Ann." 44-1001, 44-1002, 44-1009(a), 44-1113 (1999) (jmithg discrimination in
employment because of race, religion, color, séahility, national origin, ancestry, or
age); N.Y. Exec. Law 291(1) (1999) (no employment discrimination oniba$age, race,
creed, color, national origin, sex, or marital 58t Tex. Labor Codé 21.125 (2000)
(covering race, color, sex, national origin, raigi age, and disability); Utah Code Ahn.
34A-5-106 (2000) (prohibiting discrimination in efopment based on race, color, sex,
Aoregnancy, childbirth, or pregnancy related condgigageAf the individual is 40 years of
age or olde@eligion, national origin, and disability).

4N.Y. Exec. Law 291(1).
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without discrimination but excludes sexual orieiotatfrom the list of protected

grounds?’®

The Right to Freedom of Expression

International law guarantees all persons, includimitdren and adolescents,
the right to freedom of expression. Guaranteedadth the ICCPR and the
Convention on the Rights of the Child, this rightempasses threedom to seek,
receive, and impart information and ideas of aitlsi@’ As the European Court of
Human Rights has observedflreedom of expression constitutes one of the
essential foundations of a democratic society aedod the basic conditions for its
progress and for each individeaself-fulfilment@®

“79bid. ' 291(2).
“"|CCPR, art. 19(2); Convention on the Rights of@sld, art. 13(1).
4787ana v. Turkeyl997-VII Eur. Ct. H.R. 2533, para. 51(i) (1997).
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The Human Rights Committee has observed ghatindividuals, children
benefit from all of the civil rights enunciated@he ICCPR.”® Consistent with this
view, the state may not show less respect to ¢t of children and adolescents to
freedom of expression. The Convention on the Righthe Child reinforces this
conclusion by guaranteeing the right of youth é@étom of expression in terms that
are identical to those of article 19 of the ICCBR.

With its tradition of strong protections on spedble, United States should be
receptive to the view that youth are entitled teftom of expression. In fact, the
U.S. delegate who participated in the draftinghef Convention on the Rights of
the Child observed thathe protection of childres civil and political rights was of
fundamental importance to his country, particuladgause theehild,mas defined in
the draft Convention, included adolescents whaodfiath acquired the skills needed
to participate fully and effectively in socie@"

47General Comment 17, Rights of the Child (Articld, Para. 2, Human Rights
Committee, 35th sess., 1989, ompilation of General Comments and General
Recommendations Adopted by Human Rights TreatgBtatN. Doc. HRI/GEN/1/Rev.1,
p. 23 (1994).

“8%CompareConvention on the Rights of the Child, art. 13(2), with ICCPR, art.
19(2), (3).

“81Report of the 1987 open-ended Working Group ofthestion of a Convention on
the Rights of the Chilghara. 112, U.N. Commission on Human Rights, 48d.s&.N. Doc.
E/CN.4/1987/25 (March 9, 1987). The U.S. delegdte spoke against tipaternalistic
flavour@f a proposed amendment that would have restrichddrens and adolescest
right to freedom of expression for théapiritual and moral well-bein@See Report of the
1989 open-ended Working Group on the Question @bavention on the Rights of the
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Permissible Restrictions on Free Expression

The state may only limit freedom of expression fasas necessary for the
protection of the rights or reputations of otheegjonal security or public order, or
public health or mora$? Under both conventions, these limitations must be
strictly construed.

The Protection of Public Morals

Those who attempt to restrict expression relatingetxual orientation and
gender identity often claim that they do so ouf afeed to protect public morals.
This justification is invoked with particular fregncy when youth may be the
recipients of expression with lesbian, gay, bis&xamtransgender content.

Child, para. 272, U.N. Commission on Human Rights, 45&3ss U.N. Doc.
E/CN.4/1989/48 (March 2, 1989).

“82SeeICCPR, art. 19; Convention on the Rights of theldhart. 13. These
provisions also require that any limitations bereggly provided for by law.
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APublic moral€is not defined in the ICCPR or the ConventiontenRights
of the Child. The Human Rights Committee has dt#ttatApublic morals differ
widely. There is no universally applicable comnstandard. Consequently, in this
respect, a certain margin of discretion must bemsd to the responsible national
authorities@?®

Applying this standard, the Human Rights Committag shown deference to
state restrictions on expression with lesbian, gesgxual, or transgender content.
In a 1980 case that challenged a state-owned basteis decision to censor
programs with gay content, the Human Rights Conemitioncluded:

The Committee finds that it cannot question theigiee of the

responsible organs of the Finnish Broadcasting @uaiton that radio
and TV are not the appropriate forums to discusseis related to
homosexuality, as far as a programme could be idgeencouraging
homosexual behaviour. . . . As far as radio andpfdgrammes are

“83/iews of the Human Rights Committee under arti¢4@ 6f the Optional Protocol
to the International Covenant on Civil and Politi®ights concerning Communication No.
R.14/61para. 10.3, Human Rights CommitteeRieport of the Human Rights Committee,
U.N. General Assembly, 37th sess., U.N. Doc. A/G78upp. No. 40 (1982), pp. 161-165.
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concerned, the audience cannot be controlled. atticplar, harmful
effects on minors cannot be exclud&d.

“84bid., para. 10.4. Similarly, the European CoudrtHoman Rights concluded in
1971 that théprotection of the morals of the you@ystified British authoritiesseizure of
The Little Red Schoolbooldimed at youth between twelve and eighteen yebage, the
book contained a twenty-six page section on sebdiBaussed topics such as masturbation,
pornography, contraception, abortion, and homodixudhe Handyside Case4 Eur. Ct.
H.R. (ser. A) (1971). In May 2000, the Europeam@of Human Rights upheld a decision
by Hungarys Constitutional Court that denied registratioa tyay rights group because the
group did not restrict its membership to adulthe European Court of Human Rights
stated:

The conditions for registration that the applicassociation should exclude

minors from membership pursued the legitimate aiftise protection of morals

and the rights and freedoms of others. The Cowsfthat the interference was

proportionate to the aims pursued and could, thezefeasonably be regarded

as necessary in a democratic society.

Decision as to the admissibility of Application 186419/97 (Szivarvany v. Hungargjip
opinion, p. 1 (Eur. Ct. H.R. May 17, 2000).
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Articulated in a case decided more than twenty y@go, the view that a
television or radio program with gay contéemcourag[es] homosexual behavi@ur
and hasfarmful effects on mino@is based on an understanding of sexual
orientation that has been rejected by the majoittheend medical health
professions. In the United States, the Americaad&emy of Pediatrics, the
American Counseling Association, the American Pejadical Association, the
National School of Social Psychologists, and thédwal Association of Social
Workers have all taken the position that homosétsialnot a mental disordéf>
In addition, there is no merit to the notion thashian, gay, bisexual, and
transgender role modelkausé&youth to become gay, lesbian, bisexual, or
transgendef®®

“8%See Just the Facts About Sexual Orientation andhY@uPrimer for Principals,
Educators, and School Persontiilew York: GLSEN, 1999), p. 5.

“89n fact, studies of children raised by gay andilsiparents conclude that they are
no more likely to be gay, lesbian, bisexual, onsgender than the children of straight
parents are. SeeCharlotte Pattersor{Children of Lesbian and Gay Pare@&hild
Developmentyol. 63 (1992), p. 1025; Susan Golombok etAghildren in Lesbian and
Single-Parent Households: Psychosexual and Pskichigppraisal@ournal of Child
Psychology and Psychiatryol. 24 (1983), pp. 551, 564; Frederick W. Boz&2hildren of
Gay Fatherg@bay and Lesbian Parent&987), pp. 39, 47.
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The Finnish Broadcasting case should be viewedim bf the Human Rights
Committees recent concluding observations to country repantswhich the
committee has increasingly called upon statesdtept people from discrimination
on the basis of sexual orientati.Nevertheless, the committee has not addressed
issues of sexual orientation and gender identitii@grelate to youth, meaning that
it has not revisited its finding in the Finnish Bdrasting case that restrictions on
airing programs with gay content might be apprdpria order to avoidharmful
effects on minorg#®

In recent years, national courts have closely Btred attempts to limit
expression with lesbian, gay, bisexual, or trandgenontent, even when the target
audience includes youth. In 1997, the Israeli Sopar Court overturned a decision
by the Ministry of Education to ban a televisiomgram on gay youth. In July
2000, it held its first hearing in a case challegghe Israeli film board decision
to declareEdge of Seventeens, film about a gay teenager, off limits to viewers
under the age of eighte&.

“8"For example, in its concluding observations ondbentry reports submitted by
China (for Hong Kong), Trinidad and Tobago,and thdted Kingdom (for the Crown
Dependencies), the committee called for prohib#ion discrimination based on sexual
orientation. See Concluding Observations of the Human Rightsn@ittee (Hong Kong):
China, para. 15, Human Rights Committee, 67th sess., Dd¢. CCPR/C/79/Add.117
(November 4, 1999 oncluding Observations of the Human Rights Coremiffrinidad
and Tobagopara. 11, Human Rights Committee, 70th sess., Dad. CCPR/CO/70/TTO
(November 3, 2000)Concluding Observations of the Human Rights Coremi¢€rown
Dependencies): United Kingdom of Great Britain é&hotthern Ireland para. 14, Human
Rights Committee, 68th sess., U.N. Doc. CCPR/C/@8/A19 (March 27, 2000). The
committee called on Austria to remove discrimingfanovisions setting the age of consent
for sexual relations between men at a higher agetthat for sexual relations between men
and women.Concluding Observations of the Human Rights CoremitAustriapara. 13,
Human Rights Committee, 64th sess., U.N. Doc. CCPRIAdd.103 (November 19,
1998). And it has urged Chile to abolish its laimninalizing sodomyAas between adul@,
noting that Chiles sodomy laws violate the right to privacy sy reinforce attitudes of
discrimination between persons on the basis of aexuientation@ Concluding
Observations of the Human Rights Committee: Chéea. 20, Human Rights Committee,
65th sess., U.N. Doc. CCPR/C/79/Add.104 (March1®®9).

“88iews of the Human Rights Committee under arti(4@ 6f the Optional Protocol
to the International Covenant on Civil and Politi®ights concerning Communication No.
R.14/61 para. 10.3, Human Rights CommitteeRi@port of the Human Rights Committee,
U.N. General Assembly, 37th sess., U.N. Doc. A/G78upp. No. 40 (1982), pp. 161-165.

“8%See The Society for the Protection of Personal tRighMinister of Education,
51(5) Piskei Din 822 (Israel 1997he Society for Protection of Personal Rights foBG
and others v. Board of Film Revielp. 4902/00, heard by the Israeli Supreme Court o
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Even under the Finnish Broadcasting emstandard for evaluating restrictions
based on the protection of public morals, it i$iclidt to justify restrictions on the
freedom of expression of lesbian, gay, bisexuad, ttansgender students in the
United States. Gay characters regularly appaapiies and television shows seen
by teenagers. The federal Equal Access Act alkiudents to form gay-straight
alliances on equal terms with other school nonculair groups; some states,
notably Massachusetts, require schools to ass#t gtudents in forming gay-
straight alliances. Four states explicitly provitiat lesbian, gay, bisexual, and
transgender students may not be discriminated stgaischool.

July 27, 2000. See generallyAlon Harel, Ahe Rise and Fall of the Israeli Gay Legal
Movement@olumbia Human Rights Law Reviews]. 31 (2000), p. 443.
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More fundamentally, it is troubling that the FirtmiBroadcasting casetest
for public morals effectively permits a group ofrgens to be singled out for
restrictions on expression on the basis of prepidids several members of the
Human Rights Committee observed in the Finnish Bcaating Corporation case,
restrictions on speech should not be applesto perpetuate prejudice or promote
intolerance. Itis of special importance to profemedom of expression as regards
minority views, including those that offend, shaxkdisturb the majorityd°

This view comports with the requirements of botle ICCPR and the
Convention on the Rights of the Child that the tsgiecognized in the conventions
be ensured without discriminati8i. This concern is particularly appropriate
where it is expression of youth that would be fetd. As one U.S. appellate court
has noteddUnder the guise of beneficent concern for the welié school children,
school authorities, albeit unwillingly, might petmiejudices of the community to
prevail @

Finally, the deferential approach of the majonityhe Finnish Broadcasting
case should be evaluated in light of the fact #il@hce on gay issues has not
protected lesbian, gay, bisexual, and transgenolethy Instead, as this report
demonstrates, these youth are subjected to harassfiedence, and other forms of
discrimination in great numbers across the counhya result, many abuse drugs
or alcohol, skip school and eventually drop outgdther, or attempt suicide.

The Protection of Public Order

“Yndividual opinion by committee members Opsahl,ldtal and Tarnopolsky in
Communication No. R.14/16, para. 10.3Views of the Human Rights Committee under
article 5(4) of the Optional Protocol to the Intational Covenant on Civil and Political
Rights concerning Communication No. R.14/8dman Rights Committee, Report of the
Human Rights Committe&).N. General Assembly, 37th sess., U.N. Doc. AB75upp.
No. 40 (1982), pp. 161-165.

“91350elCCPR, art. 2(1); Convention on the Rights of @feld, art. 2(1).

“92James v. Board of Education of Central District Nip461 F.2d 566, 575 (2d Cir.
1972).
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Freedom of expression may also be restricted ferptiotection of public
order. For example, the right to free expressioaesdnot extend to defamatory
speech or speech that incites to violefide.International law also permits
restrictions on speech that is racist or otherwdsenstitutes incitement to
discrimination@*

In the school context, this exception would pemestrictions on speech that
interferes with school discipline. As with all téstions on expression, however,
this exception should be applied only to the exteat it is provided for by law,
serves to protect the public order, and is necedsarattaining this purposg®
Studentsspeech should not be subjected to arbitrary amiteld restrictions.

As a final matter, restrictions for the protectfrpublic order should not be
imposed discriminatorily. As noted above, limivai$ on expression that ostensibly
ensure school discipline but single out lesbiary, d@sexual, and transgender
students for restrictions run afoul of the nondisaration provisions of the ICCPR
and the Convention on the Rights of the Child.

“9Defamatory speech may be restricted under arti@(8){a) of the ICCPR, which
permits restrictiongfflor respect of the rights or reputations of ogh@ Incitement to
violence is prohibited under article 20(2) of treneention. See also Glimmerveen and
Hagenbeek v. Netherlandspp. Nos. 8348/78 and 8406/78, 18 Eur. CemirhR. Dec. and
Rep. 187 (1979) (rejecting a complaint from Dutdfitizians convicted for distributing
leaflets advocating racial discrimination and temoval of Surinamers, Turks, and other
Ayuest worker@&rom the Netherlands) Under U.S. law, speechAbdirected to inciting or
producing imminent lawless action and is likelyinoite or produce such acti@nay be
proscribed.See Brandenburg v. OhiB95 U.S. 444, 447 (1969).

499SeelCCPR, art. 20(2). The United States entered arvasion to article 20,
providing At]hat Article 20 does not authorize or requireiségtion or other action by the
United States that would restrict the right of fepeech and association protected by the
Constitution and laws of the United Sta@sAJ.S. Reservations, Declarations, and
Understandings, International Covenant on Civil &ulitical Rights@Congressional
Record,vol. 138 (daily edition, April 2, 1992), p. S4781-

49%°%SeeGeneral Comment 10, Freedom of Expression (Arfiéle para. 4, Human
Rights Committee, 19th sess., 1983Compilation of General Comments and General
Recommendations Adopted by Human Rights TreatygBtatN. Doc. HRI/GEN/1/Rev.1,
p. 11 (1994); Manfred NowalJ.N. Covenant on Civil and Political Rights: CCPR
CommentaryKehl am Rhein, Germany: N.P. Engel, 1993), p..3BDpatrticular, Nowak
notes thaffilnterference [with free expression] based sotelyan administrative provision
or a vague statutory authorization violates Art@id., p. 351.See also Silver & Others
v. United Kingdom61 Eur. Ct. H.R. (ser. A), at 21 (1988)tsson v. Swedet30 Eur. Ct.
H.R. (ser. A), at 30 (1988).
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The First Amendment and the Equal Access Act

The U.S. Constitution provides strong protectiom fbe freedom of
expression. Under the First Amendmef@ongress shall make no law . . .
abridging the freedom of speech . @°

49%.S. Constitution, Amendment |. Under the Due BsscClause of the Fourteenth
Amendment, the First Amendment applies to stategouents as well as Congresee
Gitlow v. New York268 U.S. 652, 666 (1925). As noted, the Due Ry®€dause provides,
Aor shall any State deprive any person of lifegtit, or property, without due process of
law . .. @U.S. Constitution, Amendment XIV,1.
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There is no question that this constitutional rigktiends to youth. In a case
involving high school students, the Supreme Coald thatAiln the absence of
constitutionally valid reasons to regulate theieesth, students are entitled to
freedom of expressi@@they do notAshed their constitutional rights at the
schoolhouse gai@”’

In the university context, the First Amendment fdgan institution to deny a
group recognition on the ground that the greupurpose conflicts with the
universitys philosophy. For example, a federal appeals fount that Texas A &
M University could not constitutionally deny recdiipn to a gay student support
group on this basi§®

Students who wish to form gay-straight alliancas &lenefit from the federal
Equal Access Act. Enacted to protect the rightstodent Bible study groups to
meet on school property, the act requires publaoisdary schools to provide
access to gay-straight alliances or other groupdefgbian, gay, bisexual, or
transgender students equal to the access thderedfther student groups.

The Equal Access Act should be interpreted in amagtiat is consistent with
international law® Noncurricular school clubs are important vehi@besecuring
the internationally recognized rights of youthreedom of expression, freedom of
association, freedom of peaceful assembly, andsacte information. The
nondiscrimination principle of the ICCPR suppotte tonclusion that, when a

“Tinker v. Des Moines Independent School DistB68 U.S. 503, 505-6 (1969).

“9%5ee Gay Student Services v. Texas A & M Univer&#/F.2d 1317, 1327 (5th Cir.
1984),cert. denied and appeal dismissddl U.S. 1001 (1985).

499520 U.S.C.' 4071 (2001). For a discussion of successful studforts to
secure recognition of gay-straight alliances irirthigh schools, see Chapter IXEfforts to
Suppress Gay-Straight Alliand@section.

*%/hen interpreting statutes, the courts follow thiagiple thatfan Act of Congress
ought never to be construed to violate the lawatifoms if any other possible construction
remains . . .@Murray v. Schooner Charming Bet$y,U.S. (2 Cranch) 64, 118 (1804)
(Marshall, C.J.).
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public school generally permits students to formaeurricular groups, it may not
arbitrarily deny that privilege to disfavored greupf youth.

As noted above, state constitutions and statutgsaff@erd greater protection
than that offered by the federal constitution; Eiest Amendment delineates the
minimum level of protection that the federal aratsigovernments are required to
observe. In Massachusetts, students are expligidyanteed the right to freedom
of expression: under Massachusetts 14tjhe right of students to freedom of
expression shall not be abridged, provided thah sight shall not cause any
disruption or disorder within the scha@f® Similarly, the California Supreme
Court has stated that the stateonstitution provides greater protection to fared
of speech than the U.S. ConstitutiSh.

A second question is whether teachers and adngitostr can be fired or
disciplined for expression that takes place outsfdke classroom. Under the First
Amendment, speech made outside of a school-spahsmivity may not be
restricted unless the school district can showtttespeechAvould materially and
substantially interfere with the requirements opmpriate discipline in the
operation of the schod® A school district must show severe disruptiojustify
dismissing or disciplining an employee becausei®bhher speech.

*\Mass. Gen. L. ch. 71,82 (1999). For the full text of the statute, sgpendix E.

*92See Robins v. Pruneyard Shopping Ceri®g P.2d 341 (Cal. 197%ffd, 447
U.S. 74 (1980) See also Committee to Defend Reproductive Rightgers,625 P.2d 779,
783 (Cal. 1981) (noting that the California SupreGmurt has®n numerous occasions
construed the California Constitution as providimngater protection than that afforded by
parallel provisions of the United States Consiituif)

03Tinker v. Des Moines Independent School DistB68 U.S. 503, 509 (1969).
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In evaluating restrictions placed on teachers ahdrgublic employees, the
courts first examine whether the employesgeech or actions address a matter of
public concer@a test that is easy to meet when the school ditailes action that
Aransmute[s] what should [be] a private issueénteatter of public conce@” In
Weaver,the federal district court noted, in fact, thtie recent public debate
concerning the sexual orientation of a candidaté&fah state legislature supports a
conclusion that, in Utah at least, questions astthpic are almost always construed
as matters of public conce@”

S04eaver v. Nebo School Distri@9 F. Supp. 2d 1279, 1284 (D. Utah 1998).

*03bid., p. 1284, n. 3. In addition, some issuescamsideredinherently of public
concerr@racial discrimination is one such examp&ee Connick v. Myerd61 U.S. 138,
148 n.8 (1983). Citingconnick,Justice Brennan commented in a 1985 cAshjnk it
impossible not to note that a similar public debsiurrently ongoing regarding the rights
of homosexualgRowland v. Mad River Local School District, MontgmynCounty, Ohio,
470 U.S. 1009, 1012 (1985) (Brennan, J., disseffitimg denial of certiorarigdenying cert.
to 730 F.2d 444 (6th Cir. 1984).
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Teachers do not enjoy the same protections forcépeethe classroom,
however. In general, the government may deterdvitat is and is not expressed
when it is the speaker or when it enlists privatdities to convey its own
messaged® Nevetheless, the Lambda Legal Defense and Edmcatind
distinguishes school efforts to restrict expressiohintolerance from attempts to
silence teachers who are out:

As we see it, a teacher who comes out actuallyshgipmotdolerance.
Although an Aout@teacher on campus may cause some heated
discussion, the result of such speech is the piiomof tolerance: this
teacher shows that teachers can be gay and beodlels. Further, the
removal of a teacher would not be countenancedusecher race or
religion caused some consternation on campus.hdrsame vein, a
teacher should not be . . . forced to hide heraexientation because

of homophobia®’

The Use of Sodomy Laws as Justification for Redinas on Freedom of
Expression

Fifteen states criminalize consensual sexual mrlatbetween adults of the
same sex, classifying these actsAssdomy@’sexual misconduc@Ainnatural
intercourse@or Arimes against natui@. In 1986, the Supreme Court upheld
Georgias sodomy law, ruling that laws prohibiting privatesnsensual sex between
adults do not violate the U.S. ConstitutiSh.

More recently, the national trend has been to aveduch laws. The Georgia
Supreme Court struck down the stateodomy law in 1998, concluding that the
provision violated the state constitution. Stateirts in Arkansas, Kentucky,
Michigan, Montana, Tennessee, and Texas haveralatidated state sodomy laws
on state constitutional grounds. Defying thisdidrouisianas highest court upheld
the states Acrimes against natu@tatute in July 2008°

**Rosenberger v. Rector and Visitors of the Univesitvirginia,515 U.S. 819, 833
(1995).

*"Myron Dean QuonfPublic TeachersRight to Be Open Regarding Their Sexual
Orientation Under Federal and California L@Aambda Legal Defense and Education
Fund, February 22, 1999), http://www.lambdalegalayi-bin/pages/documents/record?
record=382 (accessed on April 23, 2001).

%%see Bowers v. Hardwicky78 U.S. 186 (1986).

%5ee Powell v. Stat&10 S.E.2d 18, 26 (Ga. 1998) (finding that lamanifestly
infringes@on right to privacy under Georgia ConstitutioR)¢cado v. JegleyNo. CV 99-
7048, slip opinion at 8 (Ark. Cir. Ct. March 23, @) (finding sodomy statute
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Ainconstitutional under the Arkansas Constitution mght to privacy ground®
Commonwealth v. Wassd@42 S.W.2d 487, 491-92 (Ky. 1992) (concluding State law
prohibitingAdeviate sexual intercourse with another persohefame se®iolated rights
of privacy and equal protection under Kentucky Gitunson); Michigan Organization for
Human Rights v. Kelly\No. 88-815820-CZ (Mich. Cir. Ct. 1990) (trial codinding that
state law violated Michigan privacy right§ryczan v. Stat€42 P.2d 112 (Mont. 1997);
Campbell v. Sundquis26 S.W.2d 250 (Tenn. Ct. App. 1996xwrence v. State of Texas,
Nos. 14-99-00109-Cr and 14-99-00111-CR, 2000 Tep.AEXIS 3760 (Tex. Ct. App.
June 8, 2000)State of Louisiana v. Smilp. 99-0606, 2000 La. LEXIS 1911 (La. July 6,
2000) (upholding state statute).
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Despite the national trend, public officials hawedked these laws as a
justification for their refusal to recognize leghj@ay, bisexual, and transgender
student groups on college and university campugesvhat is perhaps the most
extreme example of this effort, the Alabama legistaprohibited the use of public
funds or public facilitiegto, directly or indirectly, sanction, recognize,sapport
the activities or existence of any organizatioryaup that fosters or promotes a
lifestyle or actions prohibited by the sodomy assiusml misconduct lawgl® A
federal district court struck down the statute asvielation of the First
Amendment*

In addition, some school administrators have usedddomy laws as a basis
for directing lesbian, gay, bisexual, and transgendachers at high schools and
middle schools not to disclose their sexual oriéota Even when school
administrators have not made such threats, théeexis of state sodomy laws and
the lack of employment discrimination protectiom fesbian, gay, bisexual, and
transgender employees has a chilling effect ochters.

1%la. Code' 16-1-28(a) (2000). While the statute was pendiafpre the state
legislature, the Alabama attorney general issuealb@mon advising thatan organization
that professes to be comprised of homosexuals eledttians may not receive state funding
or use state-supported facilities to foster or prtenthose illegal, sexually deviate activities
defined in the sodomy and sexual misconduct l@Bgse Gay Lesbian Bisexual Alliance v.
Sessions917 F. Supp. 1548, 1550-51 (M.D. Ala. 1998iffd sub nom. Gay Lesbian
Bisexual Alliance v. Prior110 F.3d 1543 (11th Cir. 1997)

*llsee idat 1557.See also Gay Student Services v. Texas A & M Uiti&t37 F.2d
1317, 1319 (5th Cir. 1984@ay Lib v. University of Missoub58 F.2d 848 (8th Cir. 1977);
Gay Alliance of Students v. Matthewd4 F.2d 162 (1976§3ay Students Organization of
the University of New Hampshire v. Bonngd9 F.2d 652 (1st Cir. 1974).
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The Human Rights Committee, the treaty body chargél receiving
individual complaints of violations of the ICCPRpreluded in 1992 that
Tasmanias sodomy law amounted to an arbitrary interferemith privacy, in
violation of article 17 of the ICCPR? The European Court of Human Rights has
found that sodomy law&onstitute[] a continuing interferern@eith the right to
respect for ons private life under the analogous provision of@wavention for
the Protection of Human Rights and Fundamentaldénas, a regional human
rights treaty’*®

The Human Rights Committee has specifically noteat the existence of
sodomy laws in the United States isarious infringement of private li@nd has
Aconsequences . . . for [the] enjoyment of other &umights without
discrimination@*

The United States did not enter a reservation tizl&rl 7 when it ratified the
ICCPR. Although its instrument of ratification pided that this article and most
other provisions of the ICCPR are meelf-executing@meaning that they are not
enforceable in federal or state courts until impated through domestic
legislation, the United States explicitly recoguizthat the federal and state
governments have a responsibility to implementéhms of the covenant®

14%/iews of the Human Rights Committee under artigaBagraph 4 of the Optional
Protocol to the International Covenant on Civil arRblitical Rights concerning
Communication No. 488/1992: Australigara. 9, Human Rights Committee, 50th sess.,
U.N. Doc. CCPR/C/50/D/488/1992 (April 4, 1994).ti8ke 17(1) of the ICCPR provides:

No one shall be subjected to arbitrary or unlaivitdrference with his privacy,

family, home or correspondence, nor to unlawfuhekts on his honour and

reputation.

**See Dudgeon Caspara. 41 (Eur. Ct. H.R. September 23, 198b)ris Casepara.
38 (Eur. Ct. H.R. October 26, 1988)pdinos v. Cyprugara. 24 (Eur. Ct. H.R. March 25,
1993). Under the European conventida]veryone has the right to respect for his private
and family life, his home and his corresponde@onvention for the Protection of Human
Rights and Fundamental Freedoms, art. 8fpgned for signaturdov. 4, 1950, 213
U.N.T.S. 221 (entered into force Sept. 3, 1953).

Consideration of Reports Submitted by States Pattirder Article 40 of the
Covenant, Human Rights Committee, 53d sess., U.N. Doc. QCPR/Add.50 (1995),
para. 287 (commenting on the United Stait@ial report).

S15%5eeAJ.S. Reservations, Declarations, and Understandingggnational Covenant
on Civil and Political Right&Congressional Recordpl. 138, p. S4781-01 (daily edition,
April 2, 1992). With regard to implementation, tHeS. Senate noted:

[T]he United States understands that this Covestaailt be implemented by the

Federal Government to the extent that it exerclegslative and judicial

jurisdiction over the matters covered therein, atiterwise by the state and
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local governments; to the extent that state andllgovernments exercise

jurisdiction over such matters, the Federal Goveminshall take measures

appropriate to the Federal system to the endhleatdmpetent authorities of the

state or local governments may take appropriatesanea for the fulfillment of

the Covenant.
Ibid., para. 11(5). The Human Rights Committee blaserved that the United Statlesleral
structure Acoupled with the absence of formal mechanisms ltvilee federal and state
levels to ensure appropriate implementation of@bgenant rights by legislative or other
measures may lead to a somewhat unsatisfactoricapph of the Covenant throughout the
country@ Concluding Observations of the Human Rights CoremitUnited States of
America,para. 271, Human Rights Committee, 53d sess., Ddd. CCPR/C/79/Add.50;
A/50/40 (October 3, 1995).
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These facts lead Human Rights Watch to renew dufiocghe repeal of state
laws criminalizing private consensual conduct betwadults of the same sex to
bring the United States into conformity with intetional law?*®

The Rights to Freedom of Association and Peacefulsaembly

International law recognizes the rights of everytmteeedom of association
and peaceful assembly with others, subject to #meesrestrictions that may be
placed on the freedom of expression: the stateliméyhe freedom of association
only insofar as necessary for the protection ofrifjets or reputations of others,
national security or public order, or public healthmorals®*’ Similarly, the First
Amendment protects thight to associate with others in pursuit of a wideiety
of political, social, economic, educational, rebigs, and cultural endgt®

Even without the Equal Access Act, students hasanatitutionally protected
right to form a gay-straight alliance on the saerent as other student groups. As
Reps. Don Bonker and William F. Goodling observed994:

The rights of the lawful, orderly group to meet aot dependent upon
the fact that other students may object to thesdegressed. All
students enjoy free speech constitutional guaranttds the schoed
responsibility to maintain discipline in order tlal student groups be
afforded an equal opportunity to meet peacefullheut harassment.
The school must not allow/ecklersveto &°

1%SeeHuman Rights Watchylodern Capital of Human Rights? Abuses in theeStat
of Georgia(New York: Human Rights Watch, 1996), p. 155.

*1SeelCCPR, arts. 22, 21; Convention on the Rightsef€hild, art. 15.

*®Roberts v. United States Jayce#88 U.S. 609, 622 (1984).

*1%Statements of Reps. Don Bonker and William F. Goaggdlin Congressional
Record,vol. 130 (daily edition, October 11, 1994), pp333-18.
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Similarly, the right to freedom of association gais lesbian, gay, bisexual,
and transgender teachers and administrators whoggy rights groups, attend
events such as gay pride rallies, or are open aheirt relationship with their
partners. In the case Weaver v. Nebo School Distriétr example, the federal
district court notedATo the extent the School District may be punishifg
Weaver by not assigning her as a volleyball coaebabse of her private
relationship with another woman, this action isamstitutional &°

The Right to Education

The right to education is recognized in both inional and domestic U.S.
law. Internationally, the right is set forth irettuniversal Declaration of Human
Rights, the International Covenant on Economicjgand Cultural Rights, and the
Convention on the Rights of the Child. These umsnts place an obligation on
states to endeavor to make public education avaikid accessible to all youth.

Although the U.S. Constitution does not guaranteeright to education, all
U.S. states recognize a fundamental right to pgimaad secondary education in
state constitutions or confer the right by statteAs the U.S. Supreme Court has
observed,

52Qy/eaver v. Nebo School Distri@9 F. Supp. 2d 1279, 1290 n.10 (D. Utah 1998).

2}The U.S. Supreme Court has rejected the contetmieducation is a fundamental
right guaranteed by the U.S. ConstitutiéBducation, of course, is not among the rights
afforded explicit protection under our Federal Giagon. Nor do we find any basis for
saying it is implicitly so protecte@San Antonio Independent School District v. Rodigue
411 U.S. 1 (1973). For areview of the right taeation in state constitutions and statutes,
see generally Molly McUsiciWhe Use of Education Clauses in School Finance rRefo
Litigation,@Harvard Journal on Legislatiornyol. 28 (1991).
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education is perhaps the most important functiorstafe and local
governments. Compulsory school attendance laws thadgreat
expeditures for education both demonstrate ourgmton of the
importance of education to our democratic socidtys required in the
performance of our most basic public responsiéditeven service in the
armed forces. Itis the very foundation of godzenship. Today itis a
principal instrument in awakening a child to cudtiwalues, in preparing
him for later professional training, and in helphig to adjust formally

to his environment . . %2

522Brown v. Board of EducatioB47 U.S. 483, 493 (1954). The U.S. Supreme Court
has also observed that educatfprovides the basic tools by which individuals milgad
economically productive live@andAas a fundamental role in maintaining the fabriowf
society@Plyler v. Doe 457 U.S. 202, 221-22 (1982).
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Under article 26 of the ICCPR, the United Statesbiégated to respect the
entittlement of every persoWwithout any discrimination to the equal protectadn
the law@Consistent with this nondiscrimination provisiarhen a state provides
education for its children, it may not arbitrardgny an education to particular
groups of children. The state may make distinstiamong groups of individuals
only to the extent that those distinctions are Base reasonable and objective
criteria. In particular, the state may not makstidctions among people on the
basis of a quality, such as sexual orientatiort, ithaherent to individuality and
humanity and a deeply rooted element of®sense of seff>

Further, in providing education, the state is cdiiégl to promote respect for
human rights. The preamble to the Universal Datitam of Human Rights declares
that Aevery individual and every organ of society, kegpthis Declaration
constantly in mind, shall strive by teaching andeadion to promote respect @r
human rights. The Universal Declaration goe®@rovide thafeducation shall
be directed to the full development of the humamsgeality and to the
strengthening of respect for human rights and foretdal freedom@Similarly,
the Convention on the Rights of the Child provittes the purposes of education
includeAhe development of respect for human rights anddorental freedon@
andAhe preparation of the child for responsible lifaifree society, in the spirit of
unders4tanding, peace, tolerance, equality of sexedriendship among all peoples

Protection of Gender Identity in International and U.S. Law

52)5eeMRight to Nondiscrimination and Equal Protectiontef Laws@ection, above.

52%Convention on the Rights of the Child, art. 29(L)(d). The Declaration on the
Rights of the Child also provides that the chithall be given an education which will
promote his general culture, and enable him, ceséslof equal opportunity, to develop his
abilities, his individual judgment, and his sen$enoral and social responsibility, and to
become a useful member of soci@peclaration on the Rights of the Child, Principle
G.A. Res. 1386, U.N. GAOR, 14th sess., Supp. Nop169, U.N. Doc. A/4354 (1959).
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In the course of our research, Human Rights Wattelmiiewed students who
reported suffering harassment or violence, not liezaf their actual or perceived
sexual orientation, but because of their gendettiye expression, or appearance.
Young men talked of being perceivedAffeminate@ypassive@r Ainathletic@
Young women reported being callddo aggressivébutch@having an attitudé
or Aa troublemake@ Some of these students identify as gay, lestidrisexual
and they perceive that their sexual orientafitrough not explicitly
citedCtriggered these attacks. Some of the studentsitgeviewed identify as
heterosexual but simply fail to conform to gendasdxd stereotypes and are coping
with harassment and violence for failing to confauonrigid rules dictating how
young women and young méshoulda@act, speak, walk, dress, compete, and look.
Still others are questioning their gender identibhd may, as adults, identify as
transgendet?®

Gender identityefers to whether a perssrinnate or perceived sense of self
conforms with ons biological sex. Gender expressiorefers to ong active,
outward portrayal of ore gender identity, while orsgender appearands how
others perceive oregender? Rigid stereotyping of roles for girls and boysda
men and women) can lead to significant abuse oplpewho fail to conform to
these stereotypes. The rigidity of stereotypedsébr both men and women and
their contribution to gender-based discriminati@swecognized in the Convention
on the Elimination of All Forms of Discriminatioigainst Women, which requires
states to:

take all appropriate measures: (a) To modify theadand cultural
patterns of conduct of men and women, with a vieva¢hieving the
elimination of prejudices and customary and alkotpractices which

*®Transgendeiis an umbrella term that encompasses a continuam fnen and
women who simply failed to conform to socistyules dictating how men and women
should look to people who identify as transsexualat is, people who undergo medical
treatment, including sex reassignment surgeryrderoto change their bodies to conform
with their gender identitiesTranssexualisnis recognized by the medical establishment
when men or women report a persistent identificativat does not conform with their
biological sex. Under existing medical protocalsch a diagnosis is made only after a
person reaches twenty-one years old.

%There is a growing debate regarding the medicabshmerny treatment of infants
who are born intersex, with ambiguous indicatorthefr biological sex. However, for the
purposes of this report, we have confined oursetvasliscussion of issues related to sexual
orientation and gender identity. For more infoliorabn intersexuality, see the webpage of
the Intersex Society of North America, www.insa/qagcessed on March 28, 2001).
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are based on the idea of the inferiority or theesigpity of either of the
sexes or on stereotyped roles for men and wotien.

52Convention on the Elimination of All Forms of Diguination against Women, art.
5(a),adoptedDecember 18, 1979, 1249 U.N.T.S. 13 (enteredamte September 3, 1981).
The United States has signed but failed to ratiéyConvention on the Elimination of All
Forms of Discrimination against Women. Nonethelessa signatory to the treaty, the
United States should respect its object and pur@sgecially because it is an elaboration of
the prohibition against discrimination on the badisex enshrined in the ICCPR, a treaty
which the United States has ratified.
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The Committee on the Elimination of Discriminati@gainst Women
recognizes the pervasiveness of such stereotyfirigjlaborating on the importance
of rejecting stereotyped roles for men and wometh i contributing role in
gender-based violence, it has observed:

Traditional attitudes by which women are regardedabordinate to
men or as having stereotyped roles perpetuate prilad practices
involving violence or coercion, such as family @ote and abuse,
forced marriages, dowry deaths, acid attacks amalfe circumcision.

Such prejudices and practices may justify gendsetbaviolence as a
form of protection or control of women. The effe€such violence on
the physical and mental integrity of women is tprilee them of equal

enjoyment, exercise and knowledge of human rightsfandamental

freedoms?®

Although the committee focused on violence agaimshen, the phras&@ender-
based violena@includes violence against both men and women 89 &s the
violence is motivated by gender. Thus, men asagWomen may be targeted for

528General Recommendation No. 3, Education and Puiarmation Campaigns,
Committee on the Elimination of Discrimination agsti Women, 6th sess., U.N. Doc.
CEDAWI/C/1987/L.1/Add (1987). The general recomnsiah calls for education and
public information programs in light of the factathevery country report has reflected a
failure to address article 5. The committee obsgthatthe reports . . . present features in
varying degrees showing the existence of steredtyymmceptions of women . . . that
perpetuate discrimination based on sex and hirfgemiplementation of article 5 of the
Convention@

52%General Recommendation No. 19, Violence Againstaiigrara. 11, Committee on
the Elimination of Discrimination against Women, til sess., U.N. Doc.
CEDAW/C/1992/L.1/Add.15 (1992).
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violence because they fail to conform to stereatyp@sed on gender or because
they claim a gender identity which fails to confowith societal expectations.

The committee noted thagender-based violence, which impairs or nullifies
the enjoyment by women of human rights and fundaahéreedoms under general
international law or under human rights conventjgssliscrimination within the
meaning of article 1 of the Conventi@® The committee expressly recognized
violations of the right to life, the right not t@Isubject to torture or cruel, inhuman
or degrading treatment or punishment, the rigregoal protection according to
humanitarian norms in times of conflict, the rigdtiberty and security of person,
the right to equal protection under the law, tlghtito equality in the family, the
right to the highest attainable standard of physiod mental health, and the right
to just and favorable conditions of wotk.

The committee also reiterated that the conventippli@s to violence
perpetrated by public authorities and requiresestat act with due diligence to
prevent or at least provide redress for acts dénite byfany person, organization
or enterprise®”

The recognition that gender-based discriminatiod @ersecution is a
violation of human rights is also found in the pglof the United Nations High
Commission for Refugees that encourages states:

to adopt the interpretation that women asylum sesakko face harsh or
inhuman treatment due to their having transgredsedocial mores of
the society in which they live may be consideregarticular social
group@yithin the meaning of Article 1 A (2) of the 19b6hited Nations
Refugee Conventioti:

Similarly, the European Parliament adopted a reieolun 1984 recognizing that
women whoAransgress social morgare a social group for the purposes of the
Convention Relating to Refuge®s.

The growing jurisprudence recognizing gender-baseskecution triggered by
women failing to conform to societal expectationd the committes analysis of
gender-based violence, provide the basis undenattenal law for protecting both

>9Ybid.

*libid.

>*bid.

53*Executive Committee Conclusion No. 39 (XXXVI), &efuWomen and
International Protectionpara. k, U.N. High Commissioner for Refugees (1985

53European Parliament, Resolution on the Applicatibithe Geneva Convention
relating to the Status of Refugees, 1984 O.J. (Q 137.
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men and women from discrimination and persecutased on their gender identity
or expression. Harassment and violence againgéistst who fail to conform to
societys preconceptions of how young men and women stamtlig a violation of
not only the rights enumerated by the committeealso the right to education and
the right to freedom of expression.

U.S. courts have also had to grapple with the st how discrimination
or harassment based on actual or perceived gedeetity may violate federal
prohibitions against sex discrimination. Title \¢ifl the Civil Rights Act of 1964
prohibits employment discrimination based on ramdpr, religion, sex, and
national origin®®> The jurisprudence surrounding Title VII providé® most
extensive exploration of the parameters of sexridnsgation in U.S. law. The
federal Equal Employment Opportunity Commissionnpugated regulations for
the enforcement of the law which include the follmgvdefinition:

Unwelcome sexual advances, requests for sexuakfzamad other verbal
or physical conduct of a sexual nature constitexeal harassment when
. or (3) such conduct has the purpose or effécirveasonably
interfering with an individuas work performance or creating an

intimidating, hostile, or offensive work environmegrf

3%Civil Rights Act of 1964, Pub. L. 88-352, Title VIV8 Stat. 253 (codified as
amended at 42 U.S.C. 2000e to 2000e-17 (2001)).
539 C.F.R! 1604.11(a) (1996).
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The lead case in the area of how discriminatioeth@s gender identity may
rise to the level of sex discrimination under TiXfd is Price Waterhouse v.
Hopkins®*" In thePrice Waterhousease, the employee, Ann Hopkins, was denied
partnership despite a stellar employment record thi¢ firm. When the firm failed
to reconsider her for partnership the followingryg4opkins filed a claim for sex
discrimination. The defendant argued that she veased partnership based on a
negative assessment of hrterpersonal skill@® In deciding this case, the
Supreme Court recognized that the legislative histeas bizarre, afsex@as a
grounds on which to forbid employment discriminatias added by opponents of
the bill with the intent of defeating the legistat*® The Court then found that
gender stereotyping established the link to thafitess sex that is required under
Title VII. Specifically, the Court noted a partreadvice to the plaintiff that she
Awlalk more femininely, talk more femininely, dres®re femininely, wear make-
up, have her hair styled, and wear jewedy. The Court went on to state:

It takes no special training to discern sex steyang in a description of
an aggressive female employee as requingpurse in charm scho@.
Nor . . . does it require expertise in psychologykhow that, if an
employees flawedAnterpersonal skill&an be corrected by a soft-hued
suit or a new shade of lipstick, perhaps it iseh®ployees sex and not
her interpersonal skills that has drawn the cetici*!

The connection between sex or gender stereotypidgsex discrimination
was explored more exhaustively by a federal appealst in Doe v. City of

537490 U.S. 228 (1989). The Civil Rights Act of 19@hactedto respond to recent
decisions of the Supreme Court by expanding thpesob relevant civil rights statutes in
order to provide adequate protection to victimslistrimination@has superceded other
aspects of the Coustanalysis irPrice Waterhouse. Séwub. L. No. 102-166," 3(4)
(codified at 42 U.S.C. 1981 note) and 107 (codified at 42 U.S.C2000e-2, 2000e-5(q)),
105 Stat. 1071, 1071, 1075-16ndgraf v. USI Film Product§11 U.S. 244, 251 (1994).

5385ee Price Waterhous490 U.S. at 234.

3%0pponents of the Civil Rights Act of 1964 added fitevision prohibiting
employment discrimination based on sex to thel#@ttause they were convinced that a
sufficient number of lawmakers would balk at guéeaing equality between men and
women and withdraw their support for the meas@w®abid., p. 244 n.9 (citing Charles and
Barbara WhalenThe Longest Debate: A Legislative History of thé4Livil Rights Act
(Cabin John, Maryland: Seven Locks Press, 1985)1pp-17).

%%bid., p. 235.

5Ybid., p. 256.



Legal Standards 255

Belleville, lllinois>* InDoe,one of the plaintiffs was a teenage heterosexat m
who wore an earring in one ear. He was caffag@andAjuee@and asked if he
was aAgirl or a guy@he was threatened with anal rape; and he hatksiicles
grabbed by a heterosexual male co-worker. Thet @mswered the question of
whether a heterosexual male can sexually haraskartweterosexual male in the
affirmative, consistent with the Supreme Ceudecision irOncale. The court
noted that one of the plaintiffesas apparently singled out for . . . abuse bedhese
way in which he projected the sexual aspect gpéisonality (and by that we mean
his gender) did not conform to his coworkevieew of appropriate masculine
behavior@® The court quoted the Supreme Cesurbbservation inPrice
Waterhousehat:

42119 F.3d 563 (7th Cir. 1997). This decision wakssguently vacated by the
Supreme Court and remanded to the U.S. Court okAlgpfor the Seventh Circuit for
further consideration in light dbncale v. Sundowner Offshore Servic€s9 U.S. 806
(1998), which held that same-sex sexual harassimetvered by Title VII of the Civil
Rights Act of 1964. ThB®oecase was apparently resolved without a publisteetsibn.

**Doe, 119 F.3d at 580.
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We are beyond the day when an employer could eteaémaployees by
assuming or insisting that they matched the stgpecassociated with
their group, forAm forbidding employers to discriminate against
individuals because of their sex, Congress intenalsttike at the entire
spectrum of disparate treatment of men and wonmguitheg from sex
stereotypesd

The court also emphasized that when the contetiteoharassment is explicitly
sexuaCas inDoe,where the harassers grabbed the plasti#kticles, threatened to
rape him, and debated whether he would scream weipexCthe plaintiff meets his
burden of proving that he suffers harassment becatiiis sex. The coust
holding is consistent with prior decisions in whifthis generally taken as a given
that when a female employee is harassed in explggkual ways by a male worker
or workers, she has been discriminated agaiesause eher sex@”® Rejecting
the view that same-sex sexual harassment mustiee lba the harassattraction
to the victim, another federal court observed i8@9

Title VII does not require that sexual harassmemtniotivated by
attraction, only that it be because of sex; indemessment, like other
forms of victimization, is often motivated by issus power and control
on the part of the harasser, issues not relatedxoal preferencé®

But in the absence of explicit protection from distnation based on sexual
orientation and gender identity, some courts hageired a higher burden from
lesbian, gay, bisexual, and transgender individwhls are subjected to same-sex

5Price Waterhouse}90 U.S. at 251 (quotirigps Angeles Dept. of Water and Power
v. Manhart,435 U.S. 702, 707 n.13 (1978) (quoti®grogis v. United Air Lines, Inct44
F.2d 1194, 1198 (7th Cir. 1971)}juoted in Doel19 F.3d at 581.

**Doe, 119 F.3d at 574.

4®Tanner v. Prima Donna Resorts, In@19 F. Supp. 351, 355 (D. Nev. 199fi)pted
in Doe,119 F.3d at 588.
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harassment. Most recently, a federal court of alggeeld in March 2001 that a gay
employee who had enduréalpanoply of markedly crude, demeaning, and sexuall
oriented activitie®lid not demonstrate discrimination based on hislgebecause
he could not show that his harassers were motivatedexual desire or by
Ageneral hostility to the presence of [men] in thekplace=@ Dissenting from
the panes decision in the case, one judge noted:

*'Rene v. MGM Grand Hotel, In@43 F.3d 1206 (9th Cir. 2001) (quotiGmcale,
523 U.S. at 80).
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If his attackers were women or if they were gay @enif Rene were a
lesbian attacked by straight ni&here is no question that plaintf
openly gay status would not be a complete deferisis Witle VII claim.

That Rene attackers were ostensibly heterosexual meniasis for a
different outcom€the attack was homosexual in nature, and his case
involves allegations of sexual abuse that femalgleyees did not have
to endure’®

In a positive development, the U.S. Department wstide announced,
following theOncaledecision, that it would use existing federal ciights laws to
take legal action against businesses and stat®eaidyovernments that engage in
employment discrimination against transgender pexstased on employsr
Aexpectations of what a male employee should aet ik how he should hold
himself out@®

Title IX of the Education Amendments of 1972 pratsiBex discrimination in
federally funded educational prografs. In reviewing claims under Title IX,
federal courts have consistently drawn on TitlejMiisprudence to help understand
the parameters of sex discrimination. Having fouhdt sex discrimination
encompasses discrimination based on violatingstygres of how men and women
are expected to look, dress, talk, walk, and ki pgtobable that courts would find
sexual harassment or discrimination in similar sasigh students.

This conclusion is supported by the guidelinesddsoy the Office for Civil
Rights of the U.S. Department of Education, whicheethe analysis doe v. City
of Belleville

[1]f harassment is based on conduct of a sexuareatt may be sexual
harassment prohibited by Title IX even if the haeasind the harassed
are the same sex or the victim of the harassmeayisr lesbian. If, for

5*8bid. (D.W. Nelson, J., dissenting).

%49Policy Targets Bia@Vashington BladeNovember 20, 1998.

%%eeEducation Amendments of 1972, Pub. L. No. 92-3i8e TX, 86 Stat. 374
(codified as amended at 20 U.S'C1681(a) (2000)).
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example, harassing conduct of a sexual natureréctéid at gay or
lesbian students, it may create a sexually hostiléronment and may
constitute a violation of Title IX in the same wtat it may for a
heterosexual studerit:

%1y.S. Department of Education, Office for Civil RighASexual Harassment
Guidance: Harassment of Students by School Empéog@ther Students, or Third Parti@s,
Federal Registeryol. 62 (March 13, 1997), p. 12039.
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XIl. CONCLUSION

This is a report about the abject failure of thetéth States government to
protect lesbian, gay, bisexual, and transgendethywho attend public schools
from harassment and violence. Government at ttad, Istate, and federal levels has
refused to dismantle the laws and policies andlituirate the practices that
effectively discriminate against these youth. Emérenched societal prejudice
against lesbian, gay, bisexual, and transgendahysiased on rigidly enforced
rules dictating how girls and boys should look,ky&lk, dress, act, think, and feel.
The social regime in most schools is unforgivingu¥h who break these rules will
be punished. Their peers enforce the rules thrdaghssment, ostracism, and
violence. School officials condone this cruel dyiiathrough inaction or in some
cases because they, too, judge gay, leshian, likend transgender youth to be
undeserving of respect.

Discrimination based on sexual orientation alsofogtes the discrimination
based on gender that many girls face in schoolpkates lesbians in a particularly
vulnerable position. The discriminatory view thalys are inherently superior to
girls pervades many schools, sending boys a mesisagthey should assert their
masculinity and prove their heterosexuality by beabusive and disrespectful to
girls as well as to gay students. Unfortunatelxism also thrives in gay
communities. Young lesbians not only face harassraed abuse from their
heterosexual peers but may also face discrimindtimm their gay male peers.
While gay boys receive some positive messages bedhey are boys, young
lesbians receive the message that they are unwodtiybecause of their gender
and because of their sexual orientation. Thussribt surprising that youth service
providers were concerned that lesbians were leslylio do well in school once
they were identified by their peers. Transgentietents are the most vulnerable
beause they receive both intensely negative messagkalmost no peer support or
understanding.

The impact of this harassment and discriminatiodeigastating. In a study
conducted in an lowa school, gay students repdréading on average antigay
epithets every seven minutes. What makes the $raeag even more devastating
for the students is that the adults and the irt&iits charged with protecting and
educating students turn their backs on them. Imyn@ases, adults who do
intervene fear they will themselves become theetargf harassment and will lose
their jobs.

Left unchecked, peer harassment escalates intengel Lesbian, gay,
bisexual, and transgender students describe thdir elxperiences as living in
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survival mode. Not surprisingly, they lose theictis, their grades drop, some drop
out, and a few commit suicide.

There is no possible justification for why schoffiaials turn their backs on
these students. The foundational principle of humghts is that all people are
born free and equal in dignity and rights. Butri@re than two million school age
youth in the United States who are different frén@ inajority of their peers soon
learn that the principle of equality does not applyhem. They are rejected by
school officials who either agree with the sociabnctioned prejudice against
lesbian, gay, bisexual, and transgender individnatse United States or cave into
pressure from those who actively promote discrimainapractices.

The role of government in defending and promothmg ltuman rights of its
citizens is to challenge ingrained prejudice, distiea legal and de facto
discrimination, and ensure that all are treateth @ignity and respect. Federal,
state, and local governments have failed to futi$ role.

Despite this failing, the youth we interviewed dbage the climate of
prejudice, discrimination, and fear that surroutigsn each day in their schools.
They demand that school officials protect lesbgay, bisexual, and transgender
youth from harassment and violence from peerseachers. Itis a demand which
must be met.

And it must be met not just for lesbian, gay, bisgxand transgender youth,
but for all youth. The government at all levelspecially school administrators,
teachers, and counselors, as well as parents amth gervice providers must
understand that failing to protect gay youth ultiehaharms all youth.

When adults fail to model and teach respect foyalith, and indeed for all
human beings, they send a message that it is atdeb demean, attack, and
discriminate against others because they are qramoeived to be different. Itisa
message that can only hurt its recipients. Pdyeofg a teenager is building ese
identity. By tolerating discrimination, harassmemtd violenc€whether based on
gender, gender identity, sexual orientation, ratienicity, immigration status, or
disabilityCsociety imbues this process of learning aboutsoself with negative
judgments. The youth who harass others not ordyiearning behavior that is
ultimately harmful to themselves but are acting theatir awareness of society
failure to respect the equality and dignity oftaliman beings.

In this report, Human Rights Watch calls on statherities to end legal and
de facto discrimination based on sexual orientadiothgender identity, to compel
school officials to protect all students from harasnt and violence, to create
models for intervention to stop harassment andidt@stating impact on students,
and to monitor school systems throughout the cguotensure compliance with
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the principle of nondiscrimination. Furthermoreyribn Rights Watch calls for

teaching respect for all students and ensuringeébahers and other school officials
have the skills to communicate that no form of titgdbased harassment or
discrimination is acceptable.



DECIPHERING LEGAL CITATIONS

International Documents

The first citation to an international treaty imstheport gives the full name of
the document; the date on which it was openeddoasure, approved, or adopted;
the abbreviation for the official compilation, oeporter series, in which it is
published, usually the)nited Nations Treaty Serigs).N.T.S.), preceded by the
volume number and followed by the page number diciwiie treaty begins; and
the date on which the agreement entered into foi€¢he treaty has not been
published in a bound reporter series, the citatjpives the U.N. or other
organizational document number. For example, itsereference to the ICCPR
reads: International Covenant on Civil and PolitRahts (ICCPR)ppened for
signatureDecember 19, 1966, 999 U.N.T.S. 85 (entered iatoef March 23,
1976).

Decisions of the International Court of Justice published inReport of
Judgements, Advisory Opinions and Orders of thert@tional Court of Justice
(I.C.J.). The decisions of the Inter-American QafrHuman Rights appear in
Inter-American Court of Human Rights, Series A:glaénts and Opinionand
Series C: Decisions and Judgmeiflster-Am. Ct. H.R.); those of the Inter-
American Commission on Human Rights are found eAhnual Report of the
Inter-American Commission on Human Rigfitder-Am. C.H.R.). Decisions of
the European Court of Human Rights appediiropean Court of Human Rights
(Eur. Ct. H.R.) or in th&earbook of the European Convention on Human Rights
(Y.B. Eur. Conv. on H.R.); and the decisions of Faieropean Commission of
Human Rights are published i@ollections of Decisions of the European
Commission of Human RightSur. Commn H.R. Dec. and Rep.) or European
Human Rights Repor{&ur. H.R. Rep.).

Cases decided by the International Court of Justiwk other international
tribunals are identified by the case name, usubiynames of the parties; the
volume and abbreviated name of the source in vthielease is published; the page
on which the case begins; and the date of decisibis not given in the case name
or volume number:

Advisory Opinion on Namibid,971 1.C.J. 16, 47.
The Handyside Cas@4 Eur. Ct. H.R. (ser. A) (1971).

As in the citation to the Namibia advisory opinitim initial page number may be

followed by another page number or numbers givirg éxact location of the
material cited.
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Citations to documents issued by the Human Righteni@ittee, the
Committee on the Rights of the Child, and other Ubbdies give the document
name; the treaty body, committee, or agency tsaeid the document; the session
number (occasionally indicating the session pameeting number); page number;
U.N. document number; and year:

Views of the Human Rights Committee under articfgbagraph 4, of
the Optional Protocol to the International Covenamm Civil and
Political Rights concerning Communication No. 48%2: Australia,
Human Rights Committee, 50th sess., U.N. Doc. CCPFRVD/
488/1992, para. 8.7 (April 4, 1994).

Concluding Observations of the Committee on thétRigf the Child:
Japan, Committee on the Rights of the Child, 18th sedsN. Doc.
CRC/C/15/Add.90 (1998).

General Recommendation No. 19, Violence againstai@@ommittee
on the Elimination of Discrimination against Wométth sess., U.N.
Doc. CEDAW/C/1992/L.1/Add.15 (1992).

U.S. Documents

U.S. federal laws are published after their enantimnited States Statutes
at Large(Stat.) and are subsequently compiled inthged States Codg).S.C.).
Administrative regulations, executive orders, angsgential proclamations are
published in thd~ederal Registe(Fed. Reg.) and then compiled in thede of
Federal RegulationéC.F.R.).

Each U.S. state publishes its laws in its own @ffistatutory compilation.
Most states have a single statutory code thawvideti into chapters, sections, or
tittesCthe Official Code of Georgia Annotated (Ga. CodenAnKansas Statutes
Annotated (Kan. Stat. Ann.), and the General Lafvshe Commonwealth of
Massachusetts (Mass. Gen. L.), for example. Galéip New York, and Texas
codify their laws by subject, such as the CalifarBiducation Code (Cal. Educ.
Code), the New York Civil Rights Law (N.Y. Civ. Risaw), or the Texas Labor
Code (Tex. Lab. Code Ann.). For a comprehensateoli state law sources, see
Columbia Law Reviewditors et al., compiler§he Bluebook: A Uniform System of
Citation,15th ed. (Cambridge, Massachusetts: Harvard LavieReAssociation,
1991), pp. 165-218.

U.S. federal court cases are identified by caseeh#ime volume and page of
the source in which it is published, the court tissued the decision, and the
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decision date. Decisions of the U.S. Supreme Cararpublished in thelnited
States Reportdit).S.). Cases decided by the U.S. courts of dppeafound in the
first, second, and third series of fhederal Reporte(F., F.2d, and F.3d), and the
decisions of U.S. district courts are publishethinfirst and second series of the
Federal SupplemerfE. Supp. and F. Supp. 2d). For example, the Supreme
Courts 1954 decision iBrown v. Board of Educatiofiound in volume 347 of the
United States Reportt page 483, is cited &own v. Board of Educatior347
U.S. 483 (1954). The citatiosabozny v. Podlesn92 F.3d 446, 458-59 (7th Cir.
1996), refers to the decision of the U.S. CouAmpbeals for the Seventh Circuit in
Nabozny v. Podlesnfgund in volume 92 of thEederal Reporter, Third Series,
beginning on page 446, with the specific materit@dclocated at pages 458 and
459.

State court cases are published in six regionartes: Atlantic Reporter
(A., A.2d),North Eastern ReportéN.E., N.E. 2d)North Western ReportéN.W.,
N.W. 2d), Pacific Reporter(P., P.2d)South Eastern Report€6.E., S.E. 2d),
South Western Reportd5.W., S.W. 2d),Southern ReportefSo., So. 2d).
Citations to state court cases published in theyerters indicate the state and court
that issued the decision. For instance, the detithat invalidated Georgsa
sodomy statuteRowell v. State510 S.E.2d 18, 26 (Ga. 1998), was issued by the
Supreme Court of Georgia. In Tennessee, the statd of appeals reached a
similar decision inCampbell v. Sundquif226 S.W.2d 250 (Tenn. Ct. App. 1996).



APPENDIX A
Excerpts from the International Covenant on Civil and Political Rights

Preamble

The States Parties to the present
Covenant,

Considering that, in accordance
with the principles proclaimed in the
Charter of the United Nations,
recognition of the inherent dignity
and of the equal and inalienable
rights of all members of the human
family is the foundation of freedom,
justice and peace in the world,

Recognizing that these rights
derive from the inherent dignity of
the human person,

Recognizing that, in accordance
with the Universal Declaration of
Human Rights, the ideal of free
human beings enjoying civil and
political freedom and freedom from
fear and want can only be achieved if
conditions are created whereby
everyone may enjoy his civil and
political rights, as well as his
economic, social and cultural rights,

Considering the obligation of
States under the Charter of the
United Nations to promote universal
respect for, and observance of,
human rights and freedoms,

Realizing that the individual,
having duties to other individuals
and to the community to which he
belongs, is under a responsibility to
strive for the promotion and
observance of the rights recognized
in the present Covenant,

267

Agree upon
articles:

the following

Article 2

1. Each State Party to the
present Covenant undertakes to
respect and to ensure to all
individuals within its territory and
subject to its jurisdiction the rights
recognized in the present Covenant,
without distinction of any kind, such
as race, color, sex, language,
religion, political or other opinion,
national or social origin, property,
birth or other status.

2. Where not already provided
for by existing legislative or other
measures, each State Party to the
present Covenant undertakes to take
the necessary steps, in accordance
with its constitutional processes and
with the provisions of the present
Covenant, to adopt such legislative
or other measures as may be
necessary to give effect to the rights
recognized in the present Covenant.

3. Each State Party to the
present Covenant undertakes:

(a) To ensure that any person
whose rights or freedoms as herein
recognized are violated shall have an
effective remedy, notwithstanding
that the violation has been committed
by persons acting in an official
capacity;
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(b) To ensure that any person
claiming such a remedy shall have
his right thereto determined by
competent judicial, administrative or
legislative authorities, or by any
other competent authority provided
for by the legal system of the State,
and to develop the possibilities of
judicial remedy;

(c) To ensure that the
competent authorities shall enforce
such remedies when granted.

Article 3

The States Parties to the present
Covenant undertake to ensure the
equal right of men and women to the
enjoyment of all civil and political
rights set forth in the present
Covenant.

Article 4

1. Intime of public emergency
which threatens the life of the nation
and the existence of which is
officially proclaimed, the States
Parties to the present Covenant may
take measures derogating from their
obligations under the present
Covenant to the extent strictly
required by the exigencies of the
situation, provided that such
measures are not inconsistent with
their other obligations under
international law and do not involve
discrimination solely on the ground
of race, color, sex, language, religion
or social origin.

2. No derogation from articles
6, 7, 8 (paragraphs | and 2), 11, 15,
16 and 18 may be made under this
provision.

3. Any State Party to the
present Covenant availing itself of
the right of derogation shall
immediately inform the other States
Parties to the present Covenant,
through the intermediary of the
Secretary-General of the United
Nations, of the provisions from
which it has derogated and of the
reasons by which it was actuated. A
further communication shall be
made, through the same
intermediary, on the date on which it
terminates such derogation.

Article 5

1. Nothing in the present
Covenant may be interpreted as
implying for any State, group or
person any right to engage in any
activity or perform any act aimed at
the destruction of any of the rights
and freedoms recognized herein or at
their limitation to a greater extent
than is provided for in the present
Covenant.

2. There shall be no restriction
upon or derogation from any of the
fundamental human rights
recognized or existing in any State
Party to the present Covenant
pursuant to law, conventions,
regulations or custom on the pretext
that the present Covenant does not
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recognize such rights or that it
recognizes them to a lesser extent.

Article 6

2. States Parties shall ensure to
the maximum extent possible the
survival and development of the
child.

Article 7

No one shall be subjected to
torture or to cruel, inhuman or
degrading treatment or punishment.
In particular, no one shall be
subjected without his free consent to
medical or scientific
experimentation.

Article 18

1. Everyone shall have the right
to freedom of thought, conscience
and religion. This right shall include
freedom to have or to adopt a
religion or belief of his choice, and
freedom, either individually or in
community with others and in public
or private, to manifest his religion or
belief in worship, observance,
practice and teaching.

2. No one shall be subject to
coercion which would impair his
freedom to have or to adopt a
religion or belief of his choice.

3. Freedom to manifest one's
religion or beliefs may be subject
only to such limitations as are
prescribed by law and are necessary
to protect public safety, order,

1. States Parties recognize that
every child has the inherent right to
life.

health, or morals or the fundamental
rights and freedoms of others.

4. The States Parties to the
present Covenant undertake to have
respect for the liberty of parents and,
when applicable, legal guardians to
ensure the religious and moral

education of their children in
conformity ~ with  their  own
convictions.
Article 19

1. Everyone shall have the right
to hold opinions  without
interference.

2. Everyone shall have the right
to freedom of expression; this right
shall include freedom to seek,
receive and impart information and
ideas of all kinds, regardless of
frontiers, either orally, in writing or
in print, in the form of art, or through
any other media of his choice.

3. The exercise of the rights
provided for in paragraph 2 of this
article carries with it special duties
and responsibilities. It may therefore
be subject to certain restrictions, but
these shall only be such as are
provided by law and are necessary:

(a) For respect of the rights or
reputations of others;

(b) For the protection of
national security or of public order
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(ordre public), or of public health or
morals.

Article 20

1. Any propaganda for war
shall be prohibited by law.
Article 21

The right of peaceful assembly
shall be recognized. No restrictions
may be placed on the exercise of this
right other than those imposed in
conformity with the law and which
are necessary in a democratic society
in the interests of national security or
public safety, public order (ordre
public), the protection of public
health or morals or the protection of
the rights and freedoms of others.

Article 22

1. Everyone shall have the right
to freedom of association with
others, including the right to form
and join trade unions for the
protection of his interests.

2. No restrictions may be
placed on the exercise of this right
other than those which are prescribed
by law and which are necessary in a
democratic society in the interests of
national security or public safety,
public order (ordre public), the
protection of public health or morals
or the protection of the rights and
freedoms of others. This article shall
not prevent the imposition of lawful
restrictions on members of the armed

2. Any advocacy of national,
racial or religious hatred that
constitutes incitement to
discrimination, hostility or violence
shall be prohibited by law.

forces and of the police in their
exercise of this right.

3. Nothing in this article shall
authorize States Parties to the
International Labor Organization
Convention of 1948 concerning
Freedom of Association and
Protection of the Right to Organize
to take legislative measures which
would prejudice, or to apply the law
in such a manner as to prejudice, the
guarantees provided for in that
Convention.

Article 23

1. The family is the natural and
fundamental group unit of society
and is entitled to protection by
society and the State.

2. The right of men and women
of marriageable age to marry and to
found a family shall be recognized.

3. No marriage shall be entered
into without the free and full consent
of the intending spouses.

4. States Parties to the present
Covenant shall take appropriate steps
to ensure equality of rights and
responsibilities of spouses as to
marriage, during marriage and at its
dissolution. In the case of
dissolution, provision shall be made
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for the necessary protection of any
children.

Article 24
1. Every child shall have,
without any discrimination as to race,
color, sex, language, religion,
3. Every child has the right to
acquire a nationality.

Article 26

All persons are equal before the
law and are entitled without any
discrimination to the equal protection
of the law. In this respect, the law

national or social origin, property or
birth, the right to such measures of
protection as are required by his
status as a minor, on the part of his
family, society and the State.

2. Every child shall be
registered immediately after birth
and shall have a name.

shall prohibit any discrimination and
guarantee to all persons equal and
effective protection against
discrimination on any ground such as
race, color, sex, language, religion,
political or other opinion, national or
social origin, property, birth or other
status.



APPENDIX B
Excerpts from the International Covenant on Econont, Social and
Cultural Rights

Preamble

The States Parties to the present
Covenant,

Considering that, in accordance
with the principles proclaimed in the
Charter of the United Nations,
recognition of the inherent dignity
and of the equal and inalienable
rights of all members of the human
family is the foundation of freedom,
justice and peace in the world,

Recognizing that these rights
derive from the inherent dignity of
the human person,

Recognizing that, in accordance
with the Universal Declaration of
Human Rights, the ideal of free
human beings enjoying freedom
from fear and want can only be
achieved if conditions are created
whereby everyone may enjoy his
economic, social and cultural rights,
as well as his civil and political
rights,

Considering the obligation of
States under the Charter of the
United Nations to promote universal
respect for, and observance of,
human rights and freedoms,

Realizing that the individual,
having duties to other individuals
and to the community to which he
belongs, is under a responsibility to
strive for the promotion and
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observance of the rights recognized
in the present Covenant,

Agree upon the following
articles:

Article 3

The States Parties to the present
Covenant undertake to ensure the
equal right of men and women to the
enjoyment of all economic, social
and cultural rights set forth in the
present Covenant.

Article 13

1. The States Parties to the
present Convenant recognize the
right of everyone to education. They
agree that education shall be directed
to the full development of the human
personality and the sense of its
dignity, and shall strengthen the
respect for human rights and
fundamental freedoms. They further
agree that education shall enable all
people to participate effectively in a
free society, promote understanding,
tolerance and friendship among all
dantional and all racial, ethnic or
religious groups, and further the
activities of the United Nations for
the maintenance of peace.

2. The States parties to the
present Convenant recognize that,
with a view to achieving the full



Secondary education in its different
forms . . . shall be made generally

available and accessible to all . . . .

APPENDIX C
Excerpts from the Convention on the Rights of the @ild

Preamble

The States Parties to the present
Convention,

Considering that, in accordance
with the principles proclaimed in the
Charter of the United Nations,
recognition of the inherent dignity
and of the equal and inalienable
rights of all members of the human
family is the foundation of freedom,
justice and peace in the world,

Bearing in mind that the
peoples of the United Nations have,
in the Charter, reaffirmed their faith
in fundamental human rights and in
the dignity and worth of the human
person, and have determined to
promote social progress and better
standards of life in larger freedom,

Recognizing that the United
Nations has, in the Universal
Declaration of Human Rights and in
the International Covenants on
Human Rights, proclaimed and
agreed that everyone is entitled to all
the rights and freedoms set forth
therein, without distinction of any
kind, such as race, colour, sex,
language, religion, political or other

Bearing in mind that the need
to extend particular care to the child
has been stated in the Geneva
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opinion, national or social origin,
property, birth or other status,

Recalling that, in the Universal
Declaration of Human Rights, the
United Nations has proclaimed that
childhood is entitled to special care
and assistance,

Convinced that the family, as
the fundamental group of society and
the natural environment for the
growth and well-being of all its
members and patrticularly children,
should be afforded the necessary
protection and assistance so that it
can fully assume its responsibilities
within the community,

Recognizing that the child, for
the full and harmonious development
of his or her personality, should grow
up in a family environment, in an
atmosphere of happiness, love and
understanding,

Considering that the child
should be fully prepared to live an
individual life in society, and
brought up in the spirit of the ideals
proclaimed in the Charter of the
United Nations, and in particular in
the spirit of peace, dignity, tolerance,
freedom, equality and solidarity,
Declaration of the Rights of the
Child of 1924 and in the Declaration
of the Rights of the Child adopted by
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the General Assembly on 20
November 1959 and recognized in
the Universal Declaration of Human
Rights, in the International Covenant
on Civil and Political Rights (in
particular in articles 23 and 24), in
the International Covenant on
Economic, Social and Cultural
Rights (in particular in article 10)
and in the statutes and relevant
instruments of specialized agencies
and international organizations
concerned with the welfare of
children, '

Bearing in mind that, as
indicated in the Declaration of the
Rights of the Child, "the child, by
reason of his physical and mental
immaturity, needs special safeguards
and care, including appropriate legal
protection, before as well as after
birth",

Recalling the provisions of the
Declaration on Social and Legal
Principles relating to the Protection
and Welfare of Children, with
Special Reference to Foster
Placement and Adoption Nationally
and Internationally; the United
Nations Standard Minimum Rules
for the Administration of Juvenile
Justice (The Beijing Rules) ; and the
Declaration on the Protection of
Women and Children in Emergency
and Armed Conflict,

Recognizing that, in all
countries in the world, there are
children living in exceptionally

difficult conditions, and that such
children need special consideration,
Taking due account of the
importance of the traditions and
cultural values of each people for the
protection and harmonious
development of the child,
Recognizing the importance of
international  co-operation  for
improving the living conditions of

children in every country, in
particular in the developing
countries,

Have agreed as follows:

Article 1

For the purposes of the present
Convention, a child means every
human being below the age of
eighteen years unless under the law
applicable to the child, majority is
attained earlier.

Article 2

1. States Parties shall respect
and ensure the rights set forth in the
present Convention to each child
within their jurisdiction without
discrimination of any kind,
irrespective of the child's or his or
her parent's or legal guardiamace,
colour, sex, language, religion,
political or other opinion, national,
ethnic or social origin, property,
disability, birth or other status.

2. States Parties shall take all
appropriate measures to ensure that
the child is protected against all
forms  of discrimination or
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punishment on the basis of the status,
activities, expressed opinions, or
beliefs of the chilé parents, legal
guardians, or family members.

1. In all actions concerning
children, whether undertaken by
public or private social welfare
institutions,  courts  of  law,
administrative authorities or
legislative bodies, the best interests
of the child shall be a primary
consideration.

2. States Parties undertake to
ensure the child such protection and
care as is necessary for his or her
well-being, taking into account the
rights and duties of his or her
parents, legal guardians, or other
individuals legally responsible for
him or her, and, to this end, shall
take all appropriate legislative and
administrative measures.

3. States Parties shall ensure
that the institutions, services and
facilities responsible for the care or
protection of children shall conform
with the standards established by
competent authorities, particularly in
the areas of safety, health, in the
number and suitability of their staff,
as well as competent supervision.

Article 4
States Parties shall undertake
all appropriate legislative,

administrative, and other measures
for the implementation of the rights
recognized in the present
Convention. With regard to

Article 3

economic, social and cultural rights,
States Parties shall undertake such
measures to the maximum extent of
their available resources and, where
needed, within the framework of
international co-operation.

Article 5

States Parties shall respect the
responsibilities, rights and duties of
parents or, where applicable, the
members of the extended family or
community as provided for by local
custom, legal guardians or other
persons legally responsible for the
child, to provide, in a manner
consistent with the evolving
capacities of the child, appropriate
direction and guidance in the
exercise by the child of the rights
recognized in the present
Convention.

Article 6

1. States Parties recognize that
every child has an inherent right to
life.

2. States Parties shall ensure to
the maximum extent possible the
survival and development of the
child.

Avrticle 12
1. States Parties shall assure to
the child who is capable of forming
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his or her own views the right to
express those views freely in all
matters affecting the child, the views
2. For this purpose, the child
shall in particular be provided the
opportunity to be heard in any
judicial and administrative
proceedings affecting the child,
either directly, or through a
representative or an appropriate
body, in a manner consistent with the
procedural rules of national law.

Article 13

1. The child shall have the right
to freedom of expression; this right
shall include freedom to seek,
receive and impart information and
ideas of all kinds, regardless of
frontiers, either orally, in writing or
in print, in the form of art, or through
any other media of the child's choice.

2. The exercise of this right
may be subject to certain restrictions,
but these shall only be such as are
provided by law and are necessary:

(a) For respect of the rights or
reputations of others; or

(b) For the protection of
national security or of public order
(ordre public), or of public health or
morals.

Article 14

1. States Parties shall respect
the right of the child to freedom of
thought, conscience and religion.

2. States Parties shall respect
the rights and duties of the parents

of the child being given due weight
in accordance with the age and
maturity of the child.

and, when applicable, legal
guardians, to provide direction to the
child in the exercise of his or her
right in a manner consistent with the
evolving capacities of the child.

3. Freedom to manifest ose
religion or beliefs may be subject
only to such limitations as are
prescribed by law and are necessary
to protect public safety, order, health
or morals, or the fundamental rights
and freedoms of others.

Article 15

1. States Parties recognize the
rights of the child to freedom of
association and to freedom of
peaceful assembly.

2. No restrictions may be
placed on the exercise of these rights
other than those imposed in
conformity with the law and which
are necessary in a democratic society
in the interests of national security or
public safety, public order (ordre
public), the protection of public
health or morals or the protection of
the rights and freedoms of others.

Article 16

1. No child shall be subjected
to arbitrary or unlawful interference
with his or her privacy, family, home
or correspondence, nor to unlawful
attacks on his or her honour and
reputation.
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2. The child has the right to the
protection of the law against such
interference or attacks.

Article 17

States Parties recognize the
important function performed by the
mass media and shall ensure that the
child has access to information and
material from a diversity of national
and international sources, especially
those aimed at the promotion of his
or her social, spiritual and moral
well-being and physical and mental
health. To this end, States Parties
shall:

(a) Encourage the mass media
to disseminate information and
material of social and cultural benefit
to the child and in accordance with
the spirit of article 29;

(b) Encourage international
co-operation in the production,
exchange and dissemination of such
information and material from a
diversity of cultural, national and
international sources;

(c) Encourage the production
and dissemination of children
books;

(d) Encourage the mass media
to have particular regard to the
linguistic needs of the child who
belongs to a minority group or who
is indigenous;

(e) Encourage the development
of appropriate guidelines for the
protection of the child from
information and material injurious to

his or her well-being, bearing in
mind the provisions of articles 13
and 18.

Article 18

1. States Parties shall use their
best efforts to ensure recognition of
the principle that both parents have
common responsibilities for the
upbringing and development of the
child. Parents or, as the case may be,
legal guardians, have the primary
responsibility for the upbringing and
development of the child. The best
interests of the child will be their
basic concern.

2. For the purpose of
guaranteeing and promoting the
rights set forth in the present
Convention, States Parties shall
render appropriate assistance to
parents and legal guardians in the
performance of their child-rearing
responsibilities and shall ensure the
development of institutions, facilities
and services for the care of children.

3. States Parties shall take all
appropriate measures to ensure that
children of working parents have the
right to benefit from child-care
services and facilities for which they
are eligible.

Article 19
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1. States Parties shall take all
appropriate legislative,
administrative, social and
educational measures to protect the
child from all forms of physical or
mental violence, injury or abuse,

2. Such protective measures
should, as appropriate, include
effective  procedures for the
establishment of social programmes
to provide necessary support for the
child and for those who have the care
of the child, as well as for other

forms of prevention and for
identification, reporting, referral,
investigation, treatment and

follow-up of instances of child
maltreatment described heretofore,
and, as appropriate, for judicial
involvement.

Article 24

1. States Parties recognize the
right of the child to the enjoyment of
the highest attainable standard of
health and to facilities for the
treatment of illness and rehabilitation
of health. States Parties shall strive
to ensure that no child is deprived of
his or her right of access to such
health care services.

2. States Parties shall pursue
full implementation of this right and,
in particular, shall take appropriate
measures:

(a) To diminish infant and child
mortality;

(b) To ensure the provision of
necessary medical assistance and

neglect or negligent treatment,
maltreatment  or  exploitation,
including sexual abuse, while in the
care of parent(s), legal guardian(s) or
any other person who has the care of
the child.

health care to all children with
emphasis on the development of
primary health care;

(c) To combat disease and
malnutrition, including within the
framework of primary health care,
through, inter alia, the application of
readily available technology and
through the provision of adequate
nutritious  foods and clean
drinking-water, taking into
consideration the dangers and risks
of environmental pollution;

(d) To ensure appropriate
pre-natal and post-natal health care
for mothers;

(e) To ensure that all segments
of society, in particular parents and
children, are informed, have access
to education and are supported in the
use of basic knowledge of child
health and nutrition, the advantages
of breastfeeding, hygiene and
environmental sanitation and the
prevention of accidents;

(H To develop preventive
health care, guidance for parents and
family planning education and
services.

3. States Parties shall take all
effective and appropriate measures
with a view to abolishing traditional
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practices prejudicial to the health of
children.

4. States Parties undertake to
promote and encourage international
co-operation with a view to
achieving progressively the full
realization of the right recognized in
the present article. In this regard,
particular account shall be taken of
the needs of developing countries.

(b) Encourage the development
of different forms of secondary
education, including general and
vocational education, make them
available and accessible to every
child, and take appropriate measures
such as the introduction of free
education and offering financial
assistance in case of need,;

(c) Make higher education
accessible to all on the basis of
capacity by every appropriate means;

(d) Make educational and
vocational information and guidance
available and accessible to all
children;

(e) Take measures to encourage
regular attendance at schools and the
reduction of drop-out rates.

2. States Parties shall take all
appropriate measures to ensure that
school discipline is administered in a
manner consistent with the child's
human dignity and in conformity
with the present Convention.

3. States Parties shall promote
and encourage international
cooperation in matters relating to
education, in particular with a view

Article 28

1. States Parties recognize the
right of the child to education, and
with a view to achieving this right
progressively and on the basis of
equal opportunity, they shall, in
particular:

(a) Make primary education
compulsory and available free to all;
to contributing to the elimination of
ignorance and illiteracy throughout
the world and facilitating access to
scientific and technical knowledge
and modern teaching methods. In this
regard, particular account shall be
taken of the needs of developing
countries.

Article 29

1. States Parties agree that the
education of the child shall be
directed to:

(&) The development of the
child's personality, talents and mental
and physical abilities to their fullest
potential;

(b) The development of respect
for human rights and fundamental
freedoms, and for the principles
enshrined in the Charter of the
United Nations;

(c) The development of respect
for the child's parents, his or her own
cultural identity, language and
values, for the national values of the
country in which the child is living,
the country from which he or she
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may originate, and for civilizations
different from his or her own;

(d) The preparation of the child
for responsible life in a free society,
in the spirit of understanding, peace,
tolerance, equality of sexes, and
friendship among all peoples, ethnic,
national and religious groups and
persons of indigenous origin;

(e) The development of respect
for the natural environment.

Avrticle 37

States Parties shall ensure that:

2. No part of the present article
or article 28 shall be construed so as
to interfere with the liberty of
individuals and bodies to establish
and direct educational institutions,
subject always to the observance of
the principle set forth in paragraph 1
of the present article and to the
requirements that the education given
in such institutions shall conform to
such minimum standards as may be
laid down by the State.

a. No child shall be subjected to
torture or other cruel, inhuman or
degrading treatment of punishment.



APPENDIX D
Excerpts from the Convention on the Elimination ofAll Forms of
Discrimination against Women

The States Parties to the present

Convention,

Noting that the Charter of the
United Nations reaffirms faith in
fundamental human rights, in the
dignity and worth of the human
person and in the equal rights of men
and women,

Noting that the Universal
Declaration of Human Rights affirms
the principle of the inadmissibility of
discrimination and proclaims that all
human beings are born free and
equal in dignity and rights and that
everyone is entitled to all the rights
and freedoms set forth therein,
without distinction of any kind,
including distinction based on sex,

Noting that the States Parties to
the International Covenants on
Human Rights have the obligation to
ensure the equal rights of men and
women to enjoy all economic, social,
cultural, civil and political rights,

Considering the international
conventions concluded under the
auspices of the United Nations and
the specialized agencies promoting
equality of rights of men and women,

Noting also the resolutions,
declarations and recommendations
adopted by the United Nations and
the specialized agencies promoting
equality of rights of men and women,

281

Concerned, however, that
despite these various instruments
extensive discrimination against
women continues to exist,

Recalling that discrimination
against women violates the principles
of equality of rights and respect for
human dignity, is an obstacle to the
participation of women, on equal
terms with men, in the political,
social, economic and cultural life of
their countries, hampers the growth
of the prosperity of society and the
family and makes more difficult the
full development of the potentialities
of women in the service of their
countries and of humanity,

Concerned that in situations of
poverty women have the least access
to food, health, education, training
and opportunities for employment
and other needs,

Convinced that the
establishment  of the new
international economic order based
on equity and justice will contribute
significantly towards the promotion
of equality between men and women,

Emphasizing that the
eradication of apartheid, all forms of
racism, racial  discrimination,
colonialism, neo-colonialism,
aggression, foreign occupation and
domination and interference in the
internal affairs of States is essential
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to the full enjoyment of the rights of

Affirming that the
strengthening of international peace
and security, the relaxation of
international  tension, mutual
co-operation among all States
irrespective of their social and
economic systems, general and
complete disarmament, in particular
nuclear disarmament under strict and
effective international control, the
affirmation of the principles of
justice, equality and mutual benefit
in relations among countries and the
realization of the right of peoples
under alien and colonial domination
and foreign  occupation to
self-determination and independence,
as well as respect for national
sovereignty and territorial integrity,
will promote social progress and
development and as a consequence
will contribute to the attainment of
full equality between men and
women,

Convinced that the full and
complete development of a country,
the welfare of the world and the
cause of peace require the maximum
participation of women on equal
terms with men in all fields,

Bearing in mind the great
contribution of women to the welfare
of the family and to the development
of society, so far not fully
recognized, the social significance of
maternity and the role of both
parents in the family and in the
upbringing of children, and aware

men and wame

that the role of women in procreation
should not be a basis for
discrimination  but that the

upbringing of children requires a

sharing of responsibility between
men and women and society as a
whole,

Aware that a change in the
traditional role of men as well as the
role of women in society and in the
family is needed to achieve full
equality between men and women,

Determined to implement the
principles set forth in the Declaration
on the Elimination of Discrimination
against Women and, for that
purpose, to adopt the measures
required for the elimination of such
discrimination in all its forms and
manifestations,

Have agreed on the following:

Article 1

For the purposes of the present
Convention, the term "discrimination
against women" shall mean any
distinction, exclusion or restriction
made on the basis of sex which has
the effect or purpose of impairing or
nullifying the recognition, enjoyment
or exercise by women, irrespective
of their marital status, on a basis of
equality of men and women, of
human rights and fundamental
freedoms in the political, economic,
social, cultural, civil or any other
field.
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Article 2

States Parties  condemn
discrimination against women in all
its forms, agree to pursue by all
appropriate means and without delay
a policy of eliminating
discrimination against women and, to
this end, undertake:

(a) To embody the principle of
the equality of men and women in
their national constitutions or other
appropriate legislation if not yet
incorporated therein and to ensure,
through law and other appropriate
means, the practical realization of
this principle;

(b) To adopt appropriate
legislative and other measures,
including sanctions where
appropriate, prohibiting all
discrimination against women;

(c) To establish legal protection
of the rights of women on an equal
basis with men and to ensure through
competent national tribunals and
other public institutions the effective
protection of women against any act
of discrimination;

(d) To refrain from engaging in
any act or practice of discrimination
against women and to ensure that
public authorities and institutions
shall act in conformity with this
obligation;

(e) To take all appropriate
measures to eliminate discrimination
against women by any person,
organization or enterprise;

(H To take all appropriate
measures, including legislation, to
modify or abolish existing laws,
regulations, customs and practices
which  constitute discrimination
against women,;

(g) To repeal all national penal
provisions which constitute
discrimination against women.

Article 4

1. Adoption by States Parties of
temporary special measures aimed at
accelerating de facto equality
between men and women shall not be
considered discrimination as defined
in the present Convention, but shall
in no way entail as a consequence the
maintenance of unequal or separate
standards; these measures shall be
discontinued when the objectives of
equality of opportunity and treatment
have been achieved.

2. Adoption by States Parties of
special measures, including those
measures contained in the present
Convention, aimed at protecting
maternity shall not be considered
discriminatory.

Article 5

States Parties shall take all
appropriate measures:

(&) To modify the social and
cultural patterns of conduct of men
and women, with a view to achieving
the elimination of prejudices and
customary and all other practices
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which are based on the idea of the
inferiority or the superiority of either
(b) To ensure that family
education includes a proper
understanding of maternity as a
social function and the recognition of
the common responsibility of men
and women in the upbringing and
development of their children, it
being understood that the interest of
the children is the primordial
consideration in all cases.

Article 10

States Parties shall take all
appropriate measures to eliminate
discrimination against women in
order to ensure to them equal rights
with men in the field of education
and in particular to ensure, on a basis
of equality of men and women:

(&) The same conditions for
career and vocational guidance, for
access to studies and for the
achievement of diplomas in
educational establishments of all
categories inrural as well as in urban
areas; this equality shall be ensured
in pre-school, general, technical,
professional and higher technical
education, as well as in all types of
vocational training;

(b) Access to the same
curricula, the same examinations,
teaching staff with qualifications of
the same standard and school
premises and equipment of the same

quality;

of the sexes or on stereotyped roles
for men and women;

(c) The elimination of any
stereotyped concept of the roles of
men and women at all levels and in
all forms of education by
encouraging coeducation and other
types of education which will help to
achieve this aim and, in particular,
by the revision of textbooks and
school programmes and the
adaptation of teaching methods;

(d ) The same opportunities to
benefit from scholarships and other
study grants;

(e) The same opportunities for
access to programmes of continuing
education, including adult and
functional literacy programmes,
particularly those aimed at reducing,
at the earliest possible time, any gap
in education existing between men
and women;

() The reduction of female
student drop-out rates and the
organization of programmes for girls
and women who have left school
prematurely;

(g) The same Opportunities to
participate actively in sports and
physical education;

(h) Access to specific
educational information to help to
ensure the health and well-being of
families, including information and
advice on family planning.

Article 11
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1. States Parties shall take all
appropriate measures to eliminate
discrimination against women in the
field of employment in order to
ensure, on a basis of equality of men

(b) The right to the same
employment opportunities, including
the application of the same criteria
for selection in matters of
employment;

(c) The right to free choice of
profession and employment, the right
to promotion, job security and all
benefits and conditions of service
and the right to receive vocational
training and retraining, including
apprenticeships, advanced vocational
training and recurrent training;

(d) The right to equal
remuneration, including benefits, and
to equal treatment in respect of work
of equal value, as well as equality of
treatment in the evaluation of the
quality of work;

(e) The right to social security,
particularly in cases of retirement,
unemployment, sickness, invalidity
and old age and other incapacity to
work, as well as the right to paid
leave;

() The right to protection of
health and to safety in working
conditions, including the
safeguarding of the function of
reproduction.

2. In order to prevent
discrimination against women on the
grounds of marriage or maternity and
to ensure their effective right to

and women, the same rights, in
particular:

(8) The right to work as an
inalienable right of all human beings;

work, States Parties shall take
appropriate measures:

(a) To prohibit, subject to the
imposition of sanctions, dismissal on
the grounds of pregnancy or of
maternity leave and discrimination in
dismissals on the basis of marital
status;

(b) To introduce maternity
leave with pay or with comparable
social benefits without loss of former
employment, seniority or social
allowances;

(c) To encourage the provision
of the necessary supporting social
services to enable parents to combine
family obligations with  work
responsibilities and participation in
public life, in particular through
promoting the establishment and
development of a network of
child-care facilities;

(d) To provide special
protection to women during
pregnancy in types of work proved to
be harmful to them.

3. Protective legislation relating
to matters covered in this article shall
be reviewed periodically in the light
of scientific and technological
knowledge and shall be revised,
repealed or extended as necessary.

Article 14
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1. States Parties shall take into
account the particular problems
faced by rural women and the
significant roles which rural women
play in the economic survival of their
families, including their work in the

2. States Parties shall take all
appropriate measures to eliminate
discrimination against women in
rural areas in order to ensure, on a
basis of equality of men and women,
that they participate in and benefit
from rural development and, in
particular, shall ensure to such
women the right:

(&) To participate in the
elaboration and implementation of
development planning at all levels;

(b) To have access to adequate
health care facilities, including
information, counseling and services
in family planning;

(c) To benefit directly from
social security programmes;

(d) To obtain all types of
training and education, formal and
non-formal, including that relating to
functional literacy, as well as, inter
alia, the benefit of all community and
extension services, in order to
increase their technical proficiency;

(e) To organize self-help
groups and co-operatives in order to
obtain equal access to economic
opportunities through employment or
self employment;

(H To participate
community activities;

in all

non-monetized sectors of the
economy, and shall take all
appropriate measures to ensure the
application of the provisions of the
present Convention to women in
rural areas.

(g To have access to
agricultural credit and loans,
marketing facilities, appropriate

technology and equal treatment in
land and agrarian reform as well as
in land resettlement schemes;

(h) To enjoy adequate living
conditions, particularly in relation to
housing, sanitation, electricity and
water  supply, transport and
communications.

Article 15

1. States Parties shall accord to
women equality with men before the
law.

2. States Parties shall accord to
women, in civil matters, a legal
capacity identical to that of men and
the same opportunities to exercise
that capacity. In particular, they shall
give women equal rights to conclude
contracts and to administer property
and shall treat them equally in all
stages of procedure in courts and
tribunals.

3. States Parties agree that all
contracts and all other private
instruments of any kind with a legal
effect which is directed at restricting
the legal capacity of women shall be
deemed null and void. . . .

APPENDIX E
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Selected State Statutes

California

(& All persons within the
jurisdiction of this state have the
right to be free from any violence, or
intimidation by threat of violence,
committed against their persons or
property because of their race, color,
religion, ancestry, national origin,

political affiliation, sex, sexual
orientation, age, disability, or
position in a labor dispute, or

because another person perceives
them to have one or more of those
characteristics. The identification in
this subdivision of particular bases of
discrimination is illustrative rather
than restrictive.

This section does not apply to
statements concerning positions in a
labor dispute which are made during
otherwise lawful labor picketing.

(b) As used in this section,
Asexual orientatio@ means
heterosexuality, homosexuality, or
bisexuality.

Nondiscrimination in Education
(California  Education Code,
section 220)

No person shall be subjected to
discrimination on the basis of sex,
ethnic group identification, race,
national origin, religion, color,
mental or physical disability, or any

Freedom from Violence
(California Civil Code, section
51.7)

basis that is contained in the

prohibition of hate crimes set forth in
subdivision (a) of Section 422.6 of
the Penal Code in any program or
activity conducted by an educational
institution that receives, or benefits
from, state financial assistance or
enrolls pupils who receive state
student financial aid.

Nondiscrimination in Employment

and Housing (California
Goverment Code, sections 12920-
21)

" 12920. Public policy

It is hereby declared as the
public policy of this state that it is
necessary to protect and safeguard
the right and opportunity of all
persons to seek, obtain, and hold
employment without discrimination
or abridgment on account of race,
religious creed, color, national
origin, ancestry, physical disability,
mental disability, medical condition,
marital status, sex, age, or sexual
orientation.

Itis recognized that the practice
of denying employment opportunity
and discriminating in the terms of
employment for these reasons
foments domestic strife and unrest,
deprives the state of the fullest
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utilization of its capacities for
development and advancement, and
substantially and adversely affects
the interest of employees, employers,
and the public in general.

Further, the practice of
discrimination because of race, color,
religion, sex, marital status, national

This part shall be deemed an
exercise of the police power of the
state for the protection of the
welfare, health, and peace of the
people of this state.

" 12921. Employment and housing
without discrimination as a civil
right

(&) The opportunity to seek,
obtain and hold employment without
discrimination because of race,
religious creed, color, national
origin, ancestry, physical disability,
mental disability, medical condition,
marital status, sex, age, or sexual
orientation is hereby recognized as
and declared to be a civil right.

(b) The opportunity to seek,
obtain, and hold housing without
discrimination because of race, color,
religion, sex, sexual orientation,
marital status, national origin,
ancestry, familial status, disability, or
any other basis prohibited by section
51 of the Civil Code is hereby
recognized as and declared to be a
civil right.

origin, ancestry, familial status,
disability, or sexual orientation in
housing accomodations is declared to
be against public policy.

It is the purpose of this part to
provide effective remedies that will
eliminate  these  discriminatory
practices.

Prohibition of Hate Crimes
(California Penal Code, section
422.6)

(a) No person, whether or not
acting under color of law, shall by
force or threat of force, willfully
injure, intimidate, interfere with,
oppress, or threaten any other person
in the free exercise or enjoyment of
any right or privilege secured to him
or her by the Constitution or laws of
this state or by the Constitution or
laws of the United States because of
the other perses race, color,
religion, ancestry, national origin,
disability, gender, or sexual
orientation, or because he or she
perceives that the other person has
one or more of these characteristics.

(b) No person, whether or not
acting under color of law, shall
knowingly deface, damage, or
destroy the real or personal property
of any other person for the purpose
of intimidating or interfering with the
free exercise or enjoyment of any
right or privilege secured to the other
person by the Constitution or laws of
this state or by the Constitution or
laws of the United States, because of
the other perses race, color,
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religion, ancestry, national origin,
disability, gender, or sexual
orientation, or because he or she

(c) Any person convicted of
violating subdivision (a) or (b) shall
be punished by imprisonment in a
county jail not to exceed one year, or
by a fine not to exceed five thousand
dollars ($5,000), or by both that
imprisonment and fine, and the court
shall order the defendant to perform
a minimum of community service,
not to exceed 400 hours, to be
performed over a period not to
exceed 350 days, during a time other
than his or her hours of employment
or school attendance. However, no
person shall be convicted of
violating subsection (a) based upon
speech alone, except upon a showing
that the speech itself threatened
violence against a specific person or
group of persons and that the
defendant had the apparent ability to
carry out the threat.

Massachusetts

Right of Students to Freedom of
Expression (Annotated Laws of
Massachusetts, chapter 71, section
82)

The right of students to
freedom of expression in the public
schools of the commonwealth shall
not be abridged, provided that such
right shall not cause any disruption
or disorder within the school.
Freedom of expression shall include

perceives that the other person has
one or more of these characteristics.

without limitation, the rights and
responsibilities of students,
collectively and individually, (a) to
express their views through speech
and symbols, (b) to write, publish
and disseminate their views, ( c) to
assemble peaceably on school
property for the purpose of
expressing their opinions.  Any
assembly planned by students during
regularly scheduled school hours
shall be held only at a time and place
approved in advance by the school
principal or his designee.

No expression made by
students in theexercise of such rights
shall be deemed to be an expression
of school policy and no school
officials shall be held responsible in
any civil or criminal action for any
expression made or published by the
students.

For the purposes of this section
and sections eighty-three to eighty-
five, inclusive, the wordtudenshall
mean any person attending a public
secondary school in the
commonwealth. The wordchool
official shall mean any member or

employee of the local school
community.
Discrimination in  Education

Prohibited (Annotated Laws of
Massachusetts, chapter 76, section
5)
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No person shall be excluded

from or discriminated against in Antiharassment(Vermont Statutes
admission to a public school of any Annotated, title 16)
town, or in obtaining the advantages, " 565. Harassment Policy
privileges and courses of study of (a) Each school board shall
such public school on account of develop, adopt and make available in
race, color, sex, religion, national the manner described under
origin or sexual orientation. subdivision 563(1) of this title a
harassment policy which includes:
Vermont
(1) A statement prohibiting studerss educational performance or
unlawful harassment of a student. creating an intimidating, hostile or
(2) The definition  of offensive environment. Sexual
harassment pursuant to subdivision harassment is also a form of unlawful
11(a)(26) of this title. harassment and means unwelcome
3) Consequences and sexual advances, requests for sexual
appropriate remedial action for staff favors and other verbal or physical
or students who commit harassment. contact of a sexual nature when:
(A) Submission to that conduct
" 11, Classifications and is made either explicitly or implicitly
definitions a term or condition of a studest
(a) For the purposes of this education.
titte, unless the context otherwise (B) Submission to or rejection
clearly requires: of such conduct by a student is used
..... as a component of the basis for
(26) Adarassmer@® means decisions affecting that student.
unlawful harassment which (C) The conduct has the
constitutes a form of discrimination. purpose or effect of substantially
It means verbal or physical conduct interfering  with a  studemst
based on a studestrace, creed, educational performance or creating
color, national origin, marital status, an intimidating, hostile or offensive
sex, sexual orientation or disability educational environment.

and which has the purpose or effect
of substantially interfering with a



