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The psychiatrist | saw

knew almost nothing about

gender identity or gender identity

disorder (GID).

That’s when | learned that it was really difficult
for me as a high school student, to even

find a doctor who can answer my concerns.
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It was so difficult . < |
that | consulted
the nurse. \ L )
She told me to b
go see -
a psychiatrist.

Go see
~—— a professional
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If | was transgender,

| wanted a proper
diagnosis

before attending college
or getting a job.

| asked my father

if | could see a doctor
from a different hospital...

But my father

wouldn’t allow me | heard that there is a doctor

to go. who is knowledgeable about

the field of gender identity
in S prefecture

Go when
you can afford
the fees yourself !

| understand...

Most people think that

there are only two genders — male or female.
But | don’t know whether | am female or male.
Neither my parents nor my classmates

My mother tells me _
try to understand how people like me feel.

“you should wear a Kimono
and present yourself o

to your grandma
at the coming-of-age
ceremony---"




A curriculum that neglects inclusion of information about sexual orientation and gender
identity fails students. Ad hoc or optional training programs for teacher sensitivity are not
an adequate response. Researchers studying classroom management in Japanese junior
high schools reported that teachers found “proclamations about the need to adopt more
‘friendly’ approaches to student guidance were difficult to translate into concrete action.

The absence of a detailed set of procedures ... left many instructors feeling unmoored.”s°

“The Ministry of Education needs to mandate knowledge,” a high school teacherin a Tokyo
suburb told Human Rights Watch. “l only read a booklet about LGBT people because | knew
Human Rights Watch was coming to interview me. | don’t know anything professionally,
everything | know about LGBT people | know from my personal life and a handful of gay
friends.”st In place of formal science and rights-based teacher training and classroom
instruction about sexual orientation and gender identity or expression, students in
Japanese schools are often left to absorb information, sometimes even their initial

exposure to information about themselves, from homophobic rhetoric and bullying.

Verbal Harassment

Mitsuru Taki, a senior researcher with the National Institute for Education Policy Research,

explained that typical forms of /jime, or verbal harassment, consist of:

Excluding someone from the social circle, ignoring someone when the
person speaks, [and] talking badly about a person behind his or her back.
In addition, more direct forms of harassment include name-calling,
threatening someone, physical violence in some cases, and stealing or
hiding things.s2

Nearly everyone Human Rights Watch interviewed for this report said that they heard anti-
LGBT rhetoric in school, including LGBT people called “disgusting,” the use of slur words

such as “homo,” and declarations that “these creatures should never have been born.”s3

50 Christopher Bjork and Rebecca Erwin Fukuzawa, “School Guidance in Japanese Middle Schools,” in Japanese Education in
an Era of Globalization (New York: Teachers College Press, 2013), pp. 47-66.

5! Human Rights Watch interview with Toya Y., teacher, Tokyo, November 12, 2015.

52 Human Rights Watch interview with Mitsuru Taki, senior researcher, National Institute for Education Policy Research,
Tokyo, October 6, 2015.

53 Human Rights Watch interview with Kiyoshi M., 24, Tokyo, August 18, 2015.
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For some, the words were directly targeted at them. For others, the insults stung as peers
hurled them at each other, even if the deployment was generic and not because the targets
were actually gay. And for those that witnessed teachers observing and participating in the
hateful verbal attacks, their perception was cemented that school was an unsafe
environment where conformity and harmony were privileged over dignity, security, and free

expression.

Survey Questions Data Graphics+

HUMAN RIGHTS WATCH SURVEY QUESTION TO 458 STUDENTS:

¢€During your current or most recent academic year,
have you heard students or teachers make insults,
negative comments, or jokes about LGBT people???

RESPONSES:

29% 86%

had heard had heard
insults from insults from
teachers. teachers or

students.

54 Human Rights Watch survey responses to the question, “During this academic year (or during your most recent year of
junior high/high school), have you heard students or teachers make insults, negative comments, or jokes about LGBT
people?” 29 percent of respondents had heard insults from teachers; 86 percent had heard insults from students or
teachers.
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“In school, gays were one of the good topics for bullying people,” said Daichi L., a gay man
in Tokyo, recounting how a friend of his was frequently called gay by other students even
though he was not. “Any boy who acted a little less masculine—people would say ‘gays are
so disgusting, you are so disgusting.””ss Others pointed out how anti-LGBT insults were
used as common slurs in jokes, and ascribed the lack of teacher response in such
instances to a widespread understanding that this was a playful way for students to
interact.s¢ A teacher at a Tokyo high school who told Human Rights Watch that schools
should never cover issues of sexuality explained that he heard anti-gay insults “fairly
often,” but that “sometimes students use ‘homo’ but it doesn’t really mean gay. They are

just using it to make fun of people in general.”s

Teachers can be part of the problem both by not addressing anti-LGBT rhetoric and also by
participating in it. Interviewees described teachers using “homo” or other gay slurs as
common jokes orinsults.s8 Akemi N. said that because his teachers never taught about
LGBT topics formally, he “only heard about LGBT people from teachers when they made
gay jokes.”s9 Tadashi ., a 17-year-old gay student in Nagoya, said he was teased by
teachers because he was shy and drawn to spending time with his male English teacher
instead of his peers. “One day a teacher standing in a group of other teachers asked me if |
like that English teacher so much, why didn’t | give him a romantic gift like chocolates,

then they all laughed and used the word ‘homo,’” he said.é°

Naoko Y. said she has heard homophobic slurs throughout her time in elementary, junior
high, and high school: “The situation for me hasn’t changed since elementary school. So
many homophobic remarks all the time. So | don’t know what to compare it to, | don’t know
what a safe school is like.” For Naoko, the anti-LGBT remarks from teachers began in junior
high school when multiple teachers would bring up gay people and denounce them as

disgusting or bad. “When | heard a teacher say this, | took it as true—meaning | thought

55 Human Rights Watch interview with Daichi L., August 5, 2015.

56 Human Rights Watch interview with Kazuo L., 20, Tokyo, November 16, 2015.

57 Human Rights Watch interview with Maru K., teacher, Tokyo, November 12, 2015.
58 Human Rights Watch interview withOsamu 1., 20, Tokyo, August 12, 2015.

59 Human Rights Watch interview with Akemi N., November 10, 2015.

69 Human Rights Watch interview with Tadashi I., 17, Nagoya, November 13, 2015.
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everyone believed that everywhere, so | needed to be completely quiet about how | felt,

she said. “The teachers’ opinions were very powerful over me.”¢t

Tamiko A., a 19-year-old lesbian in Okinawa, said abusive reactions from teachers dated

back to elementary school:

During the last year of elementary school, two male students were holding
hands [and] other students called them “homo.” The teachers laughed at
the incident immediately—there was no chance to try to address this
bullying because the teachers were laughing along with the other students

from the moment it started.s=

Another interviewee recalled an incident in junior high school:

When | was 14, one classmate said to our male teacher that “this student is
a homo,” and pointed at another classmate. The teacher turned to the
student and said, “Oh, don’t come after me,” and then a female teacher

looked at the student and said, “Oh, what a waste.”é3

Kiyoshi M. told Human Rights Watch, “During my second year of junior high | was having a
really difficult time with my identity. | went to talk to my homeroom teacher, and another
teacher overheard us and accosted me later: ‘Oh, you like girls. There’s something wrong

with you.’”é4

The impact of these experiences on children can be harsh and long-lasting.65Sachi N., a
20-year-old lesbian in Nagoya who recalled being taught in health classes that
homosexual intercourse was the main cause of AIDS and “a very weird thing to do,” said

the impact of her peers’ and teachers’ persistent anti-LGBT rhetoric sticks with her today:

61 Human Rights Watch interview with Naoko Y., November 13, 2015.

62 Human Rights Watch interview with Tamiko A., 19, Okinawa, November 10, 2015.
63 Human Rights Watch interview with Kento T., 24, Okinawa, November 10, 2015.
64 Human Rights Watch interview with Kiyoshi M., August 18, 2015.

65Joseph G. Kosciw et al., “Reflecting Resiliency: Openness about Sexual Orientation and/or Gender Identity and Its
Relationship to Well-Being and Educational Outcomes for LGBT Students,” American Journal of Community Psychology, vol.
55 (2015), pp. 167-178.
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Everything | heard and was taught [about LGBT people] was bad. Even
though now | am a lesbian and | know it, | still have a bad concept of it. |
still think it’s my fault and | can improve it. Even though | don’t want to, |

still have this lingering negative concept of it.s¢

A school counselor said the impact of the constant anti-LGBT rhetoric is devastating on the
students he works with: “The fact that words such as okama or homo are used as insults,
regardless of whether they are directed at LGBT students or not, is extremely harmful to
kids in schools.” In his clinical experience at three different schools, the harm is inflicted
on students by both the lack of objective information about gender and sexuality in formal
settings and the ways anti-LGBT attitudes seep in to fill the void:

Students come in [to see me] without a vocabulary to describe themselves.
They come in describing attraction to the same gender or the mean things
people say about them—that’s how they’re learning about themselves, the
hate, because there’s nothing about them that’s positive in the school

environment.é7

The experience of Yuri L., a 19-year-old lesbian in Nagoya, illustrates this point. She
recounted:

In high school PE class the teacher pointed to a chart of a woman and
asked us to recite that women love men. | didn’t identify as a lesbian at the
time but it was extremely stressful for me—I couldn’t understand why but it
felt very bad.é®

The impact of anti-LGBT rhetoric also affects LGBT teachers. A gay teacher at a Tokyo high
school who has never disclosed his sexual orientation to his colleagues or students
explained that while he thinks his supervisors would support him being openly gay, he has

witnessed so much bullying of gay and transgender students in his school that he fears the

66 Human Rights Watch interview with Sachi N., 20, Nagoya, November 13, 2015.
67 Human Rights Watch interview with Saburo N., November 14, 2015.

68 Human Rights Watch interview with Yuri L., 19, Nagoya, November 13, 2015.
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prejudiced environment would turn on him. “That’s not something the administrators
would be able to help me with—the bullying from students,” he said. “That’s just

something | don’t want to experience, so | stay quiet.”9

Japan’s national bullying prevention policy does specify that bullying includes teasing,
gossiping, and ostracizing among students, and even instructs: “Teachers’ behavior
should not make students hurt or not foster bullying among students.” However, the policy
makes such recommendations alongside its recommendation that schools “cultivate
recognition and self-confidence among students that they are part of a group” so that they
“can recognize each other without being swayed by stress pointlessly.”7° No groups of

students are specifically mentioned.

Beyond hateful rhetoric that stokes animus against LGBT children and those exploring
their identities, deeply entrenched cultures of impunity for bullies in Japan’s schools make

LGBT students’ access to education even more precarious.

Physical Abuse

Most students with whom we spoke said that serious physical violence was uncommon.
We heard the same from the Ministry of Education’s National Institute for Education Policy
Research, which has tracked bullying in general for the last 12 years. “Usually bullying in
the United States and Europe includes violence, hitting or kicking, as well as verbal
harassment. In Japan, ijime mainly means harassment without violence,” said senior
researcher Mituru Taki. Taki suggested that students avoid physical violence because

teachers intervene quickly to stop such behavior:

Japanese children know that if they use violence, they will be punished.
Teachers will call students out if they witness teasing or name-calling, but

students know they won’t be punished as severely as if they do something

69 Human Rights Watch interview with Daewon R., teacher, Tokyo, November 16, 2015.

7° Ministry of Education, Culture, Sports, Science, and Technology (MEXT), Government of Japan, “Basic Policies for
Prevention of Bullying,” October 11, 2013, http://www.mext.go.jp/a_menu/shotou/seitoshidou/1340770.htm (accessed
February 9, 2016).
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physically.... If violence is involved, teachers take the case very seriously. If

there’s not violence, it’s often not seen as a big deal.”

Human Rights Watch nonetheless heard accounts of bullying that went beyond verbal
harassment. For example, there were several independent references to groups of students
surrounding one of their peers and removing his trousers in public as a form of

humiliation.?2

Two students told Human Rights Watch that they had themselves experienced physical
forms of harassment. In one case, Kiyoko N. said that she was accused of not being “girly
enough” by groups of her junior high school classmates who regularly swarmed around her
and beat her with a roll of paper. She said her teachers witnessed the abuse again and
again but did nothing. In private, while cleaning the library with a small group of students
after school as part of her student responsibilities, she asked her peers for advice. They
told herto endure the abuse, and that high school would be easier. “It was common
knowledge that | was being bullied,” she said. “It was also common knowledge that my

teachers would never help me.”73

Toshiro Y., a gay 17-year-old boy who attended an all-boys’ school in Tokyo, told us:

In elementary school the bullying wasn’t as bad.... The boys are bigger now.
They have a lot of energy, so there’s a lot of physical bullying. Like, when |
first arrived, they would take my binder, all of my homework, and throw it in
the trashcan, so | would get bad grades. It was very important to me to do
wellin school. | don’t remember everything. Just always getting food thrown

at my face when we were eating.74

7*Human Rights Watch interview with Mituru Taki, October 6, 2015.

72 For example, Human Rights Watch interview with Prof. Hidaka, September 29, 2015; Human Rights Watch interview with
Saburo N., school counselor, November 14, 2015.

73 Human Rights Watch interview with Kiyoko N., 20, Tokyo, November 16, 2015.

74 Human Rights Watch interview with Toshiro Y., 17, Tokyo, September 30, 2015.
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Homophobia among teachers
M.F, High school student

| had always

| have come out

been bullied in my school

even since that | am gay.
X

long before

| came out as gay

a student from upper class
came to interview

for the school paper.

—
S

| always thought:
| should not be who | am
I had been subjected to

| always have to . - -
serious physical violence
pretend as someone else. since | was little,
because
the way | talked
and acted
was different
from other boys

But, itis
extremely hard
to live while
denying and
distorting
myself...

So that is why
you came out




’ There were scribbles on | was attacked even more seriously
notebooks I had to turn in... after | came out.

Things | needed to turn in

were stolen and trashed...

It continued in a way so that -
there is no place for me

in the classroom

There are also teachers
who epr|C|tIy show their homophobia

M 3 H o iy

I realized
something

My school puts efforts into bullying prevention,
and teachers always watch students.

But they pretend not to see,
when bullying takes place
because of being gay




st

I don’t think | am

the only gay student

in this school.

I also think there will be
gay students entering

, the school.
L)

They too will be

subjected to terrible bullying
if it is found out that

they are gay

Gay or not,
there should not

be anyone
who it is ok
to bully

e —

\
TN

Is it ok to ignore bullying
because it is about being gay
when bullying can even lead
people to take their own lives?
I decided to do this media

Thank you for
talking to me.
| will make sure to

interview because | wanted

write the article that /

to make that appeal T /

N X

portrays your

\.\. N\

feelings

F\.__z\

W
NG

| thought that

although it might be a small step,
it will be a first step for everyone

to understand about gay people

and bullying against gay people.

Thank you !

by
Y

N
[

(.



The article
with my interview
is nowhere to be seen

Don’t publish
such a
disgusting
article !

“crushed and trashe the

~ What would heter

But...

| could not

hide my shock

when | read

the school newspaper.

A teacher...
requested to

take away the article
right before

the publication...

| am sorry that

it ended up like this
when you

took the courage
to speak out...




Pressure to Conform

There’s a saying here: “The nail that sticks out gets hammered down.” It
means that everybody has to be the same. Just the way | was, | wasn’t
accepted. It really hurt me. It really damaged me very, very much.

-Toshiro Y., 17, Tokyo, September 2015

Student behavior in Japanese schools is closely monitored and controlled. Scholarly
accounts of kosoku, or school rules, have described enforcement as a “shared
responsibility” wherein “pupil monitoring of personal behavior and that of their
classmates will obviate the need for adults to step in and discipline children who break
the rules.”7sThe rules subject to peer enforcement include detailed standards of
appearance and behavior. This can have particularly harsh implications for LGBT students
who face both sanctioned enforcement by their classmates and anti-LGBT prejudice fueled

by ignorance of gender and sexuality.

Researchers who conducted in-depth interviews with Japanese students who had admitted
to having bullied their classmates found bullies were frequently motivated by thinking that
their victims were “incapable of understanding how to behave appropriately.”76 A Tokyo-
based lawyer who frequently makes presentations to students about bullying made a

similar observation:

| ask the students, “Do you think there’s a good reason why people are
bullied?” An astonishing percentage will say yes—because the student is
fat, or doesn’t act masculine enough, oris causing a nuisance to others, or
is not really good at something. Or, as one bully described his victim, “He

was a bit weird.”77

We heard much the same from LGBT students who told us they had been bullied. Eiji N.,
26, said, “When you’re really little, you’re basically taught that girls should be very

feminine, boys very masculine. Boys should like PE, soccer. Boys should be really active.

75 Bjork and Fukuzawa, “School Guidance in Japanese Middle Schools,” p. 51.
76 Akiba and Shimizu, “Student-Teacher Relationships and ljime in Japanese Middle Schools.”

77 Human Rights Watch interview with lawyer, Tokyo, October 1, 2015.
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Girls should be on the playground or gym acting giggly.”78 Toshiro reported that pressures

to conform came at a young age:

| was told physically that it was not okay to act the way | did. As early as
first grade, the first day of elementary school. From such a young age | was
told | was not okay, it was not okay for me to be the way | was, I’d have to

be someone else. From the time | was very young.79

Some school officials see these rigid gender norms as deeply imbued in the institutional
culture, causing staff to enforce them while unknowingly inflicting harm. A school
counselor explained that he has heard teachers tell male students that their behavior is

“too girlish” and female students that their behavior is too masculine:

It’s not that they intend to hurt the kid by saying this. But they genuinely
believe that they are doing the right thing by correcting what they see as
strange behavior, and they have no idea how they could be harming the
kid.go

The propagation and upholding of social norms is central to Japan’s anti-bullying policy,

and even appears as a suggested explicit prevention measure.

While Japan has an expansive national bullying prevention policy in place, it contains
some troubling elements. For example, it promotes conformity to social norms as a core
value, both implicitly in its repeated assertions that “bullying can happen to any child in
any school,” and explicitly in its recommendation that schools should “enrich minds” with

“an understanding of conforming to rules” as a bullying prevention measure.8:

78 Human Rights Watch interview with Eiji N., 26, Tokyo, August 13, 2015.
79 Human Rights Watch interview with Toshiro Y., September 30, 2015.
80 Human Rights Watch interview with Saburo N., November 14, 2015.

81 MEXT, “Basic Policies for Prevention of Bullying.”

“THE NAIL THAT STICKS OUT GETS HAMMERED DOWN” 50



School Enforcement of Gender Norms

Most Japanese schools insist on conformity to strict gender norms as a matter of school
policy with regard to uniforms, lavatory access, information imparted in classrooms, and

other mechanisms of social norm enforcement.

Student activities are typically gender-segregated, though the degree to which schools
enforce gender roles appears to vary. The anxieties this standard system causes
transgender and gender nonconforming students are intense. As one junior high student
explained: “Gender segregation is everywhere in school—roll call, uniforms, seating
arrangement, and hair length are all dictated by gender.”82

Anthropologist Peter Cave, who studies Japanese education, has noted that even in
primary schools, gender differences in how students are treated and socially conditioned

are apparent.8 A transgender high school teacher told Human Rights Watch:

The Japanese school system is really strict with the gender system. It
imprints on students where they belong and don’t belong. In later years
when gender is firmly tracked, transgender kids really start suffering. They
either have to conceal and lie or act like themselves and invite bullying and

exclusion.8

Kaoru M., a 19-year-old transgender woman in Setagaya, explained how her school’s
“firmly tracked” gender segregation left herisolated: “I expected in high school that there
would be more mixing of boys and girls but there was complete social separation.” Kaoru
was not allowed to wear a female uniform in high school, but wore long hair and had what
she described as a “feminized appearance.” She was able to join all-girls extracurricular
activities, but faced aggressive and scrutinizing questions and teasing from classmates. “I

was isolated from both boys and girls. There was nowhere to go for me,” she said.8s

82 Hyman Rights Watch interview with Rei N., August 13, 2015.
83 Cave, Primary School in Japan: Self, Individuality and Learning in Elementary Education.
84 Human Rights Watch interview with Kiwako L., 53, teacher, Osaka, August 8, 2015.

85 Human Rights Watch interview with Kaoru M., November 13, 2015.
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Some students told Human Rights Watch that their schools, to their credit, sought and
followed guidance on how to guarantee transgender students’ rights. A lawyer in Tokyo
said that several schools in the city had consulted with him on issues such as uniforms
and lavatory access when they became aware that they had transgender students, and as
a result agreed that students would be able to wear uniforms and have access to lavatories
and school activities according to their gender identity.8¢ Such approaches by schools

appear to be the exception rather than the norm.

School Uniforms

The vast majority of Japan’s junior high and high schools require students to wear
uniforms. The attire is gender-specific and the two options, male or female, are dispensed
to students according to the sex they were assigned at birth. “The dress codes are usually
very strict,” said Mameta Endo, a transgender man who has worked on issues facing LGBT
youth in Japan. “The idea behind the uniform is that if you can’t wear it properly, you’re a

bad student. It makes you an outcast.”#”

In some instances Human Rights Watch documented, students were able to request
alterations to their uniforms; in a few cases, students were able to request a full switch of
the uniform according to their gender identity. “Schools are really starting to be flexible,” a

Tokyo-based lawyer said.s8

In many cases we identified, however, agreements to alter uniform requirements were not
the result of consistently applied policies designed to respect students’ right to free
expression of their gender identity, but rather of the compassion of school officials,
assiduous advocacy by parents, orin some cases the student’s presentation of their
diagnosis with gender identity disorder (GID). For some transgender students and other
children exploring gender identity, the strict uniform policy was an acute source of anxiety,
leading to extended school absences and even dropouts. As the Osaka-based psychiatrist
Jun Koh told Human Rights Watch:

86 Human Rights Watch interview with lawyer, October 1, 2015.
87 Human Rights Watch interview with Mameta Endo, activist, Saitama Prefecture, October 5, 2015.

88 Human Rights Watch interview with lawyer, October 1, 2015.
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In the transition from elementary school [which typically does not require
uniforms] to junior high school [which does require them], transgender
students start having difficulties. Kids who had questions about their birth-
assigned gender earlier in life often don’t seek counseling until they have
to start wearing school uniforms—it’s the structure that forces them to feel

bad, and it intensifies their anxieties.89

For example, Takeshi O. explained that his anxieties about the female gender of his school
uniform increased over time. “When | first started junior high school | didn’t question the
uniform initially,” he said. “I progressively started to question it and by the third year |

dreaded every school day because it meant | would have to put the skirt on.”9°

Students who attempted to request to change their uniform faced various challenges.
Akemi N., an 18-year-old transgender man in Okinawa, told Human Rights Watch that when
he was 16 years old the high school administrators told him he would need to show a
certificate of diagnosis for GID in order to change his uniform.9* He was able to obtain the
GID certificate within a few weeks, but when he presented it to school officials they denied
his uniform change request on the grounds that there was no precedent for them to
follow.92 According to Koh, “Most kids | work with talk about how they just want to be in an
environment in which they can freely express themselves in their preferred gender,

including in the way they dress.”ss

A lack of explicit support for identity-based uniform selection leaves transgender children
to work out their own solutions.94A 12-year-old transgender girl in Osaka explained that
while she wears skirts on weekends and at home because she feels safe to express herself
around her friends and parents, she continues to wear the boys’ uniform at school because

she is not confident that the teachers, even if she requested it, would support her

89 Human Rights Watch interview with Dr. Jun Koh, August 8, 2015.
90 Human Rights Watch interview with Takeshi O., November 15, 2015.

91 Allegation Letter from Human Rights Watch to UN Special Rapporteurs, “Re: Legal Recognition of Transgender People in
Japan,” February 17, 2016. https://www.hrw.org/news/2016/04/01/hrw-allegation-letter-un-special-rapporteurs.

92 Human Rights Watch interview with Akemi N., November 10, 2015.
93 Human Rights Watch interview with Dr. Jun Koh, August 8, 2015.

94The 2015 MEXT directive makes a non-binding suggestion that teachers should understand that students who “do not
dress like or have the hair style like is usually seen in that gender” should not deny or make fun of such appearances.
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transition. “It’s the fear of being bullied by other students that leads me to stay in a male

uniform,” she said.s

For other students, the arbitrary implementation of school uniform regulations subjects
them to a confusing maze of rules and disturbing responses to their requests. For example,
Mitsu M., a 17-year-old transgender boy in Hamamatsu, said that while his junior high
teachers allowed him to wear the gender-neutral physical education outfit at school as
long as he wore the female uniform skirt while traveling to and from school, his high

school then forced him to wear a skirt all day—leading him to drop out.9

Rei N. said her junior high school rejected her requests to change uniforms for two years. “I
told the school officials that if they didn’t let me dress like that | wouldn’t come to school,”
she said, explaining that they subsequently allowed her to wear the girls’ uniform top and

physical education pants as a compromise.97

Natsuo Z., an 18-year-old high school senior attending a correspondence school in
Fukuoka, said that they dropped out of public school during the second year of junior high
because “wearing a uniform became unbearable.”98 They continued:

School uniforms are meant to function like military uniforms—to promote
conformity and subtly imply that being different is a bad thing. But because
there is no actual justification for the uniforms, when people challenge
them we are met with vague answers about honor, harmony, and public

morality.9

Other interviewees explained how school uniform policies led them to avoid enrolling in

conventional schools even when their entrance test scores made them eligible, instead

95 Human Rights Watch interview with Hideaki N., 12, Osaka, August 8, 2015.
96 Human Rights Watch interview with Mitsu M., 17, Hamamatsu, August 16, 2015.
97 Human Rights Watch interview with Rei N., August 13, 2015.

98 Some interviewees specifically requested that Human Rights Watch not use gendered pronouns when referring to them
during the interviews or in writing. In these cases, we use “they” in English and in Japanese we simply reference them with
their first names.

99 Human Rights Watch interview with Natsuo Z., 18, Fukuoka, August 14, 2015.
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opting for less rigorous alternatives such as correspondence schools that did not require

uniforms.ee

But while uniforms were a common flash point for anxieties among interviewees, other
aspects of appearance also triggered deep-seated gender stereotypes that Japan’s schools
promote. For example, one interviewee said that starting in junior high school his
classmates teased him mercilessly, including by spitting on him, making specific reference
to his long hair. “I cut my hair after a while, in junior high. | had a crew cut. Once | had the
crew cut, the bullying ended, but | also felt like | could no longer be myself at all,” he

said.wot

Lavatories and Changing Rooms

The directive from the Ministry of Education, Culture, Sports, Science, and Technology
(MEXT) about responding to students diagnosed with gender identity disorder suggests
that teachers accommodate transgender students by “[accepting] the usage of staff and

multi-purpose toilets.”2

We learned of schools that have taken this approach. For example, when a 12-year-old
transgender girl in Osaka told her junior high teacher she did not want to use the boy’s
bathroom any more, the teacher suggested she use the private staff bathroom in the

basement.3

Some schools take a similar approach to changing rooms for physical education classes.
Minato J., 18, said that when he told his teachers he identified as male, his physical

education teacher decided that he could change alone in the teachers’ changing area.4

100 For example, a 24-year-old x-gender university student said: “I chose my junior high and high school specifically for this
reason [of the gendered uniforms] — | thought even while making the selection in elementary school that | would do better in
an environment that was a little less gender-rigid.” Human Rights Watch interview with Kento T., November 10, 2015.

101 Hyuman Rights Watch interview with Kento T., November 10, 2015.

102 Ministry of Education, Culture, Sports, Science, and Technology (MEXT), Government of Japan, “Regarding the Careful
Response to Students with Gender Identity Disorder,” April 30, 2015,
http://www.mext.go.jp/b_menu/houdou/27/04/1357468.htm (accessed March 8, 2016).

103 Human Rights Watch interview with Hideaki N., August 8, 2015.

104 Human Rights Watch interview with Minato J., 18, Osaka, August 8, 2015.
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However, these approaches have not been a positive experience for all students. Hirohito

0., a 16-year-old transgender boy in Fukuoka, said:

When | went to the boys’ bathroom, the boys would say, “But you’re a girl,”
and tease me. When | went to the girls’ bathroom, the girls would say, “But
you’re a boy,” and tease me. When | went to the teacher genderless

bathroom, all the students would call me “disabled.”s

Such approaches may also place transgender students at a disadvantage with respect to
their peers. As Emi T., 13, said, “When | was in 1st year [of junior high school], they
designated the disability toilet for me. They said | would have to use that toilet. It’s difficult
to rush from the 1st floor toilet to the 4th floor.” She continued:

To change my clothes, they have also designated the disability toilet as my
changing area. | change there for PE. It’s far away, but there’s nothing | can
do about it, because | can’t change with the other students. When | change
into my bathing suit, | have to walk all the way from the toilet in my bathing
suit. | feel embarrassed in front of the teachers and other students. | walk

150 meters from the toilet past the teachers’ room and the workshop to the

pool.¢

Other schools require transgender students to use the toilet and changing rooms that
correspond to the gender that appears on their school records, usually meaning that they
must use facilities that do not correspond to their gender identity. For many transgender
students, such rules are profoundly at odds with their sense of self, and may cause deep
humiliation. Madoka R., a 15-year-old transgender girl in Osaka, said, “I couldn’t bear
going to the boys’ toilet, so | wanted to choose the girls’ toilet.... About changing clothing, |

didn’t like to see the boys naked, and | didn’t want the boys to see my body.”7

Studies have shown that students who do not feel comfortable accessing restrooms

because of bullying and discrimination on the basis of their gender identity have reported

105 Human Rights Watch interview with Hirohito 0., 16, Fukuoka, August 14, 2015.
106 Hyman Rights Watch interview with Emi T., 13, Osaka, August 8, 2015.

107 Human Rights Watch interview with Madoka R., Osaka, August 8, 2015.
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avoiding using the lavatories at schools.®8 This can lead to dehydration, bladder
infections, and kidney problems when they are unable to safely access a bathroom in

accordance with their gender identity.

In addition, transgender students have been regularly deterred or excluded from
participating in physical education classes and athletics that are important for adolescent
development. In Osamu I.’s case for example, his physical education teacher’s decision to
force him to use a staff office instead of the boys’ or girls’ changing room, without
consulting him as to what he would prefer, led to students teasing him more frequently,

and subsequently his absence from physical education classes.

For students who courageously expressed their gender identity while still ascribing to rigid
gender-segregated dress codes and facilities, the consequences could be harsh. “Once |
used a female bathroom and students checked the sign and then harassed me,” said
Mitsu. “They demanded to know why | looked the way | did, so masculine with short hair,

and still used the female bathroom.”°9 As Emi’s mother remarked:

The treatment by the school, their control of the situation, the toilet, the
clothes-changing—these became big issues. | treat my child as a girl. | tell
her, “You are perfectly fine to go use the girls’ toilet. Just do it.” But the
teachers will stop her. | feel frustrated. Why do you want to stop her? “It’s

school rules,” they say. “Think about how it looks to society.”°

Such rigid enforcement can also be exploited by students who bully or harass their
transgender peers. For example, Madoka R. described an incident that took place when
she was in the 6th grade and a teacher reprimanded her for using the girl’s toilet while

dressed as a boy:

After talking to me for a few minutes the teacher shouted at me: “You’re

going to the girls’ toilet!”... | was crying and crying on the way home. | was

108 jody Herman, “Gendered Restrooms and Minority Stress: The Public Regulation of Gender and its Impact on Transgender
People’s Lives,” Journal of Public Management & Social Policy, Spring 2013. We heard the same in our interviews. For
example, Human Rights Watch interview with professor of teacher education, Kanazawa, September 28, 2015.

109 Human Rights Watch interview with Mitsu M., August 16, 2015.

110 Hyman Rights Watch interview with mother of Emi T., Osaka, August 8, 2015.
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most upset because everybody thought | was a boy. | was so angry and
disappointed in the teacher and the other students, and so angry that | was
forced to lie by going to school as a boy. The teacher did not support me.

After that, | stopped going to elementary school.

School Activities

Many schools in Japan have activities that are divided by gender. Physical education, for
example, is often taught to boys and girls in separate classes. We heard that some schools
allowed students to attend the class that corresponded to their gender identity. For

instance, Emi told us that she was taking physical education classes with girls.2

But we also heard of transgender students who are told they are assigned to class based
on their school records. For example, Madoka said that she was removed from physical
education classes after she told her school that she identified as female and tried to

switch to one of the girls’ gym classes:

| wanted to join the girls for gymnastics. Instead, the school decided |
would take private lessons in a different room with a private teacher. The
content of the lessons was homework with a private teacher. So I’m not
really going to gymnastics class at all. | continued to ask the school to

change to the girls’ class. They declined until the end of my second year.s3

Disorder-Based Directive

The 2015 MEXT directive, “Regarding the Careful Response to Students with Gender
Identity Disorder,” focuses on diagnosing children with a mental disorder as a pathway to
theirinclusion in schools, and on medical institutions as the primary source of information

about gender and sexuality.14

11 Hyuman Rights Watch interview with Madoka R., August 8, 2015.

112 Human Rights Watch interview with Emi T., August 8, 2015.

13 Human Rights Watch interview with Madoka R., August 8, 2015.

114 MEXT, “Regarding the Careful Response to Students with Gender Identity Disorder.”
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While the directive encourages teachers to develop their understanding of transgender
students’ experiences, and even encourages teachers to accept students’ attire or hair
style because “it might be because of [the student’s] gender identity disorder,” the
document is an inadequate and even harmful policy response. The directive reflects a
disturbing reliance on the pathologizing and discriminatory model for transgender issues
enshrined in the Act on Special Cases in Handling Gender for People with Gender Identity
Disorder, or Law 111 of 2003—the law governing legal gender recognition for transgender

peoplein Japan.ts

The law requires a diagnosis of gender identity disorder (GID) as the first criterion for all
candidates for recognition before the law in their appropriate gender. GID is defined in the
law as “a person, despite his/her biological sex being clear, who continually maintains a
psychological identity with an alternative gender, who holds the intention to physically
and socially conform to an alternative gender.” The process requires the person to be
“medically diagnosed in such respects by two or more physicians generally recognized as

holding competent knowledge and experience necessary for the task.”6

The process can have a particularly intense negative impact on children learning about
and exploring their gender identity. This is in part because the law includes a mandatory
age of 20 for achieving legal gender recognition, and extra steps for people under 20 years
of age to obtain the GID diagnosis, the first step in the process. These factors are
compounded by the GID diagnosis requirement to hold “the intention to physically and
socially conform to an alternative gender,” which puts intense pressure on people to
conform to gender stereotypes at the expense of their integrity, privacy, and autonomy.7|t
is also reflected in how Law 111 of 2003 has been interpreted by the government with

regard to gender nonconforming children. For example, the 2015 MEXT directive instructs:

The diagnosis and advice from medical institutions is a very crucial

opportunity for the school to get professional knowledge. It is also helpful

115 Allegation Letter from Human Rights Watch to UN Special Rapporteurs, “Re: Legal Recognition of Transgender People in
Japan,” February 17, 2016. https://www.hrw.org/news/2016/04/01/hrw-allegation-letter-un-special-rapporteurs.

116 Sej Doitsusei Shogaisha no Seibetsu no Toriatsukai no Tokurei ni Kansuru Haritsu (Act on Special Cases in Handling
Gender for People with Gender Identity Disorder), Law 111 of 2003. For a translation of the law, see Asia-Pacific Law and
Policy Journal, vol. 14 (2013), pp. 203-204.

7 1bid.
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as it can serve as a basis for explanation for teachers and other students
and guardians. Even when students express their anxieties with their
sexuality, it is not always the case that they have appropriate information
on the issue. It could also be the case that their anxieties are being
confused with otherissues. Thus it is essential for schools to cooperate

with medical institutions.8

Both the age restriction and the rigid medical criteria inflict significant harm on young
people who instead need information, support, and safe spaces to explore and express

gender—all elements of inclusive and supportive schools.

The directive addresses the issue of school uniforms in a list of “examples of support for
students with gender identity disorder” by suggesting that teachers should “accept
students’ preference of outfit, school and gym uniform.” Regarding lavatories, the directive
suggests teachers accommodate transgender students by “[accepting] the usage of staff

and multi-purpose toilet.”19

In addition to the fact that the directive is based on a medical model that refers to children
exploring and expressing their gender identity as “disordered,” the directive’s examples of
support for schools to follow are not binding policy or protocol recommendations, but
illustrations drawn from a diagnostic model.120 The MEXT “Guidebook for Teachers
Regarding Careful Response to Students related to Gender Identity Disorder as well as
Sexual Orientation and Gender Identity,” issued in April 2016, clarifies that schools should
not compel transgender students to visit medical facilities, and reiterates that it is
possible to accommodate students who do not have a GID diagnosis. However, in this
document MEXT continued to advise schools to base such accommodations at least in part
on students’ medical consultation history, and repeated that schools should seek advice

about GID students primarily from medical institutions.

18 bid.

119 |bid.

120 Allegation Letter from Human Rights Watch to UN Special Rapporteurs, “Re: Legal Recognition of Transgender People in
Japan,” February 17, 2016. https://www.hrw.org/news/2016/04/01/hrw-allegation-letter-un-special-rapporteurs.

121 Ministry of Education, Culture, Sports, Science, and Technology, “Guidebook For Teachers Regarding Careful Response to
Students related to Gender Identity Disorder as well as Sexual Orientation and Gender Identity,” April 1, 2016,
http://www.mext.go.jp/b_menu/houdou/28/04/1369211.htm
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Human Rights Watch interviews with transgender children in Japan revealed that school
officials issue varied responses to transgender students’ requests to use facilities
according to their gender identity, and cases which have occurred since its issuance reflect

a piecemeal implementation of the MEXT directive.

Malta: Gender Identity, With No Age Limits

Other governments have not only recognized the importance of identity-based gender recognition in
schools for gender-nonconforming children, but have crafted specific protocols to implement such

policies in a child-sensitive manner.

For example, Malta’s Gender Identity, Gender Expression and Sex Characteristics Act features a
universal right to gender identity, with no age restrictions.?22 Children’s applications are made by a

legal guardian, and must give consideration to the best interest of the child. The government of Malta
also published a comprehensive education policy for transgender and gender nonconforming students

in schools.123

Moreover, recognizing that “being able to be one’s self at school is an essential factor in every
student’s success and well-being,” the policy mandates that “schools are therefore obliged to ensure
safe and inclusive environments for all students.” The procedures that accompany this policy detail
specific standards for schools, directing them to adjust uniforms, gendered pronouns, toilet access,

and official documents to respect transgender children’s appropriate gender.124

Pressure on Transgender Youth to Transition

Japan’s legal gender recognition law creates significant discriminatory barriers for children
who want to access education according to their gender identity. Even for transgender and
gender nonconforming children who receive some social support or recognition at home or

school, the procedure’s rigid requirements and the limited information available to

122 Government of Malta, Gender Identity, Gender Expression and Sex Characteristics Act, April 2015,
http://justiceservices.gov.mt/DownloadDocument.aspx?app=Ip&itemid=26805&I|=1 (accessed February 17, 2016).

123 Government of Malta, Ministry for Education and Employment, “Policy for Trans, Intersex, and Gender Variant Students in
Schools,” 2015, http://tgeu.org/wp-content/uploads/2015/06/Malta-Education-Policy.pdf (accessed February 17, 2016).
124 Government of Malta, Ministry for Education and Employment, “Procedure for Trans, Intersex, and Gender Variant
Students in Schools,” 2015, http://tgeu.org/wp-content/uploads/2015/06/Malta-Education-Procedures.pdf (accessed
February 17, 2016).
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children means the process of becoming legally recognized can be fraught with anxiety

and coercion.

Interviewees told Human Rights Watch that they valued and flourished in environments
that allowed them to express their gender identity, but even in those situations they

remained fearful of change in the future, be it a new school or career change.

For example, Akemi N. received a “preliminary GID diagnosis” when he was 16.125 At school
he was able to wear a gender-neutral uniform and use the boy’s lavatory. He said that the
diagnosis gave him confidence, but the process toward legal gender recognition felt
daunting yet necessary. Now an 18-year-old university student, he registers and is
recognized on official documents as male, and is able to socialize and join non-gender-
segregated club activities. “Before university, | was always really depressed and | thought |
needed to pursue being male very aggressively,” he said. “But now since there’s not so
much division between genders at the university compared to previous schools, | think if |

can stay in an environment like this | might not pursue any more medical procedures.”

Akemi described himself as “happy like this,” and yet he holds substantial fears for his

future:

I think I might have to do more operations and fully transition before
applying for a job because that’s what people expect of me—the full GID
procedure [of surgeries]. That’s the pressure on me right now. I’m happy,

but the future feels horrible already.”26

Takeshi O. told Human Rights Watch that while his experience coming out and studying as
a transgender student in high school was positive and safe because of support he received

at school, he fears the legal gender recognition procedures:

In high school, being able to be comfortable and express myself depended

more on the social attitudes around me, so | decided | didn’t need to

125 Human Rights Watch was unable to confirm exactly what a preliminary GID diagnosis is. People under the age of 20,
including children, have been able to obtain a GID diagnosis. Akemi N. said that his doctor gave him a “preliminary”
diagnosis, however, and told him he would have to return for a real one when he was 20.

126 Hyman Rights Watch interview with Akemi N., November 10, 2015.
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pursue the rest of the medical procedures in order to be happy.... Plus |
don’t want to get surgery—it would cost lots of money and do bad things to
my body.

Now a university student, Takeshi fears that he will be forced to undergo the medical
procedures proscribed in the law in order to be employed. “I’m not sure what my future will
be,” he said. | want to be a teacher but | don’t want to complete the legal gender
recognition requirements and I’m not sure if a school will hire a teacher with discordant

papers.”:27

Mitsu M., who described himself as “transgender, but I’m not 100 percent sure right now,”
explained that while he would like more time to explore his gender identity, “l wanted to
have a diagnosis before going to university or having a job so I’m really worried about my
future.” For him, even the process of applying for part-time work during periods when he
dropped out of school was riddled with anxiety over gender identity:

Application papers sometimes say there are only Fand M and that makes
me really uncomfortable. When | make a CV, | have to write my female name
and check the female box—that's two times just preparing for university or
a job that | have to feel very uncomfortable.28

A 24-year-old transgender man in the process of taking hormone therapy and consulting
with surgeons told Human Rights Watch he would prefer to stop all treatments and be
legally recognized as male without them. He said the hormones made him feel sick, and he
feared the surgeries’ impact on his body. But he saw no other way to secure a stable adult
life. He also feared criticism from transgender networks.?29 As Seiji N., a transgender man in
Fukuoka, explained:

Even within the transgender community, there is a lot of pressure to not

speak out. Even in cases where people try to tell about botched surgeries or

127 Human Rights Watch interview with Takeshi O., November 15, 2015.
128 Hyman Rights Watch interview with Mitsu M., August 16, 2015.

129 Human Rights Watch interview with Kiyoshi M., August 18, 2015.
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other problems at gender clinics, they are silenced on the grounds that

their criticism could upset friendly doctors and ruin access for others.13°

13% Human Rights Watch interview with Seiji N., Fukuoka, August 14, 2015.
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Il. Government Policies

In junior high | was bullied because | could not explain who | was, but |
looked [different] and it made me a target. | didn’t recognize it as bullying; |
just thought it was the way people were treated if we were different in any

way. | thought it was a means of communication—the teasing, the pushing.

—Hiroshi K., 28, Osaka, August 2015

| think if | tried to tell my teachers about the bullying they might try to solve
the problem but they wouldn’t know what to do because they know so little
about LGBT people. They would make mistakes because of this, and it
could get worse.

-Tadashi l., 17, Nagoya, November 2015

Even if one teacher is ready to help, the administration is likely not
prepared to support that teacher, which can mean the teacheris left
alienated in their own compassion.

—Ai K., LGBT youth counselor, Fukuoka, August 2015

The Japanese government has failed to ensure that its policies against bullying are
sufficiently enforced by school staff and education officials, undermining Japan’s

professed commitment to LGBT human rights.

Japan’s expansive Basic Policy on the Prevention of Bullying, issued by the Ministry of
Education, Culture, Sports, Science, and Technology (MEXT) following the passing of the
Bullying Prevention Act in June 2013, has proved to be an inadequate response to the
problem. The act mandated that the minister of education devise a basic policy on the
prevention of bullying. The resulting policy, however, emphasizes student conformity and

teacher awareness-raising over children’s rights and mandatory teacher training.
Underscored by a strong desire to “maintain harmony” at the expense of some students,

the culture of impunity for bullying in Japanese schools means that children’s experience

reporting incidents can be as fraught and traumatizing as the incidents themselves.
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Teachers in Japanese schools command an enormous amount of respect and wield
considerable influence over students. Even those who do attempt to react supportively to
LGBT students can be left, as one former teacher put it, “alienated in their own

compassion.”t

Importance of Well-Trained Teachers

Between 2011 and 2013, Prof. Yasuharu Hidaka surveyed nearly 6,000 teachers who taught
kindergarten through high school across five municipalities in Japan. Between 63 and 73
percent of respondents indicated they thought LGBT issues should be included in the
curriculum, yet less than 14 percent stated they had discussed LGBT issues in their
classroom. Only 8 percent had been instructed about sexuality during their teacher
training, with 9 percent reporting they had learned about transgender people during the
training. Nearly 61 percent indicated they would want to participate in sexual diversity

training if it existed.s2

While Hidaka’s data indicate a hopeful future full of teachers eager not only to include
LGBT issues in the curriculum but also to train themselves, they also expose a troubling
gap in information imparted to educators. This can mean even well-intentioned teachers

are ill-equipped to help LGBT students.

Specialists in teacher education agreed that most teacher training includes little if any
information about sexual orientation and gender identity. “The curriculum for teachers
generally doesn’t include a class about sexual minorities,” said Daisuke Watanabe, an

associate professor of education at Saitama University.3

We heard the same from teachers. “There’s no discussion of LGBT issues in the
classroom,” a teacher in Tokyo told us. “There’s a health class, but I’'ve never heard of

teachers lecturing on LGBT issues.”34

131 Human Rights Watch interview with Ai K., August 14, 2015.

132 yasuharu Hidaka, “An attitude survey for teachers on LGBT issues,” July 2014, http://www.health-
issue.jp/teachers_lgbt_survey.pdf (accessed February 13, 2016).

133 Human Rights Watch interview with Daisuke Watanabe, associate professor, Center for Research in General Education,
Saitama University, Saitama, October 1, 2015.

134 Human Rights Watch interview with teacher, Tokyo, October 5, 2015.

“THE NAIL THAT STICKS OUT GETS HAMMERED DOWN” 66



The initial adult reaction to children who report harassment, bullying, and violence
represents a crucial moment in protecting the child and fostering trust so that further care
can be provided. For example, Naoko Y., who was able to come out to a nurse at her high
school after hearing teachers join students in anti-LGBT jokes, said: “After she reacted
well, | visited the health center nurse every day for a year. It made me feel much better to

know one adult who could support me.”35

But in Naoko’s case, the support depended on the school nurse’s personal attitude. While
her experience gestures at the importance of support, it stands out among dozens of cases
Human Rights Watch documented across Japan where school staff did not react
supportively to LGBT students who had been brave enough to disclose to them. Natsuo Z.,
who spent most days in the high school’s health clinic to avoid bullying, said that after
asking a high school administrator if the male uniform could be worn, the administrator
replied, “No, this schoolisn’t about you. I’m not going to let your selfishness ruin the

harmony of this school.”136

Rei N. recounted that in her elementary school a teacher’s response changed the

dynamics:

A teacher saw me hanging out with a group of guys, approached us, and
asked, “Are you guys all gay?” This was a nice group of guys that never
participated in bullying, but once the teacher said that everything changed.
All the time they would use anti-gay slurs to prove themselves. It made

them hate something they didn’t even know.7

Mitsu said that as he began to explore his gender identity during his second year of high
school, he requested his uniform be modified slightly by removing the ribbon from the
dress the school compelled him to wear. “The teacher said no, and refused to give a
reason,” he said. “Since then | stopped thinking teachers were going to help me or

understand me.” A year later, in 2015, he requested to use the boy’s bathroom but was

135 Human Rights Watch interview with Naoko Y., November 13, 2015.
136 Human Rights Watch interview with Natsuo Z., August 14, 2015.

137 Human Rights Watch interview with Rei N., August 13, 2015.
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denied on the grounds that he needed to use the bathroom according to his legal gender,

female.8

Kazuo L., a 20-year-old transgender man in Tokyo, recounted how he was denied access to
employment skills classes at his school for children with intellectual disabilities on the
grounds that he had been registered at the school as female but subsequently insisted on
being referred to with male pronouns. At the time of the denial, he asked his homeroom
teacherto help him advocate with the principal so he could enroll in the classes, which
were required for graduation. The teacher said no. Kazuo grew anxious as graduation
approached, only to discover that his homeroom teacher had indeed advocated for him—
but for an exception to the graduation requirement, not for his inclusion in the required
classes. “The teacher refused earlier to fight for me to be in the classes, but was willing to

fight for the exception rather than confront the discrimination,” Kazuo said.?

In another case, a teacher’s reaction to a student’s coming out shredded the student’s
self-confidence. After Komako D. came out to her high school choir director, he told her
that her sexual orientation would limit what she could participate in and achieve in life. “I
was really devastated. | was distracted from other things because | had no one | could
discuss these things with and now | had my choir director say this,” she explained. “l was

so depressed at this point—I’m not sure why | didn’t attempt suicide.”°

A consequence of the lack of training on bullying prevention and LGBT issues is that
teachers may not see addressing bullying as part of their job, particularly given the many
other demands on their time. As a Tokyo-based lawyer who routinely consults with school

administrators on bullying cases said:

Teachers are very overworked. They have extracurricular activities to
oversee in addition to classes. They often don’t have the emotional
capacity to look after every student, to give the care and emotional support

the student needs. It makes for a bad cycle.

138 Human Rights Watch interview with Mitsu M., August 16, 2015.
139 Human Rights Watch interview with Kazuo L., November 16, 2015.
140 Human Rights Watch interview with Komako D., August 10, 2015.

141 Human Rights Watch interview with lawyer, Tokyo, October 1, 2015,
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Teachers and other education experts told us that teachers are often unwilling to seek help
if they cannot handle bullying themselves, fearing that they will be thought of as
incapable. “It’s difficult for teachers to ask for advice if bullying is occurring in their class,”

said Keiko Suichi, a lawyer who has worked on bullying prevention.2

Dr. Hiroyuki Oda, a psychiatrist who works at a gender clinic in Osaka and sees

transgender youth patients, said:

Treatment of children differs dramatically from school to school, so it’s not
necessarily the rules or policies that exist, but the teacher behaviorin some
places creates an atmosphere of singling out kids who they think are too
different.us

Unguided Compassion

Some school staff attempted to help LGBT students. For example, Aiko Y. recounted how
after she started to visibly transition in junior high school and obtained a gender identity
disorder (GID) diagnosis, teachers would help by arranging separate bathrooms for her,
including on school trips where students slept in dormitories together. “But the boys
would still come in and harass me,” she said. She never reported this treatment, she said,
because “I felt like this harassment was happening as punishment for who | was—a
disordered person.”u

In cases Human Rights Watch documented where school officials attempted to act
appropriately in response to individual complaints, they nonetheless failed to institute

comprehensive change.

Hanako N., a 9-year-old in Osaka who asked to have their gender identified as “either one,
doesn’t matter, we’re all human anyway,” said that their teacher was only willing to stand

up to the bullies at school after their mother approached the school board about the issue.

142 Human Rights Watch interview with Keiko Suichi, October 6, 2015.
143 Human Rights Watch interview with Dr. Hiroyuki Oda, Osaka, August 8, 2015.

144 Human Rights Watch interview with Aiko Y., 20, Osaka, August 8, 2015,
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Hanako said they continued to be regularly taunted at school, and while the teacher

responds each time it is reported, no steps have been taken to prevent the harassment.s

Takeshi 0., whose high school teachers and principal were supportive of his transition and
made accommodations related to uniforms and restrooms, said changes were specific to
his status as a good academic performer at the school. Any sustained change, he
suspects, would be due to institutional memory related his case rather than policy or

protocol. Now 19 and in his first year at university, he said:

The situation now could be not as good for LGBT students because the
principal has left and the coach left too and I’m not sure if any of the
remaining teachers remember my case. Maybe one teacher remembers that
| was allowed to use the handicap bathroom or that | changed uniforms—
maybe that would help.¢

Students told Human Rights Watch their teachers’ lack of clear understanding of sexual
orientation and gender identity compounded the hostile environment they faced at school,

and made them nervous even about speaking with teachers perceived as LGBT-friendly.

Tadashi I. said he came out to one of his teachers after he visited the United States on a
vacation and was able to attend programs at an LGBT community center. She advised him
to pursue a university degree in English so he could meet other LGBT people. He said:

If something bad happened to me at school, | could tell this teacher if it
was related to my sexuality. But she’s just nice—her advice was to go to
English college, not to solve the problem or make the situation better....
[Now] I think if I tried to tell my teachers about the bullying they might try to
solve the problem but they wouldn’t know what to do because they know so
little about LGBT people. They would make mistakes because of this, and it
could get worse.7

45 Human Rights Watch interview with Hanako N., 9, Osaka, August 8, 2015.
146 Human Rights Watch interview with Takeshi O., November 15, 2015.

7 Human Rights Watch interview with Tadashi I., November 13, 2015.
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Visible Cases, Invisible Causes

The lack of knowledge about LGBT issues among school staff in Japan is not only a
problem when LGBT students attempt to report bullying and harassment. It also can
obscure structural issues that influence bullying, resulting in a systematic refusal to
address the causes of such abuses.

The 2013 Basic Policy on the Prevention of Bullying enumerates several types of bullying
that can take place in schools. It also features detailed discussions of the characteristics
of bullying incidents, and encourages school officials to carefully analyze, for example,
physical fights to figure out whether they are the result of bullying. However, the policy is
silent on another list of characteristics: those that, due to social prejudice, make children

more vulnerable to bullying—including sexual orientation and gender identity. As a school
counselor in Tokyo said:

There’s a lot of harassment in schools that initially appears general in
nature. For example, groups of boys will surround a single boy and pull
down his pants. It’s not until you really ask a lot of questions that you learn
in many of these cases, the group’s reason for targeting a particular boy
with this harassment is that he was too effeminate.8

An anthropologist in Okinawa who has studied gender and sexuality in Japanese schools
argued:

In the Japanese education system gay and lesbian issues are completely
invisible; there’s no official source of information for young people on
sexuality. Teachers tend to oppress the victims of bullying, saying that they
need to be less effeminate [for boys] to avoid bullying.4

The school counselor said: “When | see teachers punishing students for bullying cases,
they say, ‘You shouldn’t do this because it interrupts the harmony of the school,” and not

because it’s not okay to bully someone based on gender expression.” Calling teachers

148 Human Rights Watch interview with Saburo N., November 14, 2015.

49 Human Rights Watch interview with Sunagawa, anthropologist, Okinawa, November 11, 2015.
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“more interested in making the problem go away than figuring out the cause for the
problem and addressing it,” the counselor concluded: “The result is that students never
learn about the causes, they just hear that they have interrupted the harmony and then go

back to their school work.”s°

A high school teacher in Tokyo said there is systematic support for bullying reporting
mechanisms, but not if the case touches on issues the teacheris not personally

comfortable raising:

Even if the student would be brave enough to say that he is being bullied
because he is gay, we wouldn’t have the confidence to mention that aspect
of it because it’s not in any of the policies and it’s not ever included in the

trainings.st
Another high school teacher in Tokyo said:

Reporting a case of anti-gay slurring or bullying would depend entirely on
whom you were reporting it to. Some teachers are allies and informed and
that would be fine.... [But] I’ve seen teachers tell bullying victims to deal

with it themselves because they are themselves the causes.s?

“Schools aren’t ready to deal with LGBT issues as a system,” said Ai K., a former teacher
who now works as a counselor to LGBT youth in Fukuoka. “So even if one teacher is ready

to help, the administration is likely not prepared to support that teacher.”1s3

5 Human Rights Watch interview with Saburo N., November 14, 2015.
> Human Rights Watch interview with Haruki K., teacher, Tokyo, November 12, 2015.
52 Human Rights Watch interview with Toya Y., November 12, 2015.

53 Human Rights Watch interview with Ai K., counselor, Fukuoka, August 14, 2015.
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lll. Japan’s Legal Obligations to Protect LGBT Students

Rights to Education, Information, and Freedom of Expression

Japan’s failure to address the various barriers LGBT students face in Japan in accessing
education can amount to a violation of the right to education, which is enshrined in
multiple international human rights instruments. The limited information regarding sexual
orientation and gender identity available to students in schools violates their right to free
access to information. And the gender expectations enforced on students can curb their
freedom of expression. These issues are interrelated, and all contribute to the hostile

environment LGBT students in Japan face, including pervasive bullying.

The government should urgently address human rights violations reflected in rigidly
gendered schools; the legal gender recognition policy that discriminates on the basis of
age and predicates legal recognition on abusive and coercive criteria; the demonstrated
failure to address school harassment and bullying of LGBT students; and the lack of
explicit science and human rights-based material about sexual orientation and gender
identity in the school curriculum.

The United Nations Committee on the Rights of the Child—the international expert body
that monitors implementation of the Convention on the Rights of the Child (CRC), which

Japan ratified in 1994—has condemned bullying of LGBT students on multiple occasions.s4

154 See for example, “The Committee recommends that the State party: Strengthen the promotion of zero tolerance of all
forms of violence against children in schools, including sexual abuse, bullying and harassment.” UN CRC, “Concluding
observations on the combined third to fifth periodic reports of the United Republic of Tanzania,” CRC/C/TZA/CO/3-5, March
3, 2015; “The Committee is concerned that ... there are cases of lesbian, gay, bisexual and transgender (LGBT) children
experiencing bullying, intimidation and violence.... The Committee, while appreciating the measures undertaken by the State
party to combat bullying, notes with concern that school action plans on bullying are reportedly rarely based on a survey of
needs, that the number of pupils subjected to some form of harassment, including online bullying, by other pupils is
increasing and that social media outlets are not sufficiently involved in combating bullying and harassment online.” UN CRC,
“Concluding observations on the fifth periodic report of Sweden,” CRC/C/SWE/CO/5, March 6, 2015; “The Committee is also
concerned at reports of cases of bullying and discrimination against children because of their sexual orientation or gender
identity.” UN CRC, “Concluding observations on the combined third to fifth periodic reports of the Bolivarian Republic of
Venezuela,” CRC/C/VEN/CO/3-5, October 12, 2014; “The Committee urges the State party to implement its laws that prohibit
discrimination against categories of children in marginalized and disadvantaged situations ... [including] lesbian, gay,
bisexual, transgender or intersex children, and girls, and to take measures to educate the public about equality and non-
discrimination and to expand its programmes in schools.” UN CRC, “Concluding observations on the combined third, fourth
and fifth periodic reports of Hungary CRC/C/HUN/CO/3-5,” October 12, 2014.
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The committee’s interpretative guidance on international children’s rights standards also
clarifies many aspects of how governments are obligated to combat bullying on the basis

of sexual orientation and gender identity. These standards should guide Japan’s reforms.

Making Schools Safe Regardless of Gender

As Malta’s 2015 gender recognition law demonstrated (see text box on page 60),
consideration of the needs of transgender children is a crucial part of ensuring access to
education. Other countries such as the United States have interpreted gender-based non-

discrimination protections as inclusive of transgender students as well.

For example, a US federal law, Title IX of the Education Amendments of 1972, prohibits
sexual harassment and discrimination based on sex. While Title IX does not specifically
use the terms “transgender” or “gender identity,” the US Department of Education has
stated that harassment and other discrimination against transgender and gender

nonconforming students constitutes illegal gender-based discrimination.s

The Committee on the Rights of the Child has highlighted “the process by which the right

to education is to be promoted,” saying:

Efforts to promote the enjoyment of other rights must not be undermined,
and should be reinforced, by the values imparted in the educational
process. This includes not only the content of the curriculum but also the
educational processes, the pedagogical methods and the environment

within which education takes place.s¢

In upholding the right to education, governments are obligated to ensure that schools are
safe for all students:

Where majorincidents of racism, racial discrimination, xenophobia and

related intolerance occur which involve those under 18, it can reasonably

155 United States Department of Education, Office for Civil Rights, letter regarding OCR Case No. 05-1401055, November 2, 2015,
https://assets.documentcloud.org/documents/2501220/letter-from-the-u-s-dept-of-education-to-daniel.pdf; and White House
Task Force to Protect Students From Sexual Assault, “Not Alone,” April 2014, https://www.notalone.gov/assets/report.pdf.

156 UN Committee on the Rights of the Child, General comment No. 1, The Aims of Education, CRC/GC/2001/1(2001), art. 29(1),
para. 8.
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be presumed that the Government has not done all that it should to
promote the values reflected in the Convention generally, and in article

29(1) [on the direction of a child’s education] in particular.7

In such situations where intolerance perseveres, the committee mandates that
“appropriate additional measures under article 29(1) should therefore be adopted which
include research on and adoption of whatever educational techniques might have a

positive impact in achieving the rights recognized in the Convention.”8

Legal Gender Recognition Reform

Currently, legal gender recognition in Japan is regulated by Law 111 of 2003, which came
into effect in July 2004.59 Substantial rights-based reform of this law will be a necessary
aspect of any attempt to curb bullying of LGBT students in Japan’s schools. In 2016, a
bipartisan group of members of the Diet, Japan’s parliament, plan to consider revisions to

Law 111 to relax the requirements for legal gender recognition in Japan.:6°

The law requires a diagnosis of gender identity disorder (GID) as the first criterion for all
candidates for recognition before the law in their appropriate gender. GID is defined in the
law as “a person, despite his/her biological sex being clear, who continually maintains a
psychological identity with an alternative gender, who holds the intention to physically
and socially conform to an alternative gender.” The process requires the person to be
“medically diagnosed in such respects by two or more physicians generally recognized as

holding competent knowledge and experience necessary for the task.”

The legal gender recognition decision is made by the family court. An applicant must, in
addition to providing a certificate that they have been diagnosed with GID, meet the

following qualifications:

157 |bid.
158 |bid., para. 24.
159 Law 111 of 2003.

160 Asahi News, “Bipartisan MPs group to consider relaxation of gender change requirements,” January 28, 2016,
http://www.asahi.com/articles/AS)1X2DW2J1XUBQUoo8.html (accessed February 2, 2016).

161) aw 111 of 2003, art. 2.
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e Be 20yearsold orolder;

e Be presently unmarried;

o Not presently have any underage children;62

e Not have gonads or permanently lack functioning gonads; and

e Have a physical form that is “endowed with genitalia that closely resemble the

physical form of an alternative gender.”163

People who have undertaken all of the required steps are judged by a family court and, if
deemed sufficient, legally recognized as male or female. While it is understood that this
legal recognition is a full legal transition from one gender to the other, court cases and
research by Japanese NGOs have found that, in practice, even legally-recognized
transgender people face discrimination, such as in adopting children or obtaining life

insurance.4

The enactment of Law 111 was a pivotal moment in Japan’s public debate on sexual and
gender minority issues.¢s However, the procedure attaches significant barriers to the
accessing of fundamental rights for people in Japan who would like to be legally
recognized in a gender different than that which they were assigned at birth. The

mandatory psychiatric evaluation, forced sterilization, compulsory single status, and

162 pt time of writing “underage children” refers to people under the age of 20; however revisions planned for 2016 may
adjust the age to 18 years.

163 | aw 111 of 2003, art. 3. As amended, changing the third condition from “have no children” to “does not presently have a
minor child.” Sei Doitsusei Shogaisha no Seibetsu no Toriatsukai no Tokurei ni Kansuru Houritsu no Ichibu wo Kaisei suru
Houritsu (Partial Amendment to the GID Act), Law 70 of 2008.

164 |n 2013, the Japanese Supreme Court held that a female-to-male transgender person could be recognized as the
legitimate father of a child in the family registry. Previously, because the civil code clauses on marriage and children
assumed regular reproductive activities between a sterilized, legally-recognized transgender person and spouse could not
reproduce, authorities and lower courts had denied an applicant fatherhood status, rendering the child he was raising with
his legally-recognized wife illegitimate in state data sets. A 2014 case in the Osaka Family Court ruled that a male-to-female
transgender person could legally adopt her spouse’s child under the “special adoption” scheme under the Civil Code. This
action, which is technically allowed by any married couple, legally became possible with the passage of Law 111 and legal
gender recognition, but the case is illustrative of the barriers even legally-recognized transgender people have faced
subsequently. s 3 /MR 2 54E1 2 A1 0 HIREE % 67 & 9 5 1847 H Saiko Saibansyo [Sup. Ct.] Dec. 10, 2013, Hei
25 (kyo) no. 5, 67 (9) SAIKO SAIBANSYO MINJI HANREISHU [MINSHU] 1847 (Japan).

165 M.J. McLelland, “The Role of the 'Tgjisha' in Current Debates about Sexual Minority Rights in Japan,” Japanese Studies,
vol. 29 (2009): 193-207, http://ro.uow.edu.au/cgi/viewcontent.cgi?article=1213&context=artspapers (accessed January 12,
2016).
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requirement of non-procreation are discriminatory on their face. The implementation of
this policy, including the experience of transgender people in Japan attempting to obtain a

GID diagnosis, involves arbitrary and burdensome psychiatric tests.

The right to recognition before the law is articulated in the Universal Declaration of Human
Rights (UDHR) and guaranteed in the International Covenant on Civil and Political Rights
(ICCPR) and the Convention on the Rights of the Child (CRC).¢¢ The right to preserve one’s
identity is guaranteed by article 8 of the CRC, which specifies three aspects of identity—
nationality, name, and family relations—but not as an exhaustive list. Together with the
right to protection from arbitrary interference in privacy, such as ICCPR, article 17, the right
to preserve one’s identity extends to the way one’s identity is reflected on state-issued

documents, including for children.

In February 2016, Human Rights Watch filed an allegation letter with the UN special
rapporteur on the right to health and the UN special rapporteur on torture regarding
Japan’s legal gender recognition procedure. These two human rights special procedures
have in other instances advocated strongly for legal gender recognition procedures that

are significantly different than Japan’s current law.267

For example, in 2013 the UN special rapporteur on torture stated: “In many countries
transgender persons are required to undergo often unwanted sterilization surgeries as a
prerequisite to enjoy legal recognition of their preferred gender.”*8The special rapporteur
noted a trend of finding such compulsory sterilization a violation of human rights,
including non-discrimination rights and integrity, and called upon governments “to outlaw
forced or coerced sterilization in all circumstances and provide special protection to

individuals belonging to marginalized groups.”69

166 niversal Declaration of Human Rights (UDHR), adopted December 10, 1948, G.A. Res. 217A(Ill), A/810 at 71 (1948), art. 6;
Convention on the Rights of the Child (CRC), adopted November 20, 1989, G.A. Res. 44/25, annex, 44 U.N. GAOR Supp. (No.
49) at 167, A/44/49 (1989), entered into force September 2, 1990, arts. 7-8; International Covenant on Civil and Political
Rights (ICCPR), adopted December 16, 1966, G.A. Res. 2200A (XXI), 21 U.N. GAOR Supp. (No. 16) at 52, A/6316 (1966), 999
U.N.T.S. 171, entered into force March 23, 1976, art. 16.

167 Allegation Letter from Human Rights Watch to UN Special Rapporteurs, “Re: Legal Recognition of Transgender People in
Japan,” February 17, 2016. https://www.hrw.org/news/2016/04/01/hrw-allegation-letter-un-special-rapporteurs.

168 YN Human Rights Council, Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or
punishment, Juan E. Méndez, A/HRC/22/53, February 1, 2013, para. 78.

169 |bid., para. 88.
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Considerations for a new legal framework for legal recognition of gender identity in Japan
should include children, and take into consideration Japan’s obligations under the CRC.
Accordingly, decisions about legal recognition of the gender identity of transgender
children should be guided primarily by the best interests of the child, in accordance with
article 3 of the CRC:

In all actions concerning children, whether undertaken by public or private
social welfare institutions, courts of law, administrative authorities or
legislative bodies, the best interests of the child shall be a primary

consideration.°

In determining the child’s best interest, the child itself should be heard, in accordance

with article 12 of the convention:

1. States Parties shall assure to the child who is capable of forming his or her
own views the right to express those views freely in all matters affecting the
child, the views of the child being given due weight in accordance with the

age and maturity of the child.

2. Forthis purpose, the child shall in particular be provided the opportunity to
be heard in any judicial and administrative proceedings affecting the child,
either directly, or through a representative or an appropriate body, in a

manner consistent with the procedural rules of national law.'

The Committee on the Rights of the Child has clarified the relation between articles 3 and

12:

The purpose of article 3 is to ensure that in all actions undertaken
concerning children, by a public or private welfare institution, courts,
administrative authorities or legislative bodies, the best interests of the
child are a primary consideration. It means that every action taken on
behalf of the child has to respect the best interests of the child.... The

Convention obliges States parties to assure that those responsible for

170 CRC, art. 3(2).
711bid., art. 12.

“THE NAIL THAT STICKS OUT GETS HAMMERED DOWN” 78



these actions hear the child as stipulated in article 12. This step is

mandatory.72

Japan should make allowance for the fact that it may be in the best interest of transgender
children to change their legal gender before they reach 20 years old. The inclusion of a
minimum age should be avoided; instead, the individual circumstances of each child

should determine whetheritis in the child’s best interest to change their legal gender.

Children have aright to access information, including information about gender and
sexuality. One by-product of Japan’s current system for legal gender recognition is the
dominance of a single narrative about gender identity disorder and the lack of diverse
sources of information about gender identity. This imbalance is compounded by Japan’s

failure to meet international standards in its sex education curriculum.

Sexuality Education Reform

High school students come in and ask us if they can get HIV from kissing.
Many don’t even know what to ask because their starting point is so far off

from the truth and they have no idea.

—Massa T., staffer at an LGBT community drop-in center, Osaka, August 2015

The UN special rapporteur on the right to education noted in 2010 that sexuality, health,
and education are “interdependent rights,” explaining that “we must be able to look after
our health, deal positively, responsibly, and respectfully with our sexuality, and must
therefore be aware of our needs and rights.” Specifically, the special rapporteur warned
against sex education programs that are based exclusively on heterosexual relationships,
because “by denying the existence of the lesbian, gay, transsexual, transgender and

bisexual population, they expose these groups to risky and discriminatory practices.”73

172 UN Committee on the Rights of the Child, General Comment No. 12, The Right of the Child to Be Heard, CRC/C/GC/12
(2009), para. 7o0.

173 Report of the Special Rapporteur on the right to education, Kishore Singh, A/65/162, July 23, 2010, http://daccess-dds-
ny.un.org/doc/UNDOC/GEN/N10/462/13/PDF/N1046213.pdf?OpenElement (accessed March 1, 2016). According to the
special rapporteur, “In order to be comprehensive, sexual education must pay special attention to diversity, since everyone
has the right to deal with his or her own sexuality without being discriminated against on grounds of sexual orientation or
gender identity.”
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Developing comprehensive and inclusive sexuality education programs is also part of a
state’s obligations to children’s and women’s rights, as outlined by the monitoring bodies
specific to those rights treaties. The Committee on the Rights of the Child frequently
recommends to countries that they improve adolescent reproductive health care education
policies.’74# The Committee on the Elimination of Discrimination against Women has also
commented on the importance of comprehensive sex education, especially with regard to

preventing the spread of HIV.75

The human right to the highest attainable standard of health, found in the International
Covenant on Economic, Social and Cultural Rights (ICESCR), which Japan ratified in 1979,
requires that individuals have access to accurate information, including information

related to sexual and reproductive health.w¢

UN treaty bodies have repeatedly discussed the importance of accurate and inclusive sex
education and information as a means of ensuring the right to health because it
contributes to reducing rates of maternal mortality, abortion, adolescent pregnancies, and
HIV. Placing restrictions on health-related information, including information relating to
sexual orientation and gender identity, can violate fundamental rights guaranteed by
international law, including the right to seek, receive, and impart information and ideas of
all kinds, and the right to the highest attainable standard of health.

The UN Committee on Economic, Social and Cultural Rights has stated in a general
comment that the right to health extends “not only to timely and appropriate health care
but also to the underlying determinants of health,” including “access to health-related
education and information, including on sexual and reproductive health.”*77The CRC
reiterates the right of the child to the enjoyment of the highest attainable standard of
health.w8

174 UN Committee on the Rights of the Child, “Concluding Observations: Albania,” CRC/C/15/Add.249 (2005), para. 57; UN
Committee on the Rights of the Child, “Concluding Observations: Algeria,” CRC/C/15/Add.269 (2005), paras. 58, 59.

175 UN CEDAW Committee, General Recommendation 15, Avoidance of discrimination against women in national strategies for
the prevention and control of acquired immunodeficiency syndrome (AIDS), A/45/38 (1990).

176 |nternational Covenant on Economic, Social and Cultural Rights (ICESCR), adopted December 16, 1966, G.A. Res. 2200A
(XXI), 21 U.N. GAOR Supp. (No. 16) at 49, A/6316 (1966), 993 U.N.T.S. 3, entered into force January 3, 1976, art. 12.

177 UN Committee on Economic, Social and Cultural Rights, Substantive Issues Arising in the Implementation of the
International Covenant on Economic, Social, and Cultural Rights, General Comment No. 14, E/C.12/2000/4, August 11, 2000.

178 CRC, art. 24.
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The Committee on the Rights of the Child has said: “Adolescents have the right to access
adequate information essential for their health and development and for their ability to
participate meaningfully in society,” and called on governments to “ensure that all
adolescent girls and boys, both in and out of school, are provided with, and not denied,
accurate and appropriate information on how to protect their health and development and

practice healthy behaviors.”79

The United Nations Children’s Fund (UNICEF) stated in a 2014 position paperon
eliminating discrimination against LGBT children that parties and signatories to the CRC
“should report on discrimination on the basis of sexual orientation and gender identity,”
including discrimination in schools, and that “in reporting on efforts to realize the right to
health, signatories may wish to consider relevant LGBT health education and service

issues.”80

Japan’s sex education policies and practices fall short of the approach recommended by
the special rapporteur on education, the treaty bodies, and UNICEF, particularly when it
comes to including information about sexual orientation and gender identity. Studies have
found that Japanese textbooks display “a persistent tendency towards a conventional and

stereotyped portrayal of gender identity and role.”18t

According to a scholarly account of the sex education curriculum in Japan, “Sound and
healthy societal maintenance features prominently in the sex education curriculum of
Japanese schools. As a result, young people are rarely provided with a comprehensive
understanding of sexuality including ... homosexuality.”82 The April 2016 MEXT Guidebook

for Teachers signals a promising move towards inclusive sexuality education, stating:

179 UN Committee on the Rights of the Child, General Comment No. 4, Adolescent Health and development in the context of
the CRC, CRC/GC/2003/4 (2003).

180 NICEF, Eliminating Discrimination Against Children and Parents Based on Sexual Orientation and/or Gender Identity,
November 2014, http://www.unicef.org/videoaudio/PDFs/Current_Issues_Paper-_Sexual_ldentification_Gender_ldentity.pdf
(accessed March 1, 2016).

181 pater Cave, Primary School in Japan: Self, Individuality and Learning in Elementary Education (New York: Routledge,

2007).

182 Hyiyan Fu, “The Bumpy Road to Socialise Nature: Sex Education in Japan, ” Culture, Health & Sexuality: An International
Journal for Research, Intervention and Care, vol. 13, no, 8 (June 2011): 903-915, accessed March 1, 2016, doi:
10.1080/13691058.2011.587894. Fu also argues that “liberal experiments, especially those that have provided detailed
information on contraceptive measures, autoeroticism, and same-sex relationships have attracted criticism from the
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Generally speaking, if issues related to sex are handled in school
education, it is asked to conduct in planned manner, by making sure that
students’ levels of development are taken into account.... It is possible that
gender identity and sexual orientation are touched upon as part of human
rights education, etc., to nurture imagination skills...to be able to

sympathetically encompass others’ pains and feelings.

Naming and Curbing LGBT Bullying

Bullying in Japan is addressed by the 2013 Basic Policy on the Prevention of Bullying. The
political impetus for the bullying laws was a 13-year-old boy’s suicide in 2011 in Otsu,
Shiga prefecture. Both the Bullying Prevention Act and the Basic Policy state that bullying

violates children’s right to education, and define bullying as:

An act (including those made through the Internet) committed by child etc.
against another child etc., both of whom have a set human relationship
such as attending the same school etc., which has psychological or
physical impact, and where the child etc. against whom said act is targeted

experiences pains psychologically and physically.:83

The Bullying Prevention Act encourages school districts, in accordance with the Basic
Policy, to institute extensive bullying prevention measures involving communities,
nonprofit organizations, and medical professionals in the process. However, while it
mandates that all local governments act on cases of bullying that come to their attention,

prevention of bullying is not mandatory, only encouraged.

In addition, the policy’s explicit promotion of conformity to social norms as a bullying
prevention measure, and silence on the fact that social marginalization can impact a

student’s vulnerability to bullying, represent harmful gaps in need of urgent reform.84As

government,” and points specifically to a government crackdown on teachers promoting sex education in 2003, which the
court later found to be undue interference in education by the government in the cases on Nanao Yougo Gakkou Jiken.

183 MEXT, “Basic Policy on the Prevention of Bullying.”

184 |shii Sayoko, a Japanese lawyer, has criticized the structural weaknesses in the law. Sayoko Ishii. (2013).
ljimeboushitaisakusuishinhou no Mondaiten. Kyouiku Soudanshitsu Dayori,Oya to Ko to Kyoushokuin no
Kyouikusoudanshitsu. 81 (9), p1-5. Available from: http://www.jec.or.jp/soudan/pdf/81-1.pdf. [Accessed: 10th December
2015].
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this report shows, factors including the stigma surrounding real and perceived sexual

orientation and gender identity drive bullying in Japanese schools.

In its three years of existence, the policy’s efficacy has been questionable. MEXT recorded
five suicides due to bullying during fiscal year 2014.18 The most widely reported case was
of a 13-year-old boy who had written to his teachers about ongoing bullying but received

no response, and killed himself in July 2015.186

As the Bullying Prevention Act comes under a mandatory three-year review in 2016, the
government should consider substantial revisions in line with its human rights

commitments, including the right to education.

For example, while both documents make mention of structural causes of bullying and the
need for schools to nurture positive structures for preventing and responding to bullying,
they remain silent on a crucial structural element of the bullying that takes place in Japan’s

schools—namely, the types of students who get bullied.

Instead, the laws contain the refrain that “bullying can happen to any child in any school,”
which, while perhaps accurate, obscures the vulnerabilities experienced by LGBT students
due to persistent social prejudice even while Japan’s LGBT rights debate becomes

increasingly public and progressive.

The Inochi (Life) Respect White Ribbon Campaign, a Japanese NGO focused on LGBT
bullying, advocated this position during the initial policy drafting process in 2013. They
sent a letter to Health Minister Hidehisa Otsuji in May 2013 while the bullying prevention
laws were being drafted requesting that the documents mention sexual and gender

minority children.287

185 MEXT, “Survey on students behavior problems such as student leadership on issues,” 2014, http://www.e-
stat.go.jp/SG1/estat/NewList.do?tid=000001016708 (accessed February 9, 2016).

186 «|\yate boy tried to reach out about bullying woes before suicide,” Japan Times, July 9, 2015,
http://www.japantimes.co.jp/news/2015/07/09/national/social-issues/iwate-boy-13-apparently-tried-reach-vain-bullying-
troubles-suicide/#.Vr_1uvkrLIU (accessed February 13, 2016).

B7 Lo xREIC BT BRI~ A /Y 7 4 O REELEANDXFREIC D W T Letter RE: Support for Gender and Sexual
Minority Youth in Anti-bullying Measures and Others. On file with Human Rights Watch.
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Long-term experience elsewhere has revealed the importance of enumeration. For
example, the Gay Lesbian Straight Education Network (GLSEN), an NGO in the United
States that has conducted surveys of school climates for LGBT students since 1999,
strongly recommends that anti-bullying policies enumerate specific categories of

vulnerable students, and specifically LGBT students.88

International human rights monitoring bodies take school bullying seriously, including
bullying that takes place on the specific basis of sexual orientation or gender identity.
Noting that psychological bullying and hazing are forms of mental violence and that
physical bullying and hazing are form of physical violence against children, the Committee
on the Rights of the Child has noted that bullying is often:

Exerted by children against other children, frequently by groups of children,
which not only harms a child’s physical and psychological integrity and
well-being in the immediate term, but often has severe impact on his or her
development, education and social integration in the medium and long

term.89

The committee stated that, “Educational measures should address attitudes, traditions,
customs and behavioral practices which condone and promote violence against children,”
and that governments should involve children in the process through “empowerment
regarding child rights in general—and in particular on the right to be heard,” noting “the
importance of children’s participation in the development of prevention strategies in

general and in school, in particularin the elimination and prevention of bullying.”e

International human rights standards mandate that children be involved in processes that
affect them, and rights monitoring bodies have clarified that this includes anti-bullying
policies. In its 2015 review of Sweden, the Committee on the Rights of the Child urged the
government to “involve children in the initiatives aimed at eliminating bullying” by

ensuring that all schools “carry out periodic surveys among students, staff and parents on

188 G SEN, “Enumeration,” http://www.glsen.org/sites/default/files/Enumeration_o.pdf (accessed March 1, 2016).

189 UN Committee on the Rights of the Child, General Comment No. 13, The right of the child to freedom from all forms of
violence, CRC/C/GC/13 (2011), para. 27.
190 |bid., paras. 44 and 63.
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combating bullying on those surveys.”9:
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“The Nail That Sticks Out Gets Hammered Down”

LGBT Bullying and Exclusion in Japanese Schools

School bullying is a notorious problem in Japan. Students target peers they perceive to be different with harassment, threats, and
sometimes violence—including by singling them out based on their real or perceived sexual orientation or gender identity. The
Japanese government compounds and even fuels this problem by promoting social conformity and a climate of “harmony” in
schools, and by insisting that no student is more vulnerable to bullying than any other. In doing so, it fails to address the
vulnerabilities of lesbian, gay, bisexual, and transgender (LGBT) students.

Based on more than 100 in-depth interviews with sexual and gender minority youth and Japanese education experts, “The Nail
That Sticks Out Gets Hammered Down” examines the shortcomings in Japanese policies that expose LGBT students to bullying
and inhibit their access to information and self-expression. Lack of comprehensive sex education, silence on LGBT topics in the
national curriculum, and inadequate teacher training on sexual orientation and gender identity all contribute to LGBT students’
vulnerabilities. Policies that require transgender people to obtain a diagnosis of gender identity disorder as a first step toward
gaining legal recognition are harmfully rigid and discriminatory, and can have a particularly harsh impact on youth.

While Japan’s education ministry has taken positive steps in recent years to recognize, understand, and protect LGBT students,
further action is needed to develop specific policies to address bullying. As the public debate on LGBT rights in Japan gains
momentum around same-sex marriage and employment non-discrimination, the government has an opportunity to bring its
policies in line with its international human rights commitments, including the right to education free from discrimination for all
children.
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