
 

 

April 22, 2013 
 
Memorandum of Support from Human Rights Watch for Bill: 
S1379/A2736 
 
(AN ACT to amend the civil practice law and rules, the 
criminal procedure law and the executive law, in relation to the use in 
evidence of the fact of possession of a condom.)  
 
Human Rights Watch submits this memorandum in support of S1379/ 
A2736, which would change the current law by explicitly prohibiting 
the introduction of condoms as evidence of prostitution and 
prostitution-related offenses in certain criminal and civil proceedings. 
Amendment of the existing law is essential to promoting both public 
health and human rights. 
 
Between October 2011 and July 2012, Human Rights Watch conducted 
research in New York City on the prevalence and consequences of 
police seizure of condoms as evidence of prostitution-related 
offenses, and the introduction of condoms as evidence of 
prostitution-related offenses in criminal proceedings. In July 2012, 
Human Rights Watch released a 112-page report documenting the use 
of condoms as evidence of prostitution in New York and three other 
major US cities.1 Human Rights Watch’s research involved over 125 
interviews with sex workers, outreach workers, sex worker advocates, 
public defenders, and law enforcement officials in New York City. The 
report also documented the experience of LGBT youth in relation to 
police confiscation of condoms as evidence of prostitution. 
 
Our research found that police in New York City stop, search, and 
arrest people involved, or believed to be involved, in the sex trade 
using possession of condoms as evidence of intent to engage in 
prostitution-related offenses. Though few prostitution or loitering 
cases proceed to trial, prosecutors in New York have introduced 
condoms as evidence of prostitution-related offenses in criminal 
court. 
 
Human Rights Watch found that sex workers, LGBT populations, and 
members of their communities are aware of this practice and fear 
carrying condoms, either for use with clients or with other sexual 
partners, as a result. Mona M., a peer outreach worker, sits in a 
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neighborhood restaurant at a regular time so that she can provide condoms to 
women who are afraid to carry them when they are working. She told Human Rights 
Watch, 

 
The majority have fear, they don’t carry condoms…. I’m an outreach 
worker. They know Mona will be in the cafe. They will only come when 
they have a client, get one condom, then leave with the client. For me 
it’s a risk to have the condoms in my purse. But I’ve worked as an 
outreach worker, and I feel obligated to carry condoms because if 
someone comes up and asks me, and I don’t have one, what are they 
going to do?2  
 

While some women told Human Rights Watch that they continued to carry and use 
condoms despite the possible consequences, others said that fear of arrest 
overwhelms their need to protect themselves from HIV and they therefore engage in 
unprotected sex while working. As Anastasia L., a transgender woman from Mexico 
who did sex work in Queens until 2007, said 

 
If I took a lot of condoms, they would arrest me. If I took few or only 
one, I would run out and not be able to protect myself. How many 
times have I had unprotected sex because I was afraid of carrying 
condoms? Many times.3  

 
For the same reasons that permitting condoms to be used as evidence for 
prostitution undermines human rights including the right to health, permitting 
condoms found at a location where people have been coerced into the sex trade to 
be used by prosecutors as evidence to support charges of trafficking or promoting 
prostitution is in practice counterproductive, and risks more harm to victims of 
trafficking. Although the intent to secure a successful prosecution of traffickers is 
commendable, and consistent with government obligations to combat trafficking, 
using condoms as evidence in trafficking cases provides a perverse incentive to 
traffickers to prohibit victims from carrying or using condoms or to restrict victims’ 
access to condoms, including by refusing to make them available at locations where 
they are being exploited. In San Francisco, our research found that trafficking 
enforcement efforts that were likely to involve confiscation of condoms found at a 
location for use as evidence in prosecution, made business owners reluctant to keep 
condoms on the premises; and those who continued to accept condoms concealed 
them in ways that made them useless or dangerous. For example, one outreach 
worker in San Francisco reported seeing unwrapped condoms stored in an empty 
bleach container at a massage parlor, making them both unsanitary and likely to 
                                                 

 



 

 

have deteriorated.4 Legislation to prohibit prosecutors from using possession of 
condoms as evidence to support prostitution-related charges, including trafficking, 
could give trafficking victims some ability to negotiate for their own sexual safety.  
 
New York City is the epicenter of the AIDS epidemic in the United States, with more 
than 110,000 people living with HIV and an AIDS case rate that is nearly three times 
the national average.5 A recent study in New York City among people who exchange 
sex for money or other goods (a category broader than those who self-identify as sex 
workers) found that 14 percent of the men and 10 percent of the women were HIV-
positive.6 This is dramatically higher than the 1.4 percent HIV prevalence in New York 
City generally and the 0.6 percent prevalence in the United States overall.  
 
New York State and City have devoted enormous resources to curbing the HIV 
epidemic, targeting prevention efforts to many of these vulnerable populations. A 
cornerstone of these prevention efforts is promoting universal access to condoms. 
New York City currently distributes nearly 40 million free condoms annually. 
 
Permitting condoms to be used as evidence of prostitution-related offenses 
undermines these efforts and discourages vulnerable populations from carrying 
condoms, and condoms are essential for HIV prevention. Law enforcement officials 
can, and should, partner with public health officials to ensure that enforcement of 
the criminal law does not undermine the health and safety of all.  
 
Under international human rights law, governments are obligated to promote public 
health and ensure access to information and services for preventing the spread of 
HIV and sexually transmitted diseases without discrimination. Governments should 
not take actions that interfere with one’s ability to protect their health. 7 To do so is 
not only inconsistent with human rights law but it is bad public policy.  
 
New York State has distributed millions of condoms to its citizens in an admirable 
campaign to protect the public health. Law enforcement practices that deter people 
from using these condoms, particularly members of groups at high risk for sexually 
transmitted infections, undermine the intent of this ongoing effort, waste tax dollars, 
and invite increased rates of HIV and other infections. 
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In sum, the New York State legislature should expand and strengthen the promotion 
of condom use among its most vulnerable residents—trafficking victims, sex workers, 
and LGBT youth—as well as among the general public by enacting S1379/ A2736 in 
the 2013 legislative session.  
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