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29 October 2013

Re: Strengthening efforts to combat impunity within EU Member States for crimes under
international law and renewed engagement in the field of Justice and Home Affairs

Dear Contact Points,

We write to you ahead of the 15th meeting of the EU Genocide Network to draw your attention to a
new initiative regarding EU responses to challenges faced by EU practitioners in the effective
investigation and prosecution of crimes under international law.

On 24 September 2013 civil society organisations convened a meeting in Brussels, attended by
experts as well as the Head of the EU Genocide Secretariat, to discuss the current status of EU
efforts in the fight against impunity within Europe for crimes under international law including
genocide, crimes against humanity and war crimes. Please find a brief summary of the meeting’s
main conclusions further below.

Given your expertise as the key practitioners specialised in this field and as National Contact Points,
we welcome your contributions and recommendations on how renewed engagement at the EU level
could support and address the challenges in the fight against impunity, particularly when it comes to
addressing gaps in accountability within the EU. We hope that you can assist this initiative by calling
on the EU Council — through its working groups in the field of Justice and Home Affairs (JHA) — to
debate this issue and to commit to concrete engagement based on the suggestions set out below.

We look forward to discussing this with you at the 15™ meeting of the EU Genocide Network, and
thank you in advance for your assistance on this important matter.
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Carla Ferstman Antoine Bernard Nicolas Beger Philip Grant Francesca Boniotti
Director, REDRESS  Chief Executive, FIDH Director, Amnesty International  Director, TRIAL Executive Director,

European Institutions Office Avocats Sans Frontieres
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Michel Tubiana Andreas Schueller Leslie Haskell
President, Euro-Mediterranean Legal Advisor, International Crimes Counsel, International Justice Programme
Human Rights Network and Accountability Program, ECCHR Human Rights Watch



Strengthening efforts to combat impunity within EU Member States for
crimes under international law: renewed engagement in the field of Justice
and Home Affairs

The EU has made important contributions to the fight against impunity within the EU, particularly
through the continuous development of the EU Genocide Network and, more recently, the
establishment of its Secretariat. These contributions underline that EU policy has a fundamental
role to play in ensuring that Member States can effectively investigate and prosecute crimes under
international law. However, Member States continue to face a number of challenges which could be
addressed by further engagement on this issue within EU policy, in particular within the field of JHA.

Many of these challenges have been repeatedly highlighted by the National Contact Points of the EU
Genocide Network?, including:

e The continued presence of victims, witnesses and suspects of crimes under international law
within EU Member States. This includes persons already resident within the EU, visiting EU
Member States or those arriving from conflict-affected areas such as Syria and Afghanistan’;

e A continuing need for improved cooperation and coordination among criminal justice authorities
and other relevant actors such as immigration authorities® and civil society to increase the
presently small number of cases which proceed to prosecution;

e Uneven implementation of existing EU instruments on impunity by Member States and EU
Institutions®;

e Insufficient implementation of Network recommendations and conclusions by Member States
and EU institutions;

e Ensuring continuity of the achievements of the EU Genocide Network, e.g. continued
organisation of biannual meetings by rotating presidencies.

Our organisations propose that to address these challenges, concrete steps should be taken to
ensure that existing legal instruments and tools are implemented effectively, and to clarify the
responsibilities of EU institutions and national authorities. We consider that the most effective
means of doing so is to work toward the adoption of an “EU Action Plan on Combating Impunity

within the EU for crimes under international law” within the field of Justice and Home Affairs.

Such an EU Action Plan would build on existing EU policy, taking into account the recommendations
of specialised practitioners and the EU Genocide Network, and consolidating existing legal tools and

! For an overview of topics discussed, issues raised and challenges identified to date, see the Implementation
Table of Past Meetings of the EU Genocide Network, 18 April 2012, prepared by the Secretariat for the 12"
Meeting of the EU Genocide Network.

2 28,005 persons from Afghanistan and 24,110 from Syria sought international protection in the EU in 2012;
Annual Report on the Situation of Asylum in the EU 2012, European Asylum Support Office (EASO), 8 July 2013.
® For example, figures provided by the Home Office to the BBC in July 2013 indicated that in 2012 alone, UK
immigration authorities took action against 99 people who had applied for British citizenship, asylum or leave
to remain in the UK on the basis of suspected involvement in crimes under international law. However, only
nine current police investigations were based on referrals from immigration authorities.

* Council Decisions 2002/494/JHA and 2003/335/JHA; the Stockholm Programme and its Action Plan mandated
the European Commission to evaluate implementation of these decisions by 2011; for an overview see
REDRESS, EU Update on International Crimes, July 2013 at p7.
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http://www.redress.org/downloads/implementation-table.pdf
http://www.redress.org/downloads/implementation-table.pdf
http://easo.europa.eu/wp-content/uploads/EASO-Annual-Report-Final.pdf
http://www.bbc.co.uk/news/uk-23495314
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2002:167:0001:0002:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2003:118:0012:0014:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2010:115:0001:0038:en:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2010:0171:FIN:EN:PDF
http://www.redress.org/downloads/publications/2013-June-Legal-update.pdf

instruments which can assist practitioners in their work. These include the EU’s existing
commitments to support the ICC’ and to enhance cross-border criminal and judicial cooperation®. It
is also important to recognise the situation of survivors of crimes under international law in the
context of implementing the new EU Directive on minimum standards for victims of crime.’

Bearing the above discussion points in mind, a proposed Action Plan should address three key areas:

A. Clarifying and formalising the responsibilities of EU Institutions: EU institutions should have
clearly-defined roles to play in combating impunity within Europe for crimes under international
law. This can include:

e The European Commission should conduct an evaluation of efforts to combat impunity

within the EU with a view to identifying areas requiring reform or further engagement?;
e The European Parliament has an important role to play in raising awareness and debating EU

responses to impunity within the EU itself, including the presence of suspects and the rights
of victims of crimes under international law. This could include consideration of annual
reports on impunity within the EU as prepared by Council working groups;

e Rotating Presidencies should convene biannual Network meetings and ensure that meeting

conclusions are debated at the Council, resulting in an annual report on the EU Genocide
Network and impunity within the EU to be presented to the European Parliament.

B. Promoting cooperation and best practice among national authorities: existing EU instruments on
impunity and criminal law, in addition to the wealth of experience developed among
practitioners, provide practical and cost-effective means to improve efforts to combat impunity
through investigation and prosecution within the EU of crimes under international law:

e An Action Plan could include best practice guidelines on the investigation and prosecution of

crimes under international law, such as those developed by the Network. For example,
recommendations for cooperation measures between immigration and criminal justice
authorities’;

e An Action Plan could promote the application of existing EU instruments for judicial and

police cooperation as well as criminal investigation, in the fight against impunity, such as
joint investigation teams, European arrest warrant, exchange of criminal records, freezing
and confiscation orders.

C. Safeguarding the EU Genocide Network: an Action Plan could include recommendations to continue
the recent advancements of the Network to safeguard its achievements for the future, raise its
profile and acknowledge the authoritativeness of its recommendations. This can include organisation
of biannual meetings; ad hoc meetings organised by Contact Points; production of regular reports for
the EU Council; and coordination with other regional or international criminal mechanisms.

> See for example the Council Decision on the ICC and its Action Plan, and the 2013 Joint Staff Working
Document on Advancing the Principle of Complementarity.

® See the European Protection Order; Regulation on mutual recognition of civil protection orders; Framework
Decisions on exchange of criminal records, freezing and confiscation; proposed European Investigation Order.
’ Directive 2012/29/EU establishing minimum standards on the rights, support and protection of victims of
crime, which came into force in November 2012.

® This was mandated by the Stockholm Programme (2010-2014) and Action Plan, note 4, above.

% See for example the Conclusions of the 12" Meeting of the EU Genocide Network, April 2012.
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http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:076:0056:0058:EN:PDF
http://register.consilium.europa.eu/pdf/en/11/st12/st12080.en11.pdf
http://eeas.europa.eu/human_rights/icc/docs/joint_staff_en.pdf
http://eeas.europa.eu/human_rights/icc/docs/joint_staff_en.pdf
http://ec.europa.eu/justice/criminal/files/directive_2011_99_on_epo_en.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2013:181:0004:0012:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:093:0023:0032:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2003:196:0045:0055:en:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2006:328:0059:0078:en:PDF
http://www.ecba.org/content/index.php?option=com_content&view=article&id=385:upcoming-edinburgh-scotland-spring-conference&catid=71:speeches&Itemid=45
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32012L0029:en:NOT

