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For decades, the United States has passed laws that discount other forms of
punishment in favor of incarceration. But in its embrace of confinement as a
medicine that cures all social ills, the country seems to have forgotten just
how severe a punishment it is.

Almost 30 years of harsh sentencing laws have left the US with over 2.2 million men and women
behind bars, most for nonviolent crimes. As the nation finally confronts the myriad impacts of such
widespread incarceration, there is growing support for criminal law reform. Lawmakers across the
political spectrum are rethinking criminal sanctions in light of the damage that long sentences
inflict on individuals, families, and communities; the marked racial disparities in incarceration; the
burden on taxpayers; and the viability of alternatives to incarceration to protect public safety.

The momentum for sentencing reform is welcome for all who care about the fair use of
government’s power to determine what conduct to criminalize and what sanctions to impose on
those who break the law.




Between 1979 and 2009, the number of prisoners in state and federal facilities

increased almost 430 percent;

Since 1980, the federal prison population has grown 721 percent;

In the last 29 years, the state prison population has grown over 240 percent;

One of every nine people in prison—159,000 people—is serving a life sentence;

As of 2009, some 2,500 people were serving life without parole sentences for

crimes committed before age 18;

In 2011, more than 95,000 youth under the age of 18 were held in adult prisons

and jails across the United States;

Over half (53.4 percent) of prisoners in state prisons with a sentence of a year or
longer are serving time for a non-violent offense;

For every 100,000 Americans in each race or gender group, there are 478 white
males, 3,023 black males, 51 white females, and 129 black females incarcerated

in state or federal prison;

Almost one-third of those serving life sentences—49,081 as of 2012—have been
sentenced to life without the possibility of parole (LWOP);

In 2010, 26,200 state and federal prisoners were 65 or older, up 63 percent from

16,100 in 2007;

Today, immigration offenses account for over 40 percent of all federal criminal
prosecutions and almost 30 percent of new admissions to the federal prison

system.

Criminal law reform in the US will be strengthened if it
incorporates the human rights principles that require
prudent use of criminal sanctions, fair punishment, and
equal protection of the laws. These are not only core
human rights principles applicable to sentencing, but
core principles of American justice that have been neg-
lected for far too long. Drawing on them, we urge legis-
lators, at the very least to:

Ensure proportionality in punishment;

Reform or eliminate mandatory minimum
sentences;

Treat youthful offenders differently from adults;

Ensure criminal laws do not needlessly restrict
autonomy and privacy;

Reduce criminal sanctions for immigration
offenders;

Ensure criminal laws do not yield unwarranted
racial disparities.
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BACKGROUND:

Rates of Incarceration and Basic
Criminal Justice Considerations

Why are US Incarceration Rates so High?

In the 1980s, state and federal legislators began to
adopt “tough-on-crime” laws in response to rising crime
rates, racial tensions, the emergence of crack cocaine,
supposed threats to “traditional values” from counter-
culture movements, and fears of perceived increases in
numbers of immigrants and youth offenders. Many of
the harsh laws adopted decades ago remain on the
books, supplemented by newer ones, because “tough-
on-crime” has remained a default approach for all too
many politicians.

Law-makers have criminalized minor misconduct, insti-
tuted mandatory prison sentences even for low-level
crimes, and established “three-strikes-and-you’re-out”
laws for recidivists. They have focused more on restrict-
ing judicial discretion by enacting mandatory minimum
sentences and on increasing the length of sentences
than on ensuring that the sentences judges impose are
fair and proportionate to the offense and the offender’s
circumstances. They have assumed longer sentences
were necessary to promote public safety, rather than
drawing on empirical evidence to determine how best to
protect the public. They have not only increased the
length of sentences applicable to crimes, they have in-
creased the amount of time served by reducing or elim-
inating parole. The results are well known: the US has
the largest reported incarcerated population in the
world, and by far the highest rate of imprisonment.* As
of year-end 2012, despite slight recent declines in new
admissions, 2.2 million persons were held in adult pris-
ons or jails in the United States.? Between 1979 and
2009, the number of prisoners in state and federal facil-
ities increased almost 430 percent.3

The federal prison population—now larger than that of
any individual US state’s—has grown an astonishing 721
percent since 1980.4 In the last 29 years, the state prison
population has also grown dramatically, increasing over
240 percent.5 In 2012, almost half a million (444,591)
men and women entered state and federal prisons with
new convictions.®

According to US Attorney General Eric Holder, US prisons
are crammed with men and women serving “too long for
too little.” Former speaker of the US House of Represen-
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tatives, Newt Gingrich, has stated: “There is an urgent
need to address the astronomical growth in the prison
population, with its huge costs in dollars and lost human
potential....The criminal justice system is broken.””

Even as crime rates declined, the numbers of Americans
in prison continued to skyrocket because of harsh sen-
tencing laws. One national study found that 88 percent
of the increase in incarceration rates between 1980 and
1996 was due to policymakers’ decisions to lengthen
sentences, impose incarceration (rather than, say, pro-
bation) for an ever-increasing number of offenses, and
ensure offenders spend an increased amount of their
sentence in prison (for example by reducing parole,
“good time,” and indeterminate sentencing).®

An extreme illustration of the ballooning of sentence
lengths is the large number of people serving life sen-
tences. According to a report by the Sentencing Project—
a non-governmental sentencing reform research and
advocacy group—159,000 people (one of every nine in-
dividuals in prison) are serving a life sentence, including
49,081 who are serving life without the possibility of pa-
role, i.e. they have been sentenced to die behind bars.?
As of 2009, approximately 2,500 people were serving
life without parole sentences for crimes committed be-
fore age 18.%°

High incarceration rates might not be so troubling if they
reflected high rates of serious crime. Over half (53.4 per-
cent) of prisoners in state and federal prisons with a sen-
tence of ayear or more are serving time for a non-violent
offense.’ Life sentences are not reserved for violent
crimes, but are often imposed on recidivists for non-vi-
olent property or drug crimes.*

The ratcheting up of sentences for drug offenders and
increased drug law enforcement has had a particularly
dramatic effect on incarceration. Though new court com-
mitments to state prisons for drug offenders decreased
22% between 2006 and 2011, drug offenders still rep-
resent 50.6 percent of federal prisoners and an esti-
mated 21.3 percent of all prisoners in the United States
(state and federal).* The Urban Institute—a non-partisan
public policy think tank—has calculated that the in-
crease in sentence length for federal drug offenders
“was the single greatest contributor to growth in the fed-
eral prison population between 1998 and 2010.”*

Racial disparities in imprisonment rates are striking. For
every 100,000 Americans in each race or gender group,
there are 478 white males, 3,023 black males, 51 white
females, and 129 black females incarcerated in state or
federal prison.’® Drug sentences have contributed



markedly to racial disparities in prison populations.
African Americans represented 42 percent of all persons
entering state prison with new sentences for drug of-
fensesin 2011, and whites represented 38 percent.’” Ac-
cording to the US Sentencing Commission, in 2013,
African Americans comprised 26.5 percent of newly-sen-
tenced federal drug offenders, Hispanics comprised 47.9
percent, and whites were 22.4 percent.®

When is Criminalization Warranted?

Government’s extraordinary power to criminalize and
punish should be used sparingly, and with due consid-
erations for the principles of proportionality and respect
for human dignity that human rights law requires.

Nevertheless, governments have considerable latitude
in deciding what kind of conduct is sufficiently harmful
to others or to the community at large to warrant crimi-
nalization and post-conviction consequences. The outer
boundaries are relatively easy to discern: few people
think that the act of lying to one’s spouse about whose
dirty plate is in the sink should be criminalized and
surely everyone believes it should be a crime to deliber-
ately kill a spouse because they failed to wash the
dishes.

The public morality and common sense reflected in this
example is consistent with the strong and long standing
argument that criminalization should be a last resort and
only for “significantly reprehensible” conduct.* Typically
and historically, criminalization is reserved for conduct
that directly harms someone against their will; offenses
like homicide, theft, rape. Criminalization is also used
to address certain conduct that can cause widespread
collective harms, such as harms to the environment,
food safety, and national security.

Whether conduct that does not cause or risk unwanted
harm to another person or the community should ever
be criminalized has proved a vexing question in consti-
tutional democracies. Such countries often place high
value on individual liberty and human rights and are
wary of the undue exercise of government power.

In the particularly contentious areas of consensual adult
sexual behavior and of adult drug use, there is growing
recognition by public officials, the courts, and the public
that the government should not restrict the liberty and
autonomy of individuals simply because some or even
many members of the public find their choices offensive
orimmoral. Not only are these areas in which individuals
exercise their autonomy, they are areas of conduct (free
expression and privacy) protected by international
human rights law.

6

Under international human rights law, using penal law
to restrict the exercise of the rights of expression and pri-
vacy cannot be justified unless the restrictions meet the
criteria of legitimate purpose, necessity, proportionality,
and non-discrimination. In short, criminal law can play
an important role in safeguarding the interests of indi-
viduals and the community writ large, but it should be
wielded carefully and according to limiting criteria to
protect individuals from the abuse of government power.

Because criminalizing conduct has serious conse-
quences for individuals and their communities, law-en-
forcement and public trust in the criminal justice system,
governments should consider in each case whether it is
the best form of social control. Will criminalization have
the sought-forimpact, will it be cost-effective, will it have
unintended adverse side effects, will it have public sup-
port?

It is important to keep in mind that the use of criminal
sanctions is not the only way to promote public welfare.
First, there are non-governmental forces with the capac-
ity to promote good conduct, such as families, commu-
nities, religions, and other social institutions. Second,
the government has a wide range of tools at its disposal
otherthan the criminal law to prevent misconduct: pos-
itive social investments to strengthen families, commu-
nities, enhance public education, and create jobs;
investments in public infrastructure such as public
health education, sufficient substance abuse and men-
tal health treatment for those who want it; promotion of
systems of positive reinforcement and reward; and civil
regulation are all steps government can use wholly apart
from—or as complements to—criminalization and crim-
inal law enforcement.

The consequences of criminalization—arrest, conviction,
and punishment including incarceration—can continue
long after an arrest or a sentence has been served. In
many states, persons with criminal convictions or even
simple arrest records are barred from pursuing certain
professions.2° Many people with convictions throughout
the country lose the right to vote.?* They carry the stigma
of being an “ex-con,” and routinely have difficulty find-
ing a job, obtaining food assistance and public
housing,?? and establishing or reestablishing family and
community connections.

When and How to Punish

Punishment should be proportionate to the offense and
the individual’s blameworthiness and no greater than
necessary. Penal sanctions can take different forms such
as fines, community service, probation, electronic mon-
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itoring, evening-only confinement, or full incarceration.?3
The choice of sanctions should reflect how serious the
conduct is compared with other crimes. Obviously, all
crimes are not equal: the relative gravity of shoplifting a
loaf of bread is quite different from armed robbery.

In the United States, it is generally accepted that the le-
gitimate purposes of punishment for crime include ret-
ribution, incapacitation, deterrence, and rehabilitation,
although the mix and weight given to these at different
periods of history have varied. Retribution is generally
understood as holding offenders accountable (giving
them their “just deserts”) for having harmed or risked
harm to someone else or the community at large. It re-
flects social condemnation of the crime, thereby
strengthening public understanding of the boundaries
of permissible behavior.

Punishment can also advance public safety in important
ways. It may deter future crime, both by the formerly-in-
carcerated individual once released back to the commu-
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nity and by others who know what punishment may fol-
low. Moreover, incarceration and other restraints on lib-
erty “incapacitate” dangerous individuals by removing
them from the community or otherwise limiting their
movements and privacy. Incarceration and other forms
of punishment also promote public safety if time on pro-
bation or behind bars is used to give offenders the skills
and abilities necessary to lead a productive, law-abiding
life when they reenter the community. Indeed, the reha-
bilitation and reintegration of offenders into society is
not just good penal policy; the fundamental human right
to respect for human dignity mandates that it be the pri-
mary aim of a prison regime.?

To be consistent with international human rights, pun-
ishment must be no more severe than needed to accom-
plish its ends. For example, consider the punishment for
taking a life. A very long prison sentence might be pro-
portionate to, and justified by, the goals of retribution,
deterrence, and incapacitation if the offender deliber-



ately committed murder and had a long record of vio-
lence. But what if the death was the result of a car acci-
dent negligently caused by someone who was sober at
the time? Such a crime generally carries a lower sen-
tence than first degree murder, because the purposes of
retribution, deterrence, and incapacitation can be satis-
fied with a lower sanction.

Imprisonment is the most drastic punishment, short of
the death penalty, that a government can lawfully im-
pose on an individual. It should be imposed only as a
last resort — that is, it should be used only when no
lesser sanction could be justified given the nature of the
crime, and even then it only should be imposed for as
long as necessary to further the purposes of punish-
ment.

In the United States, prison is not a last resort, but all
too often the first and only resort which lawmakers have
required judges to impose for a vast number of crimes.
It is imposed on 69 percent of state felony defendants
and 87.6 percent of federal defendants.?> For decades
the United States has passed laws that discount other
forms of punishment in favor of incarceration—it has
been treated as the medicine that cures allills. Butin
its embrace of incarceration, the country seems to have
forgotten just how severe a punishment it is.

Prisoners lose their liberty, autonomy, and the freedom
to exercise fully most rights. They are cut off from fami-
lies, friends, and communities. Children lose their par-
ents to prison, and parents lose their children. In prison,
a person’s ability to work, express themselves, and en-
gage in activities that promote what human rights law
calls the “free and full development of the personal-
ity,”2¢ is severely restricted. In many prisons, the health
and safety of prisoners, as well as their dignity and pri-
vacy, are threatened by overcrowding, harsh measures
such as solitary confinement, and poor physical condi-
tions and sanitation, not to mention rape and other
forms of violence.

Since many US prisons have moved away from providing
educational or rehabilitative programs due to fiscal con-
straints and some policymakers’ rejection of rehabilita-
tion as a legitimate aim of punishment, many prisoners
emerge from prison with few tools to reintegrate into so-
ciety, although many do still struggle against the odds
to learn and transform themselves, and to contribute to
their communities once released.

RECOMMENDATION 1:

Ensure Proportional Sentences

Lawmakers should take steps to ensure that criminal
laws permit judges to impose proportionate sentences.

Responsible policymakers should not simply denounce
certain crimes and call for severe punishment: they must
carefully consider—or create sentencing commissions to
consider— the nature of the offense, how it compares to
others, whether criminal sanctions are appropriate, and
if a sentence to incarceration is required, what maximum
length should be setin order to ensure that it will not be
longer than proportionate or necessary.

This recommendation is urgent because the US criminal
justice system is rife with disproportionately long sen-
tences. Legislators have been more concerned with en-
hancing their tough-on-crime credentials than with
creating sensible and fair sentencing parameters within
which judges could tailor sentences proportionate to an
individual’s wrongdoing. There are promising signs,
however, that the tide may be turning. For example, the
National Conference of State Legislatures—a bipartisan
organization providing research and support to all state
lawmakers and their staff-recently embraced the re-
quirement of proportionality in its 2011 roadmap for
criminal sentencing reform.?”

Proportionality between a crime and its sentence is a
thorny subject that criminologists, legal academics, and
philosophers have analyzed and debated extensively.
We make no attempt to reprise that debate here, nor to
assess what sanctions might be proportionate for which
crimes. Our goal is to press legislators and the public to
focus on the importance of proportionality, and to take
steps to ensure proportionality is considered when en-
acting new laws or considering reform of existing laws.

Sandra Avery’s case shows how bad laws can lead to un-
just sentences. Avery was once a crack user, and had
been convicted three times for possessing $100 worth
of the drug for personal use. But she pulled herself to-
gether, joined the army, earned an accounting degree,
and on leaving the army got a good job. Years later, her
life spun out of control. She married a crack dealer and
started using again. Then she and her husband were ar-
rested together for selling crack. She was prosecuted
under federal law. The prosecutor offered hera plea deal
that could have brought a 10-year sentence, but when
she refused, he sought a mandatory sentencing en-
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hancement based on her drug possession cases. Con-
victed after trial, she received a sentence of life without
parole. Itis hard to envision any theory of proportional-
ity underwhich her life sentence is proportionate to her
crime—even allowing for her prior history.?®

Her case is, unfortunately, one of many egregiously long
federal sentences that Human Rights Watch has recently
documented.? Recent reports by the American Civil Lib-
erties Union (ACLU) and by the Sentencing Project also
document cases in which life sentences have been im-
posed for non-violent crimes by both state and federal
courts.3°

By way of comparison, legislators might consider the In-
ternational Criminal Court (ICC) and the sentences it can
impose for the most serious of all crimes, such as geno-
cide, crimes against humanity, and war crimes.3* For the
crimes under its jurisdiction, the ICC may impose sen-
tences of “imprisonment for a specified number of years,
which may not exceed a maximum of 30 years; or a term
of life imprisonment when justified by the extreme grav-
ity of the crime and the individual circumstances of the
convicted person.”3? These punishments were estab-
lished to reflect human rights principles on proportion-
ality. Many US state and federal sentences are much
longer, and for far less serious crimes.

In theory, the Eighth Amendment to the US Constitution
prohibits grossly disproportionate sentences as “cruel
and unusual punishment.”33 But in practice, while there
has been some progress in setting limits on the sentenc-
ing of youth, US courts have been reluctant to set limits
on the length of adult prison sentences. In 2003, the
Supreme Court refused to rule life sentences as being
cruel and unusual when they were imposed under Cali-
fornia law on two defendants whose “third strikes” con-
sisted of stealing three golf clubs in one case and nine
video tapes in the other.34 In its 1991 ruling in Harmelin
v. Michigan, the Supreme Court rejected an Eighth
Amendment challenge to a sentence of life without the
possibility of parole for a 42-year-old first-time offender
convicted of transporting 672 grams of cocaine in his
car.3> Given these precedents, it is not surprising that US
courts rarely, if ever, decide that a prison sentence is un-
constitutionally long.

The Supreme Court’s reluctance to establish constitu-
tional constraints on prison sentences partly reflects
concerns that, in a democracy, sentencing laws fall
under the prerogative of legislators.3® But its refusal to
strike down egregious sentences should not be taken as
a green light to legislators to ignore basic tenets of crim-
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inal justice and human rights. On the contrary, the
Supreme Court’s deference to the legislative branch
highlights how important it is that lawmakers exercise
theirresponsibilities with the utmost care to ensure that
punishments are not unduly harsh.

Reform or Eliminate Mandatory
Minimum Sentences

Mandatory minimum sentencing laws preclude judges
from exercising their traditional role of individually tai-
loring a sentence to the crime and the defendant’s cul-
pability, taking all relevant factors into account. They
require prison sentences of a minimum specified length,
even when they may be grossly disproportionate to the
defendant’s actual conduct.

All jurisdictions across the US have established some
form of mandatory minimum prison sentences for a va-
riety of crimes.3” Criticisms of mandatory minimum sen-
tencing laws are legion and, in our judgment,
well-founded. All too often the sentences required under
such laws violate the principle of proportionality be-
cause even the minimum sentence required by legisla-
tors far exceeds what is reasonable for the crime and the
offender’s culpability.3®

The problem is particularly acute when it comes to drug
crimes, which often carry long mandatory minimum sen-
tences keyed solely to the weight and type of the drug.3®
For example, because the offender’s role is not a factor
that determines the applicable minimum, federal pros-
ecutors can— and often do—levy the charges carrying
the same mandatory minimum sentence against a
courier who delivers a package of cocaine across town
as against the drug boss who received it. Mandatory
minimums also provide prosecutors with a strong
weapon to coerce pleas from defendants. Faced with the
possibility of harsh mandatory sentences or sentencing
enhancements that judges must impose if the defendant
is convicted, most defendants have no choice but to
plead guilty rather than risk going to trial.4°

In fiscal year 2013, 62 percent of federal drug defen-
dants, or 14,212 individuals, were convicted of an of-
fense carrying a drug mandatory minimum penalty.+
More than a quarter of federal drug offenders (27.8 per-
cent) received five-year mandatory minimum sentences
and almost one third (34.4 percent) received ten-year
mandatory minimum sentences.4?






Federal mandatory minimum sentences can lead to
grotesquely long sentences for minor conduct.“3 For ex-
ample:

According to government evidence, Tyquan Midyett
was part of group that sold crack at different build-
ings in a New York City public housing complex; the
total amount sold during the conspiracy period was
approximately 843 grams of crack. The judge found
that Midyett could have foreseen and/or partici-
pated personally in the sale of 97 grams of crack.
Midyett was sentenced to 20 years in prison in 2010
for distributing crack cocaine. At sentencing, the
judge said she found 20 years “quite more than nec-
essary, but | do not have discretion under the law to
consider a lesser sentence.” The 20-year-sentence
was based on a mandatory minimum sentence of 10
years “enhanced” another 10 years because Midyett
had previously been convicted of possessing a con-
trolled substance.*

Federal laws also empower prosecutors to ratchet up
drug sentences way above the (already high) five or ten-
year minimum baselines based on drug quantity. For ex-
ample, prosecutors can require judges to impose far
higher sentences if the defendant has a criminal history,
however minor, or owns a gun which prosecutors fre-
quently argue is in furtherance of a drug business. The
sentencing results can be staggering. For example:

Rick Barton sold oxycontin and cocaine in rural Vir-
ginia and West Virginia, and at least four times ac-
cepted guns as payment for drugs. There was no
evidence that he carried or fired the guns unlawfully.
He was convicted after trial and sentenced to 1020
months (85 years) in prison: 60 months (5 years) for
his conviction of possession with intent to distribute
the drugs and 960 months (80 years) for his convic-
tion on four counts for possessing guns in further-
ance of his drug business.*

Harsh firearm enhancements also exist at the state
level. For example, Florida imposes a minimum 10-year
prison term for possession of a firearm during commis-
sion or attempted commission of certain felonies, in-
creased to 20 years when the firearm is discharged.
These mandatory minimums must be served consecu-
tively to the sentence imposed for the underlying of-
fense.46

In August 2013, Attorney General Eric Holder instructed
federal prosecutors to avoid charging certain low-level
nonviolent offenders with offenses carrying mandatory
minimum sentences and to avoid seeking mandatory
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sentencing enhancements based on prior convictions
unless the defendant’s conduct warranted such severe
sanctions. Itis too soon to tell how prosecutors will carry
out the policies, but they contain easily exploited loop-
holes. At time of writing, Congress is considering legis-
lation that reduces five and ten-year mandatory
minimums related to drug offenses by half and also
slightly expands the safety valve that allows for judges
to sentence below a mandatory minimum.

Some states have been taking steps towards reforming
mandatory minimums. For example, in 2012, Massachu-
setts Governor Deval Patrick signed into law a sentenc-
ing reform bill that shortened mandatory minimum
sentences fora number of drug offenses.#” In California,
an overwhelming majority of voters in November 2012
approved Proposition 36, a ballot initiative limiting the
reach of the state’s draconian “three-strikes” law; while
Proposition 36 retained a sentencing enhancement for
a third nonviolent felony conviction, it ended the previ-
ously mandatory 25-year-to-life sentences in these
cases.® In April 2013, Georgia Governor Nathan Deal
signed into law HB 349, a bill that broadened the state’s
“safety valve” allowing certain low-level offenders to
avoid enhancements.4?

Eliminate or Narrow the Use of Life without
Parole, Other Severe Sentences

Life sentences may be appropriate in certain cases of
horrific and deliberate unlawful violence. But in the
United States, people guilty of far less serious crimes,
including nonviolent drug and property crimes, have re-
ceived life sentences, including life without the possi-
bility of parole (which means the individual is sentenced
to die in prison).5°

About two-thirds of individuals serving life sentences
have the theoretical possibility of being released via pa-
role before they die.5* But almost a third of those serving
life sentences—49,081 as of 2012—have been sen-
tenced to life without the possibility of parole (LWOP).52
In many states, sentencing options include life or life
without parole. Butin some places, all life sentences
are without parole. With the exception of those prisoners
sentenced before 1987, there is no parole for federal
prisoners, including those with life sentences. There is
also no possibility of parole for persons sentenced to life
in six states.>3

In state and federal courts, life sentences can be im-
posed for a single crime or as a result of mandatory sen-
tencing based on prior convictions. For example:
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In 2013, Roy Lee Clay, a 48-year-old part-time home
remodeler, was sentenced to life without possibility
of parole after conviction for conspiring to distribute
one kilogram or more of heroin—a crime that nor-
mally carries a 10-year sentence. However, Clay had
two prior drug convictions. At his sentencing, Judge
Catherine Blake called the life without parole sen-
tence “extremely severe and harsh” but federal leg-
islators had given her no other options.>*

Alexander Surry, a 50-year-old with three children
and five grandchildren, who consistently worked as
a professional painter, roofer, and asphalt paver, is
serving a life without parole sentence imposed in
2002 by the state of Louisiana. Though he had never
been a smoker or a drinker, “he became addicted to
crack and gradually progressed from using the drug
to selling it in order to support his own habit, lead-
ing to two convictions for cocaine distribution.”>>
When Surry was on parole for his second drug
charge, his parole officer discovered him at home
with a bottle containing a small crack cocaine rock,
for which he was convicted of cocaine possession.
Although the offense ordinarily carries a maximum
sentence of five years, he was adjudicated as a third-
strike felony offender and sentenced to a mandatory
term of life in prison without parole.>®

Defendants may end up serving functional life sen-
tences—that is, they end up spending the rest of their
lives in prison due to the cumulative effect of multiple
consecutive sentences that add up to long terms, as in
the case of Rick Barton, noted above, now serving 85
years.

Increase Use of Compassionate and
Geriatric Release of Prisoners

The number and proportion of older prisoners in the US
has grown markedly. In 2007, 16,100 state and federal
prisoners were 65 or older; by 2010, the number had
shot to 26,200, a 63 percent increase, while the overall
sentenced population grew only 0.7 percent.5” Absent
compassionate or geriatric release, many prisoners will
grow old and die behind bars.

A prison sentence that constituted a just and proportion-
ate punishment when imposed may become dispropor-
tionately severe in light of changed circumstances, such
as advanced age or grave illness. Aging and dying pris-
oners often develop medical and mental health condi-
tions that make them unlikely to pose a public safety risk
if released to their families or to nursing homes. Even
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younger prisoners can become bedridden because of ill-
ness or accidents. In such situations, the wisdom of
keeping an individual in prison can diminish; indeed,
continued incarceration can become senseless or cruel,
especially if the offender has already served a significant
portion of their sentence.

Dozens of states and the federal government have poli-
cies that permit early release for prisoners, most typi-
cally for medical reasons, but few prisoners benefit.>®
Dying, desperately ill, and permanently incapacitated
prisoners are often denied early release solely because
of the nature of the crime they committed—even if it was
long ago and even if they are no longer physically or
mentally capable of committing such crimes again. In
some cases the laws themselves preclude early release
for prisoners convicted of violent or sex crimes. But even
when such releases are permitted by law, officials often
refuse to order such releases because they are con-
cerned about public opposition.

In 2012, Human Rights Watch and Families Against
Mandatory Minimums jointly published a report regard-
ing “compassionate release” in the federal prison sys-
tem.>® We found an essentially dysfunctional program
that lacked basic procedures to ensure fairand reasoned
decision-making, inadequate program supervision, ar-
bitrary and unfounded rejections of prisoner requests for
release, and a lack of understanding at all levels of the
system of the importance of compassionate release.

Many of our findings were echoed by a subsequent re-
view of the program by the Inspector General’s Office in
2013.%° We have little doubt that in-depth studies of
state early release systems would reveal similar prob-
lems. US Attorney General Eric Holder announced in Au-
gust 2013 that he was directing the Bureau of Prisons to
expand its use of, and the criteria for, compassionate re-
lease.

As mentioned above, the ICC, which has jurisdiction over
gravely serious crimes such as genocide, may impose up
to 30 years or a life sentence on convicted offenders.
However, the governing statute of the ICC requires that
“when the person has served two thirds of the sentence,
or 25 years in the case of life imprisonment, the Court
shall review the sentence to determine whether it should
be reduced.”®* Although many US state and federal sen-
tences are far longer than these, the criminal justice sys-
tems often lack any effective mechanisms by which
individuals can obtain periodic and meaningful oppor-
tunities for release.
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Jimmy Merjil, 70, serving life under the three strikes law for petty
theft, sits in his cell at San Quentin state prison in San Quentin,
California, June 8, 2012.

© 2012 Lucy Nicholson/Reuters
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Keeping a prisoner behind bars when it no longer mean-
ingfully serves any legitimate purpose of punishment
cannot be squared with human rights. It is also expen-
sive, and increasingly so as the number of older prison-
ers continues to soar, keeping prisons overcrowded and
requiring ever larger prison medical budgets.5?
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RECOMMENDATION 2:
Treat Youth and Adult
Offenders Differently

Tailor Prosecution, Sentencing, Custody of
Youth to Their Needs and Potential

Youth under the age of 18 can commit serious offenses,
but they should not be subject to adult criminal justice
procedures that fail to take their needs, vulnerabilities,
and inherent capacity to grow and change into account.

Unfortunately, more than two decades ago, fear of ado-
lescent “super-predators” swept the nation and many
states and the federal government enacted laws that
subjected youth to the same processes and sanctions
as adult offenders. Super-predators proved to be a myth
(in fact, juvenile crime rates plummeted®3 and one of the
principal researchers who coined the phrase has since
admitted his dire predictions were wrong);% but the laws
remained on the books.

In some states, there is no minimum age of adult juris-
diction, meaning that even very young children can be
tried in adult court.®> Some states use hearings to deter-
mine which youth should be tried in adult court. In other
states, youth of certain classes (such as all 16 and 17-
year-olds, or all who are charged with certain crimes) are
automatically tried in the adult system without any judi-
cial analysis as to whether they belong there.®® Seven-
teen jurisdictions have statutes that allow prosecutors
broad discretion to decide which children to charge as
adults.®?

When convicted in the adult system, children typically
receive the same sentences, are incarcerated in the
same prisons, and in some states in the same cells, as
much older prisoners.®® Human Rights Watch estimates
based on Bureau of Justice Statistics data that in 2011,
more than 95,000 youth under the age of 18 were held
in adult prisons and jails across the United States.®

Children convicted as adults also endure all the same
potentially life-long collateral consequences originally
intended for adult offenders: loss of the right to vote,
disqualification from employment or government aid,
student loans, public housing, and other benefits.”®

The International Covenant on Civil and Political Rights
(ICCPR), to which the United States became a party in
1992, specifically acknowledges the need for special

16

treatment of children in the criminal justice system and
emphasizes the importance of their rehabilitation.”* Ar-
ticle 10(3) requires the separation of youth offenders
from adults and the provision of treatment appropriate
to their age and legal status. Article 14(4), which was co-
sponsored by the United States,”> mandates that crimi-
nal procedures for children “take account of the age and
the desirability of promoting their rehabilitation.””3 With
regard to sentencing, the ICCPR requires states to re-
spond to the offenses children commit by focusing on
positive measures and education rather than punish-
ment.74

In violation of these norms, many youth tried as adults
in the United States are sentenced to very harsh adult
sentences—including mandatory minimums; and in
some cases, receive sentences that are even harsher
than their adult co-defendants. For example:

J.R. was 16 when he participated in a robbery that
ended with the victim being killed. J.R. was not the
shooter and had several co-defendants, including
two adults. Allwere charged under the felony murder
rule. Neither adult was sentenced to life without pa-
role, but J.R. and another minor codefendant were
sentenced to life without parole.”>

Recent cases in the US Supreme Court raise serious
questions under US constitutional law about any sen-
tencing scheme in which the differences between youth
and adults are not taken into account. In a case abolish-
ing the death penalty for juveniles, the court stated,
“From a moral standpoint it would be misguided to
equate the failings of a minor with those of an adult, for
a greater possibility exists that a minor’s character defi-
ciencies will be reformed.””® Similarly, the court has
given weight to:

Developments in psychology and brain science
[that] continue to show fundamental differences be-
tween juvenile and adult minds. For example, parts
of the brain involved in behavior control continue to
mature through late adolescence. Juveniles are more
capable of change than are adults, and their actions
are less likely to be evidence of “irretrievably de-
praved character” than are the actions of adults.””

In a recent opinion outside of the sentencing realm, the
Supreme Court stated, “‘[o]ur history is replete with laws
and judicial recognition’ that children cannot be viewed
simply as miniature adults. We see no justification for
taking a different course here.””®
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We cannot predict whether or to what extent the US
Supreme Court—or state supreme courts—will continue
to expand the range of sanctions that cannot constitu-
tionally be applied to persons who committed their
crimes as children. But legislators should not wait for
courts to declare laws unconstitutional. They should
begin a careful review to ensure their laws and proce-
dures acknowledge the differences between children
and adults and protect children’s unique vulnerabilities
and capacity for rehabilitation.

Provide all Youth with Periodic Meaningful
Opportunities for Release

If legislators retain the possibility of incarceration for
youth, they should rewrite laws to ensure periodic review
of continued incarceration and whether it is necessary
in light of the youth’s evolving maturity and capacity to
return to society.

International human rights law emphasizes the need to
periodically assess young people for release because
children are especially capable of growth and change.”

HUMAN RIGHTS WATCH

Youth who were sentenced to life in prison without parole.

© 2005 Private

The need to provide youth with a meaningful opportunity
for release is also consonant with the requirement in
human rights law that imprisonment should be imposed
on youth “only as a measure of last resort and for the
shortest appropriate period of time.”8°

The sentence of life without parole is the most egregious
example of a sentence that denies youth an opportunity
for release, and so violates fundamental human rights.8
While no known youth offenders are serving the sen-
tence elsewhere in the world,®? the United States is only
slowly coming into conformity with this prohibition. De-
spite Supreme Court cases prohibiting its use for youth
convicted of nonhomicide crimes (Graham),®3 as well as
the imposition of mandatory sentences of life without
parole (Miller),®4 the sentence remains in place foryouth
convicted of homicide offenses in many states and
under federal law.
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Snapshot of youth underage 18 in adult Source: Map includes data from all states that
prisons (youth held on June 30 as reported  have reported a young person under age 18 held
in most recent survey of prisons). on June 30 in 2010, the most recent year of the
it sl el e el met st il survey. Guerino, Paul, Paige M. Harrison, and
William Sabol, "Prisoners in 2010", Bureau off

I @ | Justice Statistics, US Department of Justice]
355
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Some states have struggled to legislate in light of Miller
and Graham, with some prosecutors and law enforce-
ment lobbying for bills that abolish life without parole in
name only, but keep the functional equivalent to life sen-
tences on the books. In 2013 lowa’s Supreme Court ex-
amined the governor's decision to commute a
17-year-old’s sentence of life without parole to one pro-
viding a chance at parole only after 60 years. The court
held that the Miller decision applied retroactively, and
rejected the 60 year sentence, stating that:

...much more is at stake in the sentencing of juve-
niles than merely making sure that parole is possi-
ble.... At the core of all of this also lies the profound
sense of what a person loses by beginning to serve
a lifetime of incarceration as a youth.®

In Florida, an appellate court ordered the sentencing
court to replace a life without parole sentence with the
previous statute on the books—a possibility of release
after 25 years foryouth offenders, very different from the
50 years-to-life without parole proposed during the 2013
legislative session. In late 2013, the Massachusetts
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Supreme Court abolished the life without parole sen-
tence for any offense committed by a person under the
age of 18. In March 2014, West Virginia also abolished
the sentence and established that every child convicted
in adult court will be eligible for parole after serving 15
years.

And in California, the state has instituted two new laws
creating periodic review of youth sentences. The first,
California Penal Code 1170(d)(2), allows a judge to re-
view the case of someone who was under 18 the time of
a crime and sentenced to life without parole. Under the
new law, the court may impose a sentence of 25-to-life
instead, offering youth the possibility of parole. The sec-
ond, California Penal Code 3051, creates a new parole
process for youth convicted as adults and sentenced to
adult prison terms. The “Youth Offender Parole” process
takes into account the age of an offender at the time of
the crime and provides the possibility of early release
from prison based on growth and maturity. The new law
requires the board of parole hearings to give a “mean-
ingful opportunity” of release to youth sentenced to
adult prison terms.
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The Ryan Correctional Facility in Detroit. Michigan
is among the states that sentence offenders under
age 18 to life without the possibility of parole.

© 2007 Associated Press
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Promote Drug Policies that
Respect Liberty, Autonomy,
and Privacy

US laws have long criminalized conduct that does not
impose unwanted harm on others but which the majority
has condemned as immoral or inconsistent with public
welfare. Although these laws—for example, the criminal-
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ization of sex between consenting adults of the same
gender—flatly contradict the nation’s commitment to in-
dividual “liberty and the pursuit of happiness” and the
notion of limited government, they remained on the
books for decades. Laws discriminating on the basis of
sexual orientation continue to crumble rapidly because
the courts and ever growing numbers of people—includ-
ing political leaders—recognize such laws are inconsis-
tent with respect for fundamental rights and freedoms.

There are also signs that the public is beginning to re-
think a similar type of criminal law based primarily on
notions of social morality, health, and “traditional val-
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Regina Vega gets a hug from Gerard Jackson
after completing a drug treatment program in
Sacramento, California. Under Proposition 36,
which voters passed in 2000, Vega and
Jackson were among those low-level drug
offenders who were sent to treatment
programs instead of jail.The program once
served 36,000 offenders each year. Counties
are scrambling to provide treatment programs
after former Gov. Arnold Schwarzenegger cut
the last $18 million in state funding in 201o0.

© 2010 Rich Pedroncelli/Associated Press

ues.” We do not expect many law-
makers to endorse recreational drug
use; indeed, we assume most will
continue to oppose it. But we hope
more and more will come to realize
that criminalizing it contravenes fun-
damental rights.

Subjecting individuals to criminal
sanctions for personal drug use or
possessing drugs for personal use in-
fringes on theirautonomy and right to
privacy. Limitations on autonomy and
privacy cannot be justified unless
they meet the criteria of legitimate
purpose, proportionality, and neces-
sity. A legitimate purpose of punish-
ment is that of protecting others from
harm—for example, harms from vio-
lent acts or theft or harm from the re-
lease of toxic substances. Promoting
particular visions of proper private be-
havior, in the absence of harm to oth-
ers, is not a legitimate purpose for criminalization. Even
if a credible case could be made that the government
has a legitimate public health interest in curtailing the
use of certain currently illegal substances, penal laws
punishing private drug use fail the tests of proportion-
ality and necessity.

Governments have many non-penal measures to encour-
age people to make good choices around drugs and to
protect drug users from harming their own health, in-
cluding offering substance abuse treatment and social
support. It is not necessary for government to resort to
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punishing the person whose health it seeks to protect.
And arrest, incarceration, and a criminal record with pos-
sibly life-long consequences amount to an inherently
disproportionate government response to someone who
has done no more than use drugs.

In fact, criminal sanctions for drug possession and per-
sonal use are in many respects counterproductive to the
purpose of furthering public health, as Human Rights
Watch has repeatedly documented in the past.®® They
deter individuals who use drugs from accessing health
services and treatment, subject them to stigma and dis-
crimination, and increase the risk of infection (for exam-
ple, with HIV and other blood-borne infections such as
hepatitis). Criminalization can also disrupt the ability of
individuals to secure their right to livelihood and hous-
ing, and it can separate families and parents from their
children.

Certainly, drug use in some situations causes or threat-
ens to cause serious harm to others, and states have a
legitimate interest in protecting third parties from such
harms. But to deal with this threat, states may impose
proportionate penal sanctions on harmful behavior that
takes place in conjunction with drug use. Thus, a state
might choose to criminalize driving a car while under the
influence of drugs. It might choose to arrest a person
who seriously neglects or abuses a child, where drug de-
pendence is a factor in the neglect or abuse. It might
make drug use an aggravating factor in an assault. But
in such cases the conduct or offense being punished
with criminal sanctions is not using drugs, but directly
causing or risking harm to others while using drugs.
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Reduce Criminal Sanctions
for Immigration Offenses

Congress should more closely examine the language
and application of criminal laws addressing unlawful
entry or re-entry into the United States to make sure that
criminal prosecution is reserved for the most serious
cases and that persons seeking to enter or re-enter the
country illegally in order to be with their families or to
seek asylum from persecution are not subject to criminal
sanctions. When such individuals are already subject to
deportation, it is questionable why they should be sent
to prison first.

All nations have a legitimate interest in regulating the
entry of non-citizens into their territories. While the US
has many civil laws regulating immigration, it has since
at least the 1950s also authorized increased criminal
prosecution of non-citizens seeking to unlawfully enter
into or remain in the country. Such criminalization is
troubling, since, as the UN special rapporteur on the
human rights of migrants has stated, “[l]rregular entry
or stay should never be considered criminal offences:
they are not per se crimes against persons, property, or
national security.”®

For many years, there were few criminal prosecutions of
persons who crossed the border without permission.
Today, such immigration offenses account for over 40
percent of all federal criminal prosecutions and consti-
tute almost 30 percent of new admissions to the federal
prison system.®® As documented by Human Rights
Watch, illegal entry and reentry are the most prosecuted
federal crimes in the country today, outnumbering pros-
ecutions for drug offenses, white-collar crime, firearms
offenses, and other commonly prosecuted federal
crimes.®

In the past, many of these cases would have been handled
through the civil immigration system, as prosecution
was generally reserved for those with serious prior criminal
convictions. Over the past decade, however, an increas-
ing proportion of defendants forillegal entry and reentry
have minor or no criminal history.9° Indeed, many of the
persons convicted of entry or reentry offenses were mi-
grating across the border to reunite with US-based family
members or to flee persecution. For example,




Robert Lopez, an unauthorized immigrant who had
lived in the US since he was a child, was deported
after a 2003 assault conviction stemming from a
fight. Married to a US citizen with four US citizen
children, he applied to return legally and was wait-
ing in Mexico for a decision on his application when
his mother told him that his wife was addicted to
drugs. Concerned for his children’s safety, Robert
returned to the US illegally. When he tried to obtain
custody of his children, his wife reported him to im-
migration authorities. Robert was convicted of ille-
gal re-entry and sentenced to prison for
four-and-a-half years, over four times as long as the
sentence he served for assault ten years earlier.*

Brenda R., a 45-year-old former long-term resident
of Dallas, Texas, has tried three times to return to
the United States because she feared remaining in
Mexico. Each time she tried to re-enter, she says,
she was criminally prosecuted and given no chance
to apply for asylum. In April 2012, her two adult sons
were gunned-down in the parking lot of a bar in Chi-
huahua, Mexico, the site of well-known drug vio-
lence. Brenda traveled to Chihuahua to bury her
sons. She said, “I [also] went to investigate.... When
| got [to the crime scene], there were still blood
stains and bone fragments of my sons.” She started
to ask questions about the investigation and filed a
formal complaint with the Chihuahua state human
rights commission. She hoped it would help bring
some attention to the case, even though local resi-
dents and the police warned her to stop her in-
quiries. She became fearful of remaining in Mexico,
and wanted to return to the US to join her husband
and two US-citizen children. For each of three at-
tempts to re-enter the US, she was convicted of ille-
gal entry or reentry crimes and sentenced to serve
5, 9, and 60 days in prison, respectively.®?

Congress could mitigate the current harshness of the
law by reducing the current 20-year maximum forillegal
reentry to the pre-1988 two-year maximum sentence
and limiting prosecutions to people with convictions for
serious, violent felonies. Prosecuting asylum-seekers
should cease altogether as a violation of international
law. As noted by an assistant federal defenderin Los An-
geles, “The motivations for committing [illegal reentry]
are not the motivations for committing most other
crimes. [I]t’s basically your desire to be with your fam-
ily.”93 Congress can regulate immigration and protect
public safety without sending people to prison solely for
trying to join their families or seek refuge.

Mario Chavez sharesa moment with his wife,
Lizeth Chavez, through the borderfence at
Playas de Tijuana during a weekend family visit.
Mario, a US citizen, €annot leave the US
because of parole restrictions, and'Lizeth, a
Mexican citizen, does not have avisa to go to
the United States. The couple, which has two
children, had been meeting every'Saturday
since December 2007 Family visits'and picnics
held on the beach atthe border wall were once
common for people with family on'both sides of
the border, but have Since been severely
restricted by the US Border Patrol:
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RECOMMENDATION 5:

Ensure Drug Laws
and Drug Law Enforcement
are not Discriminatory

Criminal laws in the United States are race-neutral on
their face—that is, they do not explicitly discriminate by
race. But even race-neutral laws can be discriminatory if
they are applied by law enforcement in ways that lead to
unwarranted racial disparities. The vastly different rates
at which racial groups are arrested and imprisoned for
drug crimes are unwarranted and hence constitute pro-
hibited discrimination under human rights law.

End Unwarranted Racial Disparities Due To
Drug Law Enforcement Practices

US courts require clear evidence of malign intent, in
other words racism, before they will hold a law or prac-
tice unconstitutional in equal protection cases. But pub-
lic officials and legislators should be guided by the
broader understanding of discrimination reflected in the
International Convention on the Elimination of All Forms
of Racial Discrimination (ICERD), to which the United
States is a party.

ICERD prohibits all policies and practices that have the
purpose or effect (emphasis added) of restricting rights
on the basis of race.?# If policing practices create or ex-
acerbate unwarranted racial disparities, then govern-
ments must act affirmatively to end the discrimination.%
When laws have an unintended racially disparate im-
pact, ensuring equal protection of the laws requires con-
sideration of whether the law’s legitimate purposes
could be furthered through different means.

Racial disparities in drug law enforcement are long-
standing, stark, and unjustifiable. US criminal laws gov-
erning the possession, manufacture, and sale of
“recreational” drugs have been enforced much more ag-
gressively in minority communities than elsewhere. As
a result, although whites and blacks use and sell drugs
at comparable rates, blacks are arrested and incarcer-
ated on drug charges that greatly exceed their proportion
of the general population and among drug offenders
(both users and sellers).

African Americans are arrested for drug offenses, includ-
ing possession, at three times the rate of white men.%
On average, an African American person is 3.73 times




more likely to be arrested for marijuana possession than
a white person, even though African Americans and
whites use marijuana at similar rates.%” Although they
are only 13 percent of the US population,?® African Amer-
icans represent 31.7 percent of drug arrests,® 40.7 per-
cent of state prisoners serving time for drug offenses*®
and 43.7 percent of federal defendants serving time for
drug offenses.**

These racial disparities are primarily rooted in choices
that law enforcement agents make about the communi-
ties in which they search for drugs, and the drugs that
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they will prioritize for enforcement. Race influences the
public’s and law enforcement’s perceptions of the dan-
ger posed by those who use and sell illegal drugs, the
choice of drugs that warrant most public attention, and
the choice of communities in which to concentrate drug
law enforcement.*?

Federal sentencing laws that impose higher sentences
for crack cocaine offenses than for powder cocaine of-
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fenses may not appear to be racially biased, but there is
little doubt that racial concerns largely fueled their adop-
tion in 1986.'%3

Crack was associated with poor young blacks, a group
considered “dangerous, offensive and undesirable.”*%4
The justly infamous federal sentencing differential of
100 to 1 for crack and powder cocaine offenses—wherein
it took 100 times more powder cocaine than crack co-
caine to trigger the same mandatory minimum sen-
tence*>—has been reduced to 18 to 1 pursuant to the Fair
Sentencing Act of 2010.1°¢
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Inmates at Chino State Prison sit inside a metal cage in
the hallway on December 10, 2010, in Chino, California.
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The United States Sentencing Commission has exhaus-
tively catalogued the many reasons why this sentencing
differential has no grounding in science and is not nec-
essary to protect low income neighborhoods. Thus, the
fact that there remains a differential between the two
forms of cocaine reflects a political compromise, not em-
pirical evidence, about the nature and consequences of
crack compared to powder.*?”

In fiscal year 2012, blacks constituted 82.6 percent of
federal crack defendants, even though in absolute num-
bers there are many more white crack users than
black.°® The median federal crack sentence was six-
and-a-halfyears (78 months), compared to five years (60
months) for powder cocaine offenses. °® African Ameri-
cans thus disproportionately bear the brunt of federal
crack sentencing. There is no way to square this fact with
the human rights prohibition on laws that have racially
discriminatory effects.

Federal legislators are directly responsible for the fed-
eral crack/powder sentencing differential embodied in
federal law. But state and federal legislators are also re-
sponsible, albeit indirectly, for the dramatically different
rates of arrest that fuel racial disparities in incarceration
for drug offenses. Legislators could direct law enforce-
ment agents to ensure they refrain from racial profiling
and, using the power of the purse, could press them to
stop concentrating drug law enforcement in minority
communities. They could require law enforcement offi-
cials to document racial disparities in drug law enforce-
ment in their jurisdictions and to develop plans to
remedy those disparities.

The overarching point is that legislators cannot hide
from the facts on the ground. Drug law enforcement in
the United States continues to violate basic principles
of equal justice. If legislators wish to continue to use
penal laws to pursue anti-drug objectives, they must find
feasible, cost-effective ways to end the sorry legacy of
racial discrimination those laws have yielded to date.
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CONCLUSION

Opinions may differ as what criminal justice reforms are
needed in the United States, but the beginning of a ro-
bust debate is encouraging. We hope it will be shaped
by facts and principles. In this briefing paper, we have
offered a summary of some key human rights principles
that lawmakers and others could use to craft fair and ef-
fective reforms. As the growing bipartisan embrace of
criminal justice reform indicates, protecting public
safety, enhancing human dignity, and promoting the
human right to liberty are mutually achievable goals.
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