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I. INTRODUCTION

Tens of thousands of Guatemalans have been forcibly "disappeared" by government forces over the past three
decades, many of them civilians and some of them combatants. One of the fundamental tasks assumed by the
government and guerrillas through the ongoing U.N.-mediated peace process is to end the impunity with which such
crimes have been committed. In an agreement on the formation of a commission to study past human rights violations,
signed in Oslo on June 23, 1994, the two sides acknowledged "the right of the Guatemalan people to know completely
the truth about these



events."' In a separate accord on human rights signed by the parties on March 29, 1994, they agreed on "the need for
firm action against impunity." In other words, the parties agreed that the truth about human rights violations should be
exposed and those responsible should be brought to justice.

The disappearance of Efrain Bamaca Veldsquez, a combatant with the Unidad Revolucionaria Nacional
Guatemalteca (URNG) who was captured by the army in March 1992, puts these solemn commitments to the test, a test
which thus far, the government has failed. It is also a case which highlights the fundamental rights that any human
being enjoys under both Guatemalan and international law, regardless of his status as a combatant in an armed conflict.
While Bamaca's status as a combatant made him subject to investigation and prosecution under domestic law, it by no
means gave the army license to secretly detain and "disappear" him.?

The facts of the Bamaca case open a window into the secretive world of clandestine army detention. The cover-up
illustrates a well-established pattern, familiar to many Guatemalans who have sought legal redress for the
disappearances of their loved ones. Also typical has been the harassment of Jennifer Harbury, Bamaca's North
American wife, who has aggressively pursued the case in a high-profile confrontation with the government.

Fear of the army permeates the Guatemalan judicial system, rendering it dysfunctional in resolving disappearances.
Habeas corpus petitions presented on behalf of the disappeared are handled mechanically, and investigations are
routinely abandoned long before the truth is established. To this day, there has not been a single prosecution in a case of
forced disappearance in Guatemala. Over the years, the victims have included trade unionists, leftist political activists,
students, teachers, peasants, and human rights activists, and many people suspected of having contacts or sympathizing
with the guerrillas. Recently, information has surfaced regarding long-term clandestine detention of captured guerrilla
combatants as well.

Guatemala's security forces engaged in massive disappearances beginning in the late 1960s and through a
succession of military governments. The practice has persisted, albeit more selectively, since the army turned the
government over to civilians in 1986. According to the Archbishop of Guatemala's Human Rights Office, in 1994,
forty-one individuals were forcibly disappeared. Recent victims of disappearance are Lorenzo Quiej Pu, a member of
the National Council of Displaced Guatemalans (CONDEG), who disappeared on January 12, 1994, in Guatemala City;
Mario Lopez Gabriel and Mariano Gémez Ramos, who disappeared in the village of Tuixiquel-Xemal on February 4,

! ActERDo SUBRE EL ESHABLECTMIENFD DE LA (oMFSTON FARA EL ESCLARECTMIENHD HISHORICY DE LAS ViDLACTONES 8 LoS DERECHIS HUMANDS ¥ LoS' HECHDS
DE VIOLENCIB QUE HON €AUsBbo SUFRIMiENFDS 8 L8 FoBLACion GuatemdLtecd, Oslo, JINE 20, 1994,

* Acverpy Glogdl suERE DERECHoS Himdnos, Mevico, DF. Mared 29, 1994,

° THe GuatemaLan arMY GPPEARS UNWILLING 0 ACkNOWLEDGE HE RiGHES oF comBatants. IN @ +ELEVISTON TNFERVIEW TN NOVEMBER 1994, DEFENSE
MiNiSEER (EN. MaRio ENRIQUEZ MoRALES CRiFiCizED HHE MEDIA FOR GIVING HHE BAMACA casE so mucH coverace: ".4His is an atemPt 4o FLRN SOMEONE
wHo Has commited atRociHies TN GuatemaLa info @ MaRHR. e Has kioNGPPED, HE Has EYFORIED, HE HAS DEMANDED waR +aYES, HE Has KILLED, GNP HE HAS
CRIPPLED 8 WHOLE Lot oF SOLDIERS IN HHE (UAtEMALAN ARMY. HE 1as DoNE BLL SoR¥S oF HHINGS, HE HAS BLOWN VP BRIDGES, FOWERS ND SO FORHML. Now
ey want fo Moke 8 MaRPR out oF Him" (ELeones; Foreian Brodocast INFormation Service (FBIS), Lakin Averica, Novemeer 29, 1994, P, 27.) A
STMILAR PERSPECHVE waS VOICED REGARDING @ DIFFERENY CASE 8Y (JEN. JUio BALCONT IN ON TNFERVIEW with Hiuman Rigits water/Avericas N Octoger
1993. SPEAKING oF N EY—comBataNt ALLEGEDLY RESPONSTBLE FOR VioLENt 8BUSES AGATNSt HHE CiviLian POPUWLAFiON wHo was NEARLY LYNCHED BY civil
PatRoLLERS IN Tovos Santos Cuciumatan N August 1993, BALCONT SBT> No ONE wolLD BE PUNTSHED FOR BEGFING GNP NEGRLY KILLING HHE GUERRILL
BECAVSE HE HAb "Lost" His RiGHES WHEN HE JOINED HHE QUERRILLA movement. [See luvan Ricuts Waten/Americas, Huvan Figuts in GLatemaLd DURING
Presivent DE LEon (BRFio's First Year (New York: Huvan Ricits Waten, 1994), PP, 47—43]
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DESCRIBE @ PRACHCE EMPLOYED MASSTVELY iN GUMEMALA iN HHE 1960s, WHEN MANY PoLitical oPPONENIS WERE KIDNAGPPED BY GOVERNMENY FORCES OND
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Honpwras N HHE 1990s, anp is UsED iN PERY, Colomera, anp (uatemala fopdy. A common HHREAD 40 HHE PRACHCE §s HIE INVOLVEMENY OF SPECTALTZED,
HiGHLY SECREF BOTES WitHIN FHE MILHARY wHicH, ALFHoUGH DIRECHED HHROVGH @ CLANDESHNE CHAIN OF CoMMOND, HOVE HHE NECESSARY CREDENFTALS 0
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"CLanvESHINE DEFENFION IN GuatemaLd," A Hman Ficits wote SHor# ReEror#, vol. N, No. 2, Marel 1993 anp Juan E. MEnpEz anp José MiqueL Vivanco,
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1994; and José Sucunu Panjoj, an active member of the human rights group CERJ (Consejo de Comunidades Etnicas
Runujel Junam), who disappeared on October 29, 1994.

Because Efrain Bamaca Velasquez married U.S. citizen Jennifer Harbury, and because Harbury in 1994 engaged in
a dramatic thirty-two day hunger strike in front of the National Palace in Guatemala City, his disappearance has
received an unprecedented level of attention from international media, generating tremendous pressure on Guatemalan
and U.S. government officials to resolve the case. Nonetheless, as the text of this report shows, the Guatemalan
authorities—with the exception of the human rights ombudsman, whose investigation is discussed below—have not
undertaken the most basic steps of a serious investigation. Instead they have engaged in a series of legal maneuvers
which give the appearance of activity, but do not run the risk of finding the truth. Nearly three years after his
disappearance, the whereabouts of Efrain Bamaca Velasquez remain undisclosed.

Like Harbury, relatives of thousands of disappearance victims have pressed unsuccessfully on a series of civilian
and military governments to account for the whereabouts of their loved ones. Although the Cerezo (1986-1991) and
Serrano (1991-1993) governments went through the motions of setting up formal investigations, these efforts were
superficial at best and profoundly disappointing to victims' relatives.’

This report is a result of a mission to Guatemala conducted from November 9-12, 1994, by Anne Manuel, Deputy
Director of Human Rights Watch/Americas; Makau Mutua, Projects Director at the Harvard Law School Human Rights
Program; Bernard Harcourt, a Harvard-educated lawyer and cousin of Jennifer Harbury; Kathryn Cameron Porter,
spouse of Congressman John Porter (Republican-Illinois), Chairman of the Congressional Human Rights Caucus; and
Craig Powers, aide to Congresswoman Connie Morella (Republican-Maryland). The delegation traveled to Coatepeque,
four hours from Guatemala City, to witness the exhumation of bodies the government claimed might match Bamaca.
Delegation members met with Guatemalan officials, including Attorney General Acisclo Valladares, and with U.S.
Amb. Marilyn McAfee and other ranking U.S. Embassy officials. This report was written by Makau Mutua, Bernard
Harcourt and Anne Manuel, and edited by Manuel.

II. THE DISAPPEARANCE OF EFRAIN BAMACA VELASQUEZ

Efrain Bamaca Velasquez, a Mam Indian, was born on the Finca El Tablero in the San Marcos region of Guatemala
in 1957 and grew up on a coffee plantation on the southwest coast of Guatemala. At eighteen, he joined the guerrillas
seeking the overthrow of the Guatemalan government.6 By 1990, Bamaca, alias Everardo, had risen to the rank of
commander of the "Luis Ixmata" front of the Organizacion Revolucionaria del Pueblo en Armas (ORPA), one of the
four guerrilla groups which today form the URNG.’

> AVERICBS WateH, (LosING HiE SFacE: fman Ricufs in GuatemaLd May 1997—Octoser 197, (New York: Hman Riqibs Waten, 1998), PP, 49—6T anp
MiNNESOF LawyERS INFERNBEIONGL Human Ricubs Commitiee, EYPECIations DENiED: Hageds (oRPUS dNp HJE SEBRCH FoR HiE DisaFFerrep, (MiNNeaPoLis:
1998).

¢ JENNIFER HBRBWRY, BRIDGE oF (WRAGE: LiFE STORIES oF HIE GUAFemALON (omFaNERDS & (omPaNErds (MonROE, MBinE: Common (OURAGE PRESS, 1994)
PP, 18233,

" AFFivavit oF JEnniFER KRisting Harewry, Octoger 4, 1994, P. 2 (HereingFier Harsury AFFivavit).
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Béamaca and Harbury met while she was researching the insurgency for a book. They married in Texas in
September 1991, and Bamaca returned to combat in Guatemala in January 1992.% On March 12, 1992, he vanished
following a firefight with the army at the Ixcucua River, in the hamlet of Montafar, near Nuevo San Carlos, Retalhuleu,
in western Guatemala. Bamaca was apparently the only combatant missing after this engagement.

On April 24, 1992, the URNG wrote to Ramiro de Leon Carpio, who at that time was the Serrano government's
human rights ombudsman, about Bamaca's disappearance. The letter notes that the military had publicly stated, and the
press repeated, that an unidentified guerrilla had fallen in combat in Montafar on March 12. The URNG also reports
that a body which supposedly belonged to the fallen guerrilla was buried in the cemetery in the city of Retalhuleu
shortly after the confrontation. Other versions, the letter noted, suggest that the army had captured a live guerrilla
commander during the firefight and was detaining him secretly, torturing him to elicit information. The letter gave a
terse physical description of Bamaca, including his height, eye color, and complexion (described simply as morena, or
dark).

On May 11, 1992, Ombudsman de Ledn Carpio wrote back to the URNG, giving a detailed description of'a body
found in Montifar on March 13, including what it was wearing, its weapons and ammunition. The deceased
"supposedly...shot himself in the mouth," the letter stated. According to Harbury, the physical description contained in
de Leon Carpio's letter corresponded with her husband's characteristics.

The URNG then pressed for an exhumation of the body buried in Retalhuleu to determine whether or not it was
Bamaca. The URNG also requested forensic photographs of the guerrilla found dead at Montafar, to which the army
responded—according to Harbury—that none had been taken. An exhumation set for May 20, 1992 was interrupted by
then-Attorney General Acisclo Valladares, who protested that the proceeding had not been authorized by his office.’
For more than a year after the interrupted exhumation, the government was able to insist that Bamaca had shot himself
and been buried in Retalhuleu.

Evidence that Bamaca was Held Alive

In late December 1992, a guerrilla from Bamaca's unit, who had been captured and held in secret detention by the
army for twenty-two months, escaped and provided written testimony about his ordeal to the United Nations Human
Rights Commission in Geneva. Santiago Cabrera Lopez, alias Carlos, also reported having seen Bamaca repeatedly,
detained and apparently suffering the effects of torture. Cabrera says he last saw Bamaca around July 24 or 25, 1992."

In an interview with Human Rights Watch/Americas, and in a sworn affidavit, Cabrera stated that he and another
combatant, Anastasia Lopez Calvo, were captured on March 8, 1991. Both were beaten and severely tortured by
officers who demanded information about the URNG. Sometimes in front of his companion, and sometimes alone,
Cabrera was beaten with bricks and kicked; soldiers tied a grenade to his face and took off the safety, and applied
electric shocks to his legs and testicles. During his twenty-two months of captivity, he was held in a variety of stockades
and military bases, in places such as San Pablo and Esquipulas Palo Gordo, in the department of San Marcos, and the

" Tie coMMON Law MBRRIAGE was LEGALLY RECOGNTZED N 1993,

7 Yuman Ricits Watcl/AMERTCas DELEGRKION INFERVIEW with AHORNEY (ENERAL Acisclo VALLAVARES iN (uatemala, Novemeer 1994 (HEreinarier
VaLLavARES INFERVIEW). IN EBRLY 1994, UNDER @ BRoOD Jwpicial SECHoR REFORM, HHE OFFiCE oF HiE 8HORNEY GENERAL was SPLit iNto +wo SEPORAIE
PUNctions: e aHORNEY QENERAL's oFFice (Hgaved ey ProctRapoR GEnERAL Acisclo \/aLLaDaKES) ano FHe PusLic MiNis#RY, HEGDED BY @ PROSECVIOR
qeneraL (frseds genera Ramsés Cvestas). As aHorney GENERQL, VOLLADARES SERVES @S HHE LEGAL @bvisor fo HE PRESIENE, HHE LEGTSLAFRE, HHE
coWREs, HiE PuBLic MiNiSERY aND FHE MUNTCTPAL GOVERNMENTS. THE PROSECUIOR GENERAL S TN CHARGE OF CRIMINGL PROSECUSONS.

" tman Ricits Wakel/Avericas intERviEweD Sankidco (ABRerd LGPET iN WasHington on OctoBer 5, 1994, ALMIOUGH wE WERE UNGELE +o
TNPEPENDENTLY VERTFY HIE INFORMOFION HE PROVIDED, WE FOUND HiS FESHMONY CREDTBLE AND CONSTSTENT with EXiSHING EVIDENCE 8B0vt CLANDESHNE BRMY
pEFENFION OND HHE VSE oF $0RMRE H0 0BFAIN INFoRMAEION. OUR dccount aLso PRAWS oN N BFFivavit (ABRERA LGPET WROIE DESCRIBING His EYPERTENCES
iN cLanveESEINE pefention (HEREINGFAER (ABRERA APFivavit, WasHinaton, D.C., Octoser 7, 1994).
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San Marcos military zone No. 18, as well as the Santa Ana Berlin military base in Coatepeque, in the department of
Quezaltenango. During the early weeks, he told Human Rights Watch/Americas, he and Lopez Calvo were held for
days on end in a hole under the ground. In between long periods of interrogation and torture, Cabrera was on several
occasions taken to the sites of recent combat or to other barracks to identify captured or slain combatants.

On March 12, 1992, while at the Santa Ana Berlin military base, Cabrera has testified, he heard military
intelligence officers comment that they had captured Bamaca in combat in Nuevo San Carlos, Retalhuleu.'' That day,
Cabrera said, he "saw Everardo [Bamaca], with my own eyes, lying on a metal bed, with his hands chained and his feet
bound with a rope." Cabrera claimed to have seen Bamaca repeatedly over the next twenty days at Santa Ana Berlin.
According to him, Bamaca was kept under interrogation "day and night." In late May, 1992, Cabrera and other
prisoners were told that Bamaca was killed attempting to escape and warned never to speak of him.'?

Cabrera asserted he saw Bamaca again in July 1992, this time at the San Marcos military base No. 18, in the
infirmary, with both hands chained and his feet tied to a metal bed. The next day, Cabrera saw Bamaca being
interrogated. According to Cabrera:

Everardo sounded sleepy or drugged. He had only his underwear on. His
whole body was extremely swollen. His right arm and his left leg were
completely bandaged. His eyes were bandaged as well. Next to him was [a]
tank of gas."

A few days later, Cabrera saw Bamaca again. "He was dressed in an
army uniform and I could not see his arm or his leg. But his body was no
longer swollen. His voice was normal again."" That was the last time
Cabrera saw Bamaca.

Cabrera escaped to Mexico on December 22, 1992. He has also provided
information about thirty-five other URNG combatants who, he says, were
held in clandestine detention, like Bamaca, during this period. Practically all
are still missing to date. Anastasia Lopez Calvo, who Cabrera says was
captured with him, remains in the hands of the army, although in a
December 1994 interview with the local office of the human rights
ombudsman in San Marcos she stated that she and Cabrera had voluntarily
turned themselves in to the army and had been well-treated."

" Cagrera AFFivavit, PARAGRAPH 48,
" Cagrera AFFivavit, PARAGRAPHS 55—60.

" Cagrera AFFivavit, PARAGRAPH 69. CABRERA DT> Not kNow wHaH kino of "qas" was iN HHE Fank. He pESCRTEED 7+ As GREEN, D SAT> HIE +ank
HAD WHAH Lookep LIKE @ cLock or HMER ON F0P OND SEVERAL NARRow vaLves (APFibavit, PARAGRAPH 66)

" Cagrera APFivavit, PARAGRAPH 7O

" MemoranpuM Now 169—94, FRom HHE SN MaRcos REPRESENIAEIVE oF HHE HuMaN RicHEs omewsMan, FLor bE Mar7a DELL ve (fonzdLez o Ricarvo

ALvaravo Qr$iGo78, PEPUEY oMEWDSMAN, (uatemaLa City, Decemeer 14, 1994, L6Per Calvo's siation aPPEaRs 40 BE SiMILAR fo Hat oF @ NUMEER OF

GUERRILLAS wHo WERE CAPHURED BY HHE ARMY GND HHEN FORCED {0 PuBLicLY DECLARE +Hat HHEY HAVE BEEN WELL—IREGIED GND JOTNED HHE ORMY OF HHETR

OWN FREE Will, SOME OF HIESE EY—CoMBAIANAS HAVE REMGINED Wit HHE GRMY 8S COLLABORAIORS FoR YE@RS. (See Americds wated, "CLanvesting

Detention iN Gua+zMaLa.") IN HER statement +o HE omBubsMAN, LoPET (alvo says +Hat oNE MONHH aND FIFFEEN DaYs OFFER SHE FURNED HERSELF N o

HE 8RMY, SHE WS ALLOWED +o LEQVE anD visiH HER FamiLy. THis statement contravicts Hig Notion Hat LoPET (Alvo was FREE +o CoME aND Go 8S SHE
PLEASED.
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Another combatant, Jaime Adalberto Augustin Recinos, escaped from
what he asserted to be clandestine military detention at approximately the
same time as Cabrera, although he was allegedly held at different military
bases, including those in Santa Lucia Cotzumalguapa, Mazatenango,
Chimaltenango, and the Mobile Military Police and military intelligence
headquarters in Guatemala City. While being held in the military intelligence
headquarters in August 1992, Recinos has stated, an officer told him that
Bédmaca was being held alive in San Marcos.'® The government has
discounted the assertions of the two combatants on the grounds that they
have not presented their charges before a judge in Guatemala.'’

Various other sightings of Bamaca since his capture have been reported.
Bamaca was seen alive in August 1993, according to a reporter with the
Guatemalan daily Prensa Libre, who interviewed witnesses in the village of
El Tumbador, San Marcos, where Bamaca grew up. Several residents,
interviewed separately, told the reporter they saw Bamaca brought to the
village by two soldiers. He was dressed in an army uniform, but had no
weapons. In addition, the reporter claimed to have received previous
information from a confidential military source that Bamaca was held in
military custody in base No. 18 in San Marcos."®

Jennifer Harbury has reported that many individuals approached her in
Guatemala in 1994, including a military officer, to tell her they had seen her
husband alive in the hands of the army. While reports of this nature
proliferate, we are unaware of any accounts that Bamaca has been killed,
except for the government's version.

On November 6, 1994, the U.S. television network CBS broadcast a
segment of its "60 Minutes" program focusing on the Bamaca case and citing
confidential sources that "The CIA had reported they had been told by a
source in the Guatemalan army that Everardo was alive after Jennifer
[Harbury] was notified he had died in combat. . .""* The "60 Minutes"
broadcast, and the suggestion that the United States had hidden information
about the case from Harbury, prompted intense criticism of the Clinton
administration, including a lead editorial in the New York Times excoriating
U.S. officials for failing to take up publicly Harbury's demands for the return
of her husband, dead or alive.® (U.S. policy on this case is discussed further
below.)

In response to this pressure, the U.S. State Department broke its silence
on the case on November 14, for the first time publicly holding the army

" Teskimony oF JaiMe ApaLeerto Avqustin Recinos, Comision bE DERecHos Humanos pe (uatemala, San JosE, Costa Rica, Fegruary 1993, P, 54,
" Huvan Ricuts wWatel/ Avericas intERviEw with (oL, Qo Nodck Sierra, waskingion, D.C. Ocloger 5, 1993,

* fuvan Ricrts waken/Avericas DELEGAFON INFERVIEW Wikl PRENSD [/8RE REPORIER, CoBHEPEQUE, Novemeer 10, 1994,

¥ (BS, "60 Minvies," Novemeer 6, 1994,

20

"GuatemaLa: CUanae Hie Messace" g York Tives, NovemgeR 9, 1994,
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responsible for Bamaca's disappearance. State Department spokeswoman
Christine Shelly told reporters at the daily briefing:

... [W]e have concluded that Efrain BaAmaca was taken alive by the
army in March 1992. We believe that he had been wounded, but that
his injuries were not believed to be life-threatening. We have no
information to indicate that he was alive much beyond the first few
weeks after his capture, but in our efforts to try to get a better
accounting and information on this, we of course have always
proceeded on the assumption that he could be alive, and that has
been a governing factor for us in terms of trying to get information
about the case.”'

” TRANSCRiPE of State Depariment REQUAR BRIEFING BY CHRisHNE SHELLY, FEDERAL NEws SERVICE, NovemBeR 14, 1994,
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ITII. INVESTIGATIONS

This evidence notwithstanding, the Guatemalan army and government
have consistently maintained that Bamaca has never been in military
custody. "As far as I am concerned,” Defense Minister Enriquez told
Guatemala's Teleonce newscast in November 1994, "he died in that clash,"
referring to the firefight between the army and guerrillas on March 12, 1992.
"I know he is dead," Enriquez repeated.”

As international pressure to solve the case mounted, particularly during
1994, the government multiplied investigations, giving the appearance of
intense activity. None of these investigations, however, with the exception of
that carried out by the human rights ombudsman after Harbury completed a
thirty-two-day hunger strike, appeared designed to discover the truth.

A. Initial Examinations

On March 13, 1992, the day after the firefight in which Bamaca
disappeared, the Guatemalan army announced that its forces had discovered
abody in olive green uniform at the Ixcucua River after an engagement with
URNG forces.” The army stated that the body had been sent to Retalhuleu
for autopsy and burial **

Prior to the autopsy, a justice of the peace had visited the scene where
the cadaver was found. His report described the body on the banks of the
Ixcucta River as follows:

...dark complexion, round face, wide forehead, coffee-colored eyes
closed, thick eyebrows, flat nose, large mouth, thick lips, straight
black hair, shaven moustache, no beard, no moles or scars, height
approximately one meter and sixty centimeters, strong features, age
approximately thirty years. ...Injuries: bullet wounds, firearms in the
head and the back at the level of the waist and spine, cranium
destroyed.”

? JEeonee, FBIS, Novemeer 29, 1994, P. 27,
* URNG comBatants oFFEN WEBR OLIVE GREEN NTFORMS.

* .S, wire of Regel Suakes QuatemaLa”, Sav francisco GRoniele, Septemeer 17, 1993 Janet Hawkins, "ConFRonFING @ ‘CWHure oF Lies',
Harvaro Mcezing, SePtemeer—QctoBer 1994, P. 49; anv HargurY AFFivavit, P. s,

% ..JE7 MORENG, CORA REPUNDE, FRENFE BMPLIG, 0JuS CERRADUS CoLuR COFE, CEJAS FUBLODAS, NORiZ CHOFE, BoCh GRANDE, LOBIIS GRVESUS, PELy LACT)
COLOR NEGRu, BIGOFE RASVRADo, BAREA No FIENE, No HENE LUNGRES N C/COIRICES, #ALLA GPROYIMADE UN MEFRD CON SESENFA CENHMEFRUS, COMPLECCION
FUERFE, EDBD BPRONIMEDE FREINFD ONUS....LESTONES QUE PRESENFD: HERIDAS FUR PROYECHL, GRMAS DE FUEGD EN L COBEZR ¥ EN LB ESPALDA 8 L3 ALFRA DE
LA CINHURA ¥ COLUMNG, EL CRANED Lo #ENE PESHRuZAPs. CASE NUMBER 395/92, SECOND District Covrt oF RetaLiwey, DescriPHoN pater Marel 1s, 1992,
Sianep gy Lie. SEraio ViraiLio ORrozeo QRozeo, $RANSCRIBED BEFORE NotaRY Andonio ARGUERD BeLtrén, Avaust 23, 1993, RetaLuuiev, (Huvan Ricuts
Waten/ AvERicas +RANSLAFION)
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According to Harbury, the description in the report matched her husband
excepting the absence of scars and moles. Bamaca had many scars on his
body and face from his years of combat.”* However, the autopsy performed
by the official Retalhuleu forensic doctor on the body once it was brought
from the Ixcuctia River on March 13, 1992, offered an entirely different
description:

* Hlargury AFFivavit, P. 4.
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...a medicolegal examination (necropsia) was performed on the
cadaver of an unidentified man, apparently about twenty-five years
old, light brown skin, slanted eyes, thin moustache, no beard,
straight black hair, 1.55 meters tall....”’

The wounds were also reportedly different from those described by the
justice of the peace on what was supposed to be the same body. The autopsy
listed the cause of death as "asphyxia by strangulation” and fourth-degree
contusions. It also noted "broad laceration and multiple bone fractures of the
cranium and face," a "deep traumatic groove" circling the neck, stab wounds
in and around the left clavicle, a "firearm entrance wound in the right
pectoral region," an "irregular slash wound about five centimeters long" on
the right nostril, and a "broad perforation of the colon." The report also noted
that the hands were stained with black ink.*®

Harbury has surmised from these anomalies that the justice of the peace
did not personally record the description of the body found at the Ixcucta
River. "Obviously the Juez de Paz [justice of the peace] never saw my
husband's body out there at the Rio Ixcucua at all. Instead he saw a different
cadaver in olive green, and was given a pre-written description by the army
to sign and file with the courts," she stated in a sworn affidavit. Harbury
added that journalists who were present that day were not allowed to
approach the body or photograph the face, but instead were provided with an
official version of what had been found by soldiers present.*

Two and a half years later, Attorney General Acisclo Valladares
admitted to our delegation that explaining the discrepancy between the
justice of the peace's report and that of the forensic doctor is "the key" to the
case. He called the governmental investigations "deficient" in failing to
address this discrepancy. Valladares acknowledged the possibility that the
army had captured Bamaca alive and provided the justice of the peace with a
falsified description of a body which matched Bamaca in order to stifle
questions about his whereabouts. Or, he suggested, either the justice of the
peace or the forensic doctor was not skilled at writing descriptions of
bodies.

The differences, however, could hardly be more striking. The body
buried in Retalhuleu was younger and shorter than that described by the
justice of the peace, and with different facial features. It also bore evidence
of injuries which suggested torture and custody, conditions that did not
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match the army's explanation of Bamaca's alleged demise. The discrepancy
between the description of the cadaver in the report of the justice of the
peace and the actual body autopsied on the same day, March 13, 1992,
remains unresolved.

As described above, in April and May 1992 the URNG exchanged
letters with then-Ombudsman Ramiro de Leon Carpio, who provided a
description of the body essentially identical to that found in the justice of the
peace report. Since becoming president of Guatemala in June 1993, de Ledn
Carpio has refused several requests to meet with Harbury or with Human
Rights Watch/Americas about the case.”’ Nor has he been interviewed by
any of the investigators appointed to clarify the disappearance.

B. First Exhumation

As noted above, an exhumation of the body buried in Retalhuleu after
the firefight at the Ixcucta River was scheduled by the office of the human
rights ombudsman for May 20, 1992, at the request of the URNG. Jennifer
Harbury traveled to Guatemala to attend the exhumation, but did not
publicly identify herself as Bamaca's wife out of fear for her safety. Harbury
spoke privately with de Ledn Carpio—at that time the human rights
ombudsman—the night before the exhumation and traveled to Retalhuleu
with de Leon's forensic specialist, Leonel Gomez.

In Retalhuleu, Harbury, Gomez, and other observers went to the
cemetery where an unidentified cadaver was about to be exhumed.** The
exhumation was brought to an abrupt halt, however, by Attorney General
Valladares, who personally traveled the 186-kilometer journey from
Guatemala City to Retalhuleu to interrupt the proceedings. According to
Valladares, the local prosecutor from Retalhuleu had told him that the
ombudsman had organized the exhumation even though there would be no
one present who could identify the body. When asked why he personally
traveled to Retalhuleu, instead of ordering his local representative to act in
his place, Valladares told our delegation that he did many unusual things
during his tenure as attorney general.”

In July 1993, Harbury returned to Guatemala and herself filed in court
for the exhumation of the body buried in the Retalhuleu cemetery.’* On
August 17, 1993, the court-ordered exhumation finally took place.
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Among those present at the exhumation were the Retalhuleu judge who
had previously ordered the exhumation; the Retalhuleu forensic expert who
had performed the official autopsy on March 13, 1992; Dr. Michael
Charney, an independent forensic doctor retained by Harbury; Janet
Hawkins, an associate editor of Harvard Magazine; representatives from the
United States Embassy, the Guatemalan Public Ministry and the Department
of Health; and Harbury.*

After several bodies had been exhumed, the Retalhuleu forensic doctor
identified the one he had autopsied on March 13, 1992, and allowed Dr.
Charney to examine it. He determined the body to be that of an eighteen- to
twenty-year-old male. The upper front teeth were capped in metal. Bamaca,
thirty-five at the time of his disappearance, did not have metal caps on his
front teeth.®
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Following this exhumation, Harbury met with the Guatemalan minister
of defense, General Enriquez, in August 1993 and in January and May 1994.
While General Enriquez stated at one point that he was ordering a search for
Béamaca, he maintained throughout that the army had never captured him.*’
Guatemalan military officials have at times suggested that Bamaca killed
himself to avoid being captured, became a Zapatista guerrilla in the Mexican
state of Chiapas, or undertook a secret URNG mission that he did not
disclose to Harbury. They have also suggested that the URNG switched the
bodies in the Retalhuleu cemetery, although this would not explain the
discrepancy between the justice of the peace's description of the body and
that provided by the original forensic doctor on the body presented for
autopsy.38

C. The Special Commission

On October 11, 1994, Harbury began a hunger strike in front of the
National Palace in Guatemala City, an action which would last thirty-two
days. The flood of press attention that her action provoked put
unprecedented pressure on both the U.S. and Guatemalan governments to
resolve the case. On October 27, President de Le6n Carpio announced the
establishment of a special commission headed by Guatemala's ambassador to
the OAS, César Alvarez Guadamuz, to "investigate and elucidate the cases
of Efrain Bamaca Velasquez and the alleged existence of clandestine prisons
in Guatemala that some groups claim exist."* This commission does not
appear to have taken any action to date.

D. Second Exhumation

On Thursday, November 3, 1994, Harbury—while attending a hearing on
her case before the Supreme Court in Guatemala City—was notified by a
public prosecutor that the next morning in Coatepeque there would be an
exhumation of two bodies, one of which might be her husband's. Harbury
objected to the exhumation, on the grounds that the bodies in
question—according to court records—had been interred ten days before
Bamaca's disappearance and in a different location. Nonetheless, Harbury
traveled the 214 kilometers to Coatepeque, and there filed for postponement.
The exhumation was rescheduled for November 10.
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Predictably, the November 10 exhumation did not yield Bamaca's body.
Instead, it produced the remains of two younger men who had been shot in
the back and side of the head.*” When Human Rights Watch/Americas
sought to determine who had ordered the futile exercise, officials scrambled
to avoid taking responsibility. Attorney Leonel Machuca, the Guatemala
City-based prosecutor from the Public Ministry assigned to the case, stated
emphatically to our delegation that the Supreme Court ordered the
exhumation as part of a special investigation requested by Attorney General
Valladares.*' Valladares, on the other hand, insisted to us that Machuca
requested the exhumation as part of the Public Ministry's investigation.*

E. The Ombudsman's Investigation

On June 2, 1994—in response, he told our delegation, to a letter from
Amnesty International about Bamaca's disappearance—Attorney General
Valladares filed a habeas corpus action with the Supreme Court naming as
defendants the president, minister of defense, minister of the interior, and all
military or civilian authorities who could be involved in Bamaca's
disappearance. According to Valladares, the Supreme Court ordered all the
judges in the country to make unannounced visits to all the military bases
within their jurisdictions to find Bamaca, which, he claims, was done. On
September 1, 1994, the Supreme Court dismissed the habeas corpus action,
finding that there was no evidence Bamaca had been detained. No attempt
was made to interview military officers accused of detaining and torturing
Béamaca, nor those who participated in the firefight in which Bamaca
disappeared. Nor did the court investigate the complete mismatch between
the report of the justice of the peace and the body autopsied in Retalhuleu.*

Following the dismissal of the habeas corpus action, Valladares
petitioned the Supreme Court for a "special proceeding," a new kind of
investigation permitted under the new criminal procedures code
implemented on July 1, 1994.** Under the new code, the Supreme Court can
order a special investigation if there is reason to believe that an individual
has been detained, even after a habeas corpus action has been dismissed. The
investigation can be carried out by either the human rights ombudsman, a
non-governmental organization legally incorporated in Guatemala, or the
spouse or relatives of the victim. During the week of November 7, 1994, the
Supreme Court ordered the special proceeding and turned the investigation
over to Human Rights Ombudsman Jorge Mario Garcia Laguardia, directing
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him to file a report by December 9, 1994.*° This procedure in no way
substitutes for the obligation on the part of the Public Ministry to investigate
Bémaca's disappearance, Valladares acknowledged in our interview.

Garcia Laguardia quickly made clear that he disagreed with his
designation as investigator and that his first action in the case would be to
challenge the constitutionality of the special procedure with the
Constitutional Court, on the grounds that criminal or judicial investigations
are not the role of his office.*® Despite his objections and time constraints on
his investigation, the ombudsman's inquiry was the first serious effort to
locate Bamaca.

The ombudsman appealed for assistance to the newly installed United
Nations human rights verification mission (known as MINUGUA), and
MINUGUA members accompanied the ombudsmen's staff throughout the
investigation. In addition to visiting numerous military bases and police
stations to search for Bamaca, the ombudsman's investigators interviewed
military officers named as responsible for Bamaca's detention and torture by
Santiago Cabrera Lopez, the guerrilla who escaped army detention. As noted
above, they also interviewed Anastasia Lopez Calvo, a guerrilla who has
remained in army hands since her capture in 1991.
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During the inspection of the Mariscal Zavala military base in Guatemala
City by the ombudsman's staff, a soldier, when shown a photograph of
Bémaca, said he recognized him as having been detained in the base two
weeks earlier. The soldier, Carlos Alfredo Yupe, reported that the detainee
he had seen walked with a limp because of an injury to his right leg. A
military officer then showed the ombudsman's team the registry of soldiers
detained at the base and suggested that the person Yupe was referring to was
a soldier named Ernesto Guzman Calderdn, who had since been transferred
to the military base in Puerto Barrios. At the ombudsman's office's request,
two soldiers—Guzman Calderén and another identified as Amadeo
Sanchez—were then brought to the capital from Puerto Barrios and presented
to Yupe, who declared that indeed they were the ones he had remembered
seeing. Neither, according to the ombudsman, matched the photograph of
Efrain Bamaca.’

The military officers interviewed by the ombudsman's investigators all
denied any knowledge of Bamaca's capture or demise, although three of
them said that they knew "soldier" Santiago Cabrera Lopez—the guerrilla
who escaped army clandestine detention in 1992 and named the officers as
Béamaca's torturers.*®

The ombudsman's investigation failed to address the most obvious
anomaly of the case—the dramatic discrepancy between the justice of the
peace description of the body allegedly found at the scene of the battle on
March 12, 1992, and the forensic doctor's description of the body brought
from the battle to Retalhuleu the next day. The ombudsman's office formally
requested the secretary of the Supreme Court to report whether or not the
justice of the peace Sergio Virgilio Orozco Orozco and his secretary,
Gustavo Adolfo Maldonado de Leon, still worked for the judiciary and if so,
in what capacity. The Supreme Court had not responded to the request by the
time the ombudsman's report had to be filed, a little more than a week later.*’

The ombudsman's investigation demonstrated how difficult it is in
Guatemala for civilian investigators to find any traces of someone whose fate
the army is determined to hide. The army's refusal to acknowledge Bamaca's
capture, and its insistence that Bamaca died in the firefight of March 12,
1992, despite all evidence to the contrary, has thus far proved an
insurmountable obstacle to investigators. Despite these difficulties, the
Public Ministry has the legal obligation to investigate and resolve the
disappearance of Efrain Bamaca.

F. Attorney General Sues Jennifer Harbury
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In late November, 1994, Attorney General Valladares filed a civil
complaint against Jennifer Harbury under a rarely used article of the Civil
Code called jactancia. The complaint was based on a press report quoting
Harbury as threatening to file criminal charges against the military for the
disappearance of her husband. Were the jactancia case to proceed, Harbury
would be given fifteen days in which to file charges, or cease alleging
criminal conduct by the army. On December 2, 1994, the court prohibited
Harbury from leaving the country in connection with the suit. This
prohibition was lifted, however, ten days later, and on January 25, 1995, the
judge ruled that he did not have jurisdiction over the case because jactancia
applies only to cases involving property disputes. Because the Civil
Procedures Code makes this clear in its Article 225, the attorney general's
action appeared to be simple harassment and an attempt to stifle Harbury's
freedom of expression.

Also in November, Harbury was threatened with death in a written
communiqué signed by the so-called Anticommunist Patriotic Union
(Unidad Patriotica Anti-Comunista), and delivered to the Guatemalan
newspaper £l Grafico. The communiqué listed eight people "who should be
eliminated completely," with Harbury topping the list. Such death lists are a
common form of intimidation widely believed to originate with the security
forces, who employ fictitious names such as Anticommunist Patriotic Union
to appear independent.

IV. THE ROLE OF THE UNITED STATES

The Clinton administration, and especially its Ambassador in
Guatemala, Marilyn McAfee, made early efforts to help Harbury by raising
her case privately with Guatemalan officials, including Defense Minister
Enriquez, and by facilitating her access to those officials. The fact that
Enriquez agreed during discussions in 1993 to investigate the case, while
denying responsibility for the disappearance, initially seemed encouraging,
U.S. officials told Human Rights Watch/Americas at the time.

However, as months passed without any serious governmental efforts to
resolve the case, and as Harbury raised the public visibility of her search by
launching her 1994 hunger strike, pressure built on the Clinton
administration to take up her case publicly. Quiet diplomacy had clearly
failed.

Nonetheless, the administration was reluctant to openly criticize the
Guatemalan government. State Department officials emphasized the delicacy
attached to U.S. participation—together with Norway, Spain, Mexico,
Venezuela, and Colombia—in the Group of Friends of the U.N.-mediated
peace talks for Guatemala. According to these officials, the Group of Friends
had agreed not to make public comments which could affect the talks.
Human Rights Watch/Americas has insisted that the administration ought
not bite its tongue on human rights cases, as if protesting such abuses would
somehow make the U.S. appear partial in its diplomatic efforts. Indeed,
public criticism of human rights violations and laws of war violations as they
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occur, by either government forces or guerrillas, would send a clear message
that compliance with international human rights standards is a vital
ingredient of a stable peace accord. For example, during the critical months
after the government and guerrillas signed a human rights agreement in
March 1994, the Clinton administration avoided comment on human rights
in Guatemala, even as the government and guerrillas were blatantly violating
the accord they had just signed. Public criticism would have pressured both
parties to take seriously the commitments they had made.

The Clinton administration's public silence on the Bamaca case
provoked intense criticism in the U.S. as the case became well known. In
particular, the allegations in a "60 Minutes" broadcast that the CIA
possessed information that Bamaca had been captured alive, but had not
provided that information to Harbury, prodded the administration to break its
silence. And on November 9, 1994, the lead editorial in the New York Times
criticized U.S. Amb. Marilyn McAfee and Richard Nuccio, an advisor to
Assistant Secretary of State for Inter-American Affairs Alexander Watson,
for not publicly supporting Harbury's efforts. On November 10, 1994,
Ambassador McAfee delivered a formal démarche to President de Ledn
Carpio, which was followed by a public comment at the State Department on
November 14. In both instances, the U.S. affirmed that the army had taken
Bamaca alive, with superficial wounds, in March 1992, and that he had been
held alive for at least several weeks thereafter. U.S. officials repeated the
démarche in early February, making clear that the government of Guatemala
can and should explain what became of Bamaca.

The Clinton administration has resisted pressure to attach some form of
sanction to the Guatemalan government's failure to explain Bamaca's
whereabouts. U.S. officials considered canceling a previously scheduled
joint civic action between U.S. National Guard units and the Guatemalan
army called "Fuertes Caminos", but then went ahead with the program.

Nearly four months have passed since Ambassador McAfee's original
démarche to President de Leon Carpio, and the government still refuses to
provide an accounting of Bamaca's whereabouts. The Clinton administration
should reiterate publicly its insistence that answers be provided and should
attach clear conditions, such as the suspension of any further joint programs
with the Guatemalan army, both National Guard exercises and U.S. military
training for the Guatemalan army, until the army can—at a
minimum—provide a credible explanation of what became of Efrain Bamaca
after his capture. Washington should insist that if Bamaca is still alive, he
should be produced immediately and either released or turned over to the
appropriate court for investigation and prosecution. Whether he is alive or
dead, those responsible for his secret detention and torture should be
presented to civilian courts for prosecution and punishment, in keeping with
the government's commitment in the March 29, 1994 human rights accord to
end impunity and severely punish those responsible for disappearances.

V. CONCLUSIONS AND RECOMMENDATIONS
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Conclusions

4 Efrain Bamaca Velasquez, a URNG commander, was captured and
forcibly disappeared by the Guatemalan army on March 12, 1992. To
cover up the disappearance, the body of an unknown man was delivered
to the morgue in Retalhuleu for autopsy and burial. Bamaca's current
whereabouts are unknown, except by those in the army responsible for
his secret detention and possible murder.

4 The Guatemalan authorities have been unable or unwilling to account
for the whereabouts of tens of thousands of victims of disappearances;
although this cruel practice has become more rare in recent years, it
continues to be used by the authorities with impunity.

4 With the exception of the investigation undertaken by the human
rights ombudsman, all other governmental inquiries into the Bamaca
case have given the appearance of activity, without running the risk of
finding the truth. The failure of the ombudsman's investigation to
determine Bamaca's whereabouts demonstrates how difficult it is for
civilian investigators to find any traces of someone whose fate the army
is determined to hide.

Recommendations

4 The Public Ministry, which is legally responsible for investigating
Bamaca's disappearance, should press the army to explain what became
of Bamaca after his capture on March 12, 1992. Investigators should
find the explanation for the discrepancy between the justice of the
peace's initial description of the body allegedly found at the sight of the
combat, a description later repeated by then-Ombudsman Ramiro de
Leon Carpio, and the body autopsied and buried the next day in
Retalhuleu. Soldiers and officers involved in the firefight on March 12,
as well as those on duty at the Santa Ana Berlin military base, should be
closely questioned about the case.

¢ MINUGUA, the United Nations human rights verification mission,
should continue to study the case carefully and to monitor and report on
the Guatemalan authorities' investigation.

4 The Clinton administration should continue to press the Guatemalan
government to produce Bamaca and to explain what became of him after
his capture. The administration should insist that those responsible for
Bamaca's secret detention and torture be presented to civilian courts for
prosecution and punishment. Absent genuine progress in the case,
Washington should curtail programs involving the Guatemalan army,
such as joint civic action programs and military training. Should these
measures prove ineffective, the administration should seriously consider
additional sanctions.
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