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I. Summary

The rule of law is important for the promotion, realization and
safeguarding of a harmonious society. This principle should be
rigorously implemented in all political, administrative and judicial
sectors to ensure the powerful be checked and accountable for their
misdeeds.

—Hu Jintao, June 26, 2005"

You cannot be a rights lawyer in this country without becoming a rights
case yourself.
—Lawyer Gao Zhisheng, December 20057

The development of a strong, independent legal profession in China is critical to the
promotion and protection of human rights. Lawyers serve a critical function in the
administration of justice, a point recognized by China’s top leaders themselves,? as
well as the large international legal reform community working in China.

Over the past two decades, the Chinese Communist Party (CCP) has progressively
embraced the rule of law as a key part of its agenda to reform the way the country is
governed. Importing entire pieces of Western-style legal institutions, the CCP is in the
process of establishing a modern court system, has enacted thousands of laws and
regulations, and has established hundreds of law schools to train legal professionals.
It has publicized through constant propaganda campaigns the idea that common
citizens have basic rights, elevated the concept of the “rule of law” to constitutional
status, and recognized the validity of human rights norms with a new constitutional
clause stipulating that “the state respects and protect human rights.”

* “Building harmonious society crucial for China's progress: Hu,” People’s Daily Online, June 27, 2005,

http://english.peopledaily.com.cn/200506/27/eng20050627_192495.html (accessed February 9, 2008).
2 Joseph Kahn, “Legal Gadfly Bites Hard, and Beijing Slaps Him,” 7he New York Times, December 12, 2005.
3 “Hu Jintao instructs: build the lawyers’ ranks, protect justice and prevent corruption,” Xinhua News Agency, March 7, 2004

[“BAER TR N VAT AR i A IE BT IR, #7754/, 2004-03-23],
http://news.xinhuanet.com/zhengfu/2004-03/24/content_1381319.htm (accessed April 5, 2008).
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Yet, Chinese lawyers continue to face huge obstacles in defending citizens whose
rights have been violated and ordinary criminal suspects. This report shows that
lawyers often face violence, intimidation, threats, surveillance, harassment, arbitrary
detention, prosecution, and suspension or disbarment from practicing law for
pursuing their profession. This is particularly true in politically sensitive cases.
Lawyers are often unable to seek redress for these threats and attacks as law
enforcement authorities refuse to investigate abuses, creating a climate of lack of
accountability for actions against members of the legal profession.

Instances of abuse by the national government or local authorities against lawyers
have disproportionately affected lawyers who are part of the weiquan, or “rights
protection” movement, a small but influential movement of lawyers, law experts, and
activists who try to assert the constitutional and civil rights of the citizenry through
litigation and legal activism. Weiguan lawyers represent cases implicating many of
the most serious human rights issues that beset China today: farmers whose land
has been seized by local officials, urban residents who have been forcibly evicted,
residents resettled from dam and reservoir areas, victims of state agents’ or corrupt
officials’ abuses of power, victims of torture and ill-treatment, criminal defendants,
victims of miscarriage of justice, workers trying to recoup unpaid wages and rural
migrants who are denied access to education and healthcare.

As one lawyer told Human Rights Watch:

All lawyers in China face the same constraints. What makes weiquan
lawyers special is that they try to break free from these constraints, and
they pay the price forit.*

There are also many structural reasons for the vulnerability of lawyers and the weak
status of the legal profession. First and foremost is that lawyers and the entire legal
system operate within a one-party political system. The legal profession in China, like
the judiciary, is still far from attaining either formal or functional independence. More
specific but related reasons most often cited by Chinese and foreign scholars are that

4 Human Rights Watch interview with W.Z., a Shanghai lawyer, September 25, 2007.
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legal reform is relatively recent, beginning only two years after the end of the Cultural
Revolution, in 1978; the even more recent emancipation in 1996 of the legal
profession from the Ministry of Justice, when the first Law on Lawyers was
promulgated; the fact that bar associations remain under the control of the judicial
authorities, which in turn remain under the control and supervision of Communist
Party organs; and that the ability of citizens to challenge or sue the government is a
very recent development (laws allowing administrative litigation and state
compensation date only from 1989 and 1994, respectively).

Lawyers routinely identify lack of independence from the government as the key
structural challenge facing their profession. As a comprehensive study on lawyers
published in 2005 by the Shanghai Academy of Social Sciences Press points out,
“The core question in the reform of the legal profession is the self-governance of the
profession. Lawyers should independently carry out their professional duties and not
be subjected to interference from state organs, groups or individuals.”

Even the objectives and functions of legal aid structures remain closely directed by
the judicial authorities. In one typical speech in October 2007, the vice-minister of
justice in charge of the administration of lawyers called on the judicial bureaus to
“strengthen the direction of legal service employees and legal aid workers” to
implement the objectives set by Party leaders,® reaffirming that “the key point in the
work of lawyers is their role in contributing to the stability of a harmonious society,”
and that lawyers “must support the leadership of the Party at all times.””

For all these reasons, lawyers are reluctant to work on politically sensitive cases, in
particular human rights cases. Lawyers face powerful incentives to avoid work that is
perceived by the CCP and government authorities as a threat or as a potential source
of embarrassment, including work on cases seeking redress for abuses of power or

5Ye Qing and Gu Yuejin, eds., Study of the Lawyers System in China (Shanghai: Shanghai Academy of Social Sciences Press,
2005), p. 54. M55, BURBE(ESR), 77EFIFHET s, (i LR L, 2005), 55 54 0L

6 “Closure Speech by Vice-Minister Zhao Dacheng at the All-China National Lawyers Association training in socialist rule of law
values,” website of the All-China Lawyers Association (www.acla.org.cn), October 30, 2007, [“ X K FE R FRKAE 4 A4
FGER IS PESE R R UEE,” o E AT (www.acla.org.cn), 2007-10-30],
http://www.chineselawyer.com.cn/pages/2007-10-30/s41655.html (accessed October 31, 2007).

7 Ibid.
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wrongdoings committed by state or Party authorities. The result is not only abuse of
lawyers, both physically and professionally, but a setback for the rule of law and the
administration of justice. It also contributes to continuing public unrest as those with
political or economic power, both inside and outside the CCP, trample on the rights of
average citizens.

China’s top leaders now routinely state their commitment to the rule of law. In his
report to the 17" Party Congress in October 2007, President Hu Jintao stressed that
“the rule of law constitutes the essential requirement of socialist democracy,” and
pledged to “respect and safeguard human rights, and ensure the equal right to
participation and development for all members of society in accordance with the
law.”®

In a one-party system intent on keeping its hold on political power—and in the
absence of otherindependent checks on power such as a free press or an
autonomous civil society—this formidable effort at establishing the rule of law is
aimed at providing stability and predictability to a rapidly modernizing society,
supporting economic development, and imparting legitimacy to the Communist Party
and government. Party and government officials have repeatedly stressed the need to
develop the legal profession as part of their stated commitment to rule of law, and
extolled the role that lawyers can play in the resolution of social contradictions to
serve the overall political goal set by Hu Jintao of constructing a “harmonious
society.”?

There have also been benefits for ordinary Chinese. Lawyers are playing a greater role
than ever in resolving ordinary disputes and representing victims of human rights
abuses. They have helped gain recognition of grievances, promoted legal awareness

8 Hu Jintao, “Hold High the Great Banner of Socialism With Chinese Characteristics and Strive for New Victories in Building a
Moderately Prosperous Society in All Respects—Report to the Seventeenth National Congress of the Communist Party of
China,” October 15, 2007 [“/& 2 [ERF (O 4o 1 SCHORMEIN S P A i at /N eA L Wl A i 7 2F— 7 P R IG5 5 1B
A AR R 2 B S SR E e b R 3L 58 38 T ik s AR Ky EIRS,” 2007-10-15],
http://news.xinhuanet.com/newscenter/2007-10/24/content_6938568.htm (accessed October 24, 2007). English version
available at
http://www.chinaelections.org/en/readnews.asp?newsid={3923CAAD-3248-47C5-A579-BE5DA4091C6C}&classname=News%
20Highlights (accessed October 24, 2007).

9 “Building harmonious society crucial for China's progress: Hu,” People’s Daily Online, June 27, 2005,
http://english.peopledaily.com.cn/200506/27/eng20050627_192495.html (accessed February 9, 2008).
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among victims of abuses, advanced consumer rights, provided legal aid and counsel
in both judicial and non-judicial settings, fostered better compliance with statutory
requirements from law enforcement agencies and courts, and monitored the
enforcement of judicial decisions.

If China’s legal reform is to reach the next level, however, authorities need to act
much more decisively to remove the obstacles that continue to prevent lawyers from
playing their proper role. Lawyers’ exercise of their profession—including their
vigorous defense of controversial clients and causes—requires increased
professional autonomy and protection against arbitrary interference by other judicial
system actors, particularly though not exclusively in politically sensitive cases. As
this report demonstrates, China still has a long way to go to lift arbitrary restrictions
on lawyers and establish genuine rule of law.

Key recommendations

Human Rights Watch urges the Chinese government to address the plight of lawyers
and the legal profession by:

e Immediately releasing all lawyers arrested, detained, or under supervision as
a result of their professional activities, including as human rights defenders;

e Ending all officially sponsored attacks on lawyers and holding the
perpetrators of such attacks accountable under the law;

e Making lawyers associations fully independent, insulated from interference by
Party officials, security officials, and the Ministry of Justice;

e Repealing aspects of annual bar registration for lawyers which allow judicial
system authorities to put pressure on and arbitrarily retaliate against lawyers
for political and other reasons;

e Revising key laws and regulations governing the legal profession to bring
them into accordance with international standards;

e Ensuring that arbitrary restrictions are not placed on the press in the coverage
of politically sensitive cases; and

e Ensuring that lawyers, like other citizens, are able to exercise their rights to
freedom of expression, belief, association, and assembly.

“WALKING ON THIN ICE” 6



Human Rights Watch also urges key international interlocutors of the Chinese
government and Chinese legal community to press the government to keep its
commitments to law reform, professionalization of the legal community, and the rule
of law. Large sums of money are allocated every year by foreign governments and
international organizations to legal aid to China. While these efforts are laudable,
their efficacy will remain minimal if restrictions on lawyers identified in this report are
not lifted, and the internal dynamic of legal reform thus continues to be
unnecessarily held in check. Key international interlocutors should also urge the
Chinese government to issue an invitation to the United Nations special rapporteur
on the independence of judges and lawyers to assess the situation of the legal
profession and the judiciary.

More detailed recommendations, as well as more immediate steps the Chinese
government can take, appear at the end of this report.

Methodology

This report is based on field research conducted over 12 months in Beijing, Shanghai,
and Guangzhou. The research included extensive review of Chinese language
sources—including news accounts, official publications, and scholarly
journals—discussions with scores of experts and analysts both inside and outside
China, and 48 in-depth interviews with Chinese lawyers, legal experts, rights activists,
and journalists with firsthand knowledge of the cases and issues covered in this
report.

The scope of this study is necessarily limited by research constraints in China. China
remains closed to official and open research by international human rights
organizations. Over the years, Human Rights Watch has received numerous reports of
the detention and interrogation of Chinese activists and scholars, including a number
of lawyers, because of their contact with international human rights groups. As this
study documents, many Chinese lawyers working on human rights or civil rights
cases are closely monitored, and some have been interrogated or detained for their
work.

7 HuMAN RIGHTS WATCH APRIL 2008



As a result, unless otherwise noted, Human Rights Watch has replaced interviewees’
names with initials which are not the interviewees’ actual initials, and has not
included other information that could be used to identify the interviewees. Interviews
were conducted in settings that were as private as possible. All interviews in China
were conducted in Mandarin without the assistance of interpreters.

Human Rights Watch takes no position on the underlying merits of the legal cases

mentioned in this report, but rather focuses on what happens to lawyers who become
involved in them.

“WALKING ON THIN ICE” 8



Il. International Standards for Lawyers

The independence of lawyers is a fundamental principle of international law. Lawyers
play a key role in the administration of justice and protection of human rights. The
importance that the international community places upon the independence of the
judiciary and of lawyers is evidenced by their prominence in numerous international
and regional treaties,* United Nations (UN) resolutions," and international
statements,” to many of which China has agreed, such as the Beijing Basic Principles
on the Independence of the Judiciary.”

China has also signed but not yet ratified the International Covenant on Civil and
Political Rights (ICCPR). Many of its provisions are part of international customary law.
Among other things, the ICCPR recognizes the right to counsel, the principle of
equality before the courts, and the right to a fair and public hearing by an
independent court established by law.* The United Nations Human Rights Committee,
which oversees implementation of the ICCPR, stated in its General Comment that
“[lJawyers should be able to counsel and to represent their clients in accordance with
their established professional standards and judgment without any restrictions,
influences, pressures or undue interference from any quarter.”*

*° For example, judicial independence is guaranteed in the Universal Declaration of Human Rights, art. 10; International
Covenant on Civil and Political Rights, art. 14.1; European Convention for the Protection of Human Rights and Fundamental
Freedoms, art. 6; African Charter on Human and Peoples’ Rights, art. 7; American Convention on Human Rights, art. 8; and
Inter-American Democratic Charter, art. 3.

*For example, UN General Assembly Resolutions 40/32 (29 November 1985) and 40/146 (13 December 1985); UN Commission
on Human Rights Resolutions 2004/33 (19 April 2004), 2003/43 (23 April 2003), 2002/43 (23 April 2002), 2001/39 (23 April
2001), and 2000/42 (20 April 2000).

2 For example, the Suva Statement on the Principles of Judicial Independence and Access to Justice (2004); Cairo Declaration
on Judicial Independence (2003); Bangalore Principles of Judicial Conduct (2002); UN Basic Principles on the Role of Lawyers
(1990); Beijing Basic Principles on the Independence of the Judiciary (1985); International Bar Association's Minimum
Standards of Judicial Independence (1982); and UN Draft Principles on the Independence of the Judiciary (1981).

B The vice-president of the Supreme People’s Court was the signatory for China.

4 |nternational Covenant on Civil and Political Rights (ICCPR), adopted December 16, 1966, G.A. Res. 2200A (XXI), 21 U.N.
GAOR Supp. (No. 16) at 52, U.N. Doc. A/6316 (1966), 999 U.N.T.S. 171, entered into force March 23, 1976, art 14.

*5 United Nations Human Rights Committee (Twenty-first session, 1984): “International Covenant on Civil and Political Rights

General Comment No. 13: Equality before the courts and the right to a fair and public hearing by an independent court
established by law (Art. 14),” April 13, 1984, paragraph 9.

9 HuMAN RIGHTS WATCH APRIL 2008



The most detailed exposition of the rights and responsibilities of lawyers is found in
the United Nations Basic Principles on the Role of Lawyers. Among other things, the
Basic Principles provide for:

e Theindependence of lawyers: “Adequate protection of the human rights and
fundamental freedoms to which all persons are entitled ... requires that all
persons have effective access to legal services provided by an independent
legal profession.”

o Freedom of expression and association: “Lawyers shall be entitled to form and
join self-governing professional associations ... The executive body of the
professional associations ... shall exercise its functions without external
interference.”®

e Confidentiality of communications between lawyers and their clients:
“Governments shall recognize and respect that all communications and
consultations between lawyers and their clients within their professional
relationship are confidential.”*

e Protection from unlawful interference: “Governments shall ensure that lawyers
(a) are able to perform all of their professional functions without intimidation,
hindrance, harassment or improper interference; (b) are able to travel and to
consult with their clients freely both within their own country and abroad; and
(c) shall not suffer, or be threatened with, prosecution or administrative,
economic or other sanctions for any action taken in accordance with
recognized professional duties, standards and ethics.”*°

e Rightto due process for lawyers facing disciplinary sanctions: “Lawyers shall
be brought before an impartial disciplinary committee established by the legal

16 The Basic Principles on the Role of Lawyers, adopted by the Eighth United Nations Congress on the Prevention of Crime and
the Treatment of Offenders, Havana, Cuba, 27 August to 7 September 1990, “should be respected and taken into account by
Governments within the framework of their national legislation and practice” (preamble). The Basic Principles is not a legally
binding instrument. However, they contain a series of principles and rights that are based on human rights standards
enshrined in other international instruments, such as the ICCPR, which China has signed but not ratified.

7 Basic Principles on the Role of Lawyers, preamble.

8 Ibid., principle 24.

*9 bid., principle 22.

2% Ibid., principle 16.
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profession, before an independent statutory authority, or before a court, and
shall be subject to an independent judicial review.”*

In addition, “The accused or his lawyer must have the right to act diligently and
fearlessly in pursuing all available defenses and the right to challenge the conduct of
the case if they believe it to be unfair.”*

These principles are now commonly referred to in academic legal studies in China,
although they have not been incorporated into domestic law.*

*bid., principle 28.

22 United Nations Human Rights Committee (Twenty-first session, 1984): “International Covenant on Civil and Political Rights
General Comment No. 13: Equality before the courts and the right to a fair and public hearing by an independent court
established by law (Art. 14),” April 13, 1984, para. 9.

23 see, for example, Bian Jianlin, ed., 7The Quest for China's Criminal Justice Reform - Taking for Reference the Norms of the
United Nation on Criminal Justice (Bejing: Chinese People's Public Security University Press, 2007) [ N &4k (4i) 77/ 2 ]
PE AR - LB LE 7 2 A0 2 20, (bt R A 22 K2 AL, 2007)]; Tian Wenchang, Chen Ruihua, eds., Draft
Recommendations and Considerations by the Legal Profession on the Revisions to the Criminal Procedure Law of the PRC,
(Beijing: Law Press China, 2007) [l 305 BRI Gn), 778N LRI F VFIRL T 1E 20— I R fe 756 i, (bt 1544
Hip AL, 2007)]; Ye Qing and Gu Yuejin eds., Study of the Lawyers System in China (Shanghai: Shanghai Academy of Social
Sciences Press, 2005), p. 55. [ -7, BUKEE(T=90), 72 A I0H)E 7, (1l Bl SR 22 R, 2008), 5 55 T
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lll. China’s Legal Profession

The President of the Supreme People’s Court has issued important
written instructions: courts at all levels must respect the professional
rights of lawyers according to law.... and jointly protect fairness and
justice.

—Notice of the Supreme People’s Court, March 13, 2006*

The judicial organs will only give you what they want.... This is like a
tiger blocking the road. Chinese lawyers are powerless.
—L.W., a Beijing lawyer, November 2007%*

The development of the legal profession

China’s recognition that a functioning legal system is necessary to support economic
development, its accession to the World Trade Organization, and external pressure
for a rules-based system for business have resulted in significant advances for the
legal profession. The number of lawyers has surged dramatically over the past 20
years. In 1986 there were about 21,500 lawyers. This more than doubled to 45,000 by
1992, as the first private law firms emerged, largely to service the growing private
business sector. There are now around 143,000 lawyers and 13,000 law offices.*
Local bar associations have become more vocal in promoting the rights and interests
of the legal profession. Academic debates and the internet have contributed to
legitimizing the role and value of lawyers in society.

24 “Supreme People’s Court Notice Regarding the Earnest Implementation of the Law on Lawyers and the Lawful Protection of
the Professional Rights and Interest of Lawyers in Legal Procedures,” March 13, 2006 [# 5 A\ [k B 9% TN B BE AT ik
AR AT LE YR th PO AR 38 %71, 2006-03-13], http://www.bokee.net/company/weblog_viewEntry/899299.html (accessed
April 7, 2008).

5 Human Rights Watch interview with L.W., a Beijing lawyer, November 2007.

26 “China has more than 143,000 lawyers,” People’s Daily Online, April 16, 2008,

http://english.peopledaily.com.cn/90001/90776/90882/6393774.html (accessed April 20, 2008); “Survey of the legal
profession reveals a divide,” Legal Daily, April 18, 2008 [“tf TR A AEAERBEPINL 53 40,” 246 H 4K, 2008-04-18],
http://www.lawstar.cn/cac/120015872.htm (accessed April 20, 2008).
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However, the dramatic increase in the number of lawyers has not yet been
accompanied by the establishment of an accessible, equitable legal system. Vast
numbers of Chinese citizens are still unable to use the system to seek justice. The
proportion of lawyers to the total population remains low, at just 0.9 per 100,000.”
The distribution of lawyers and law firms is disproportionately skewed towards the
largest metropolises, such as Beijing, Shanghai, and Guangzhou, with few services
available in the western and interior part of the country. Lawyers also remain oddly
outnumbered by judges and prosecutors: in 2004 there were 190,000 judges and
125,000 prosecutors.?®

The role of lawyers under Chinese law

Lawyers are regulated by the Law on Lawyers of the People’s Republic of China
(hereafter, the Law on Lawyers). This is the primary, but not the only, statute
governing the legal profession. It was revised in October 2007 in part to strengthen
the rights of lawyers in legal proceedings, but failed to offer better avenues of redress
when these rights are violated. Although the revised law will become effective on
June 1, 2008, some of its most crucial advances depend ultimately on the revision of
now conflicting provisions in the Criminal Procedure Law, which takes precedence
over the Law on Lawyers when the two are in conflict.

The crucial issue of the lack of independence of the profession remains unchanged.
Under Chinese law, lawyers are not free to form their own professional associations.
Lawyers, law firms, and bar associations remain under the authority of the Ministry of
Justice (MOJ), which gives them “supervision and guidance.”*® The All-China Lawyers

27 Lawyers-to-population ratio is hardly comparable from one country to another because of the specificities of each legal
system. For illustration purposes the figure per 100,000 people is 1.2 for Japan, 1.3 for India, 4 for France, 15.4 for the United
Kingdom, and 32.7 for the United States. “China has a strong demand for lawyers,” China Economic Net (www.ce.cn), October
10, 2005, http://en.ce.cn/Insight/200510/11/t20051011_4902926.shtml (accessed August 3, 2006).

28 7hu Jingwen, Report on China Law Development: Database and Indicators (Beijing: People’s University Press, 2007), Tables
1-32 and 1-33, pp. 34-35. (R FC (90), 775K REIR 2 : 2075 A1 b 7, (bnt: B RO AL, 2007), 5 34-35
53, K 34-1, 34-2.]

29 Article 4 of the Law on Lawyers of the People’s Republic of China states that “The judicial administrative departments
conduct supervision and guidance of lawyers, law firms and bar associations according to the present law.” Article 4 of the
Charter of the All-China Lawyers Association states that “Lawyers associations receive the supervision and guidance of
judicial administrative departments.” Standing Committee of the National People’s Congress, Law on Lawyers of the People’s
Republic of China, adopted May 15, 1996 (last revised October 28, 2007, effective June 1st, 2008) [4=[F A\ RAXEKR K&H & 01
2xr (P N RILHE VLY (2007 4F 10 ] 28 151TJ5) 2008 4F 6 J 1 H {11,
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Association (ACLA), the Chinese equivalent of a national bar association, is nominally
in charge of “self-governing” the profession, but it too is subordinated to the MOJ.>®

The ACLA and its local branches must comply with instructions issued by the MOJ,
and must regulate the profession in accordance with the directives of the MOJ’s
department in charge of lawyers, the “Lawyers and Notaries Bureau.” All lawyers
must join the local branch of the ACLA in order to practice,* and joining the local
branch also means being a member of the ACLA.>* The head and secretary of the local
lawyers association are generally chosen by local judicial authorities.?

Lawyers and law firms are therefore placed under a system of joint authority by the
MO]J and by the MOJ-controlled lawyers associations. The judicial bureaus, the
branches of the Ministry of Justice at the local level, assume “macro-control,”
including guidance, admissions, administration, and coordination, while the lawyers
associations assume “micro-control” of body structure, professional duties, daily
affairs, training, and education.>* Disciplinary proceedings against lawyers by the
MO)] or lawyers associations are not subject to independent judicial review.

The emergence of the weiquan movement

Partly in response to the inadequacy of legal remedies for large swathes of the
Chinese people, who seem to have few avenues other than bringing their grievances
to the streets, a movement of lawyers, law experts, and activists who try to assert the
constitutional and civil rights of the citizenry through litigation and legal activism has

http://www.chinanews.com.cn/gn/news/2007/10-28/1061502.shtml (accessed November 2, 2007); Charter of the All-China
Lawyer Association, April 4, 1999 [ 44 [EIl P23 % FE, 1999 4F 4 H 28 H],
http://law.chinalawinfo.com/newlaw2002/SLC/slc.asp?db=chl&gid=31669 (accessed November 2, 2007).

3% Law on Lawyers, art. 43; Charter of the All-China Lawyer Association, arts. 2 and 3.

3! Lawon Lawyers, art. 45.

32 bid.

33 The Ministry of Justice has carried out some experimentation with bar associations electing themselves their president,
although the process remains under tight scrutiny. In one recent case in Southern China, the president elected in this way was
the former head of the local judicial bureau.

34 This system is referred to as the “joint administration system” (/iang ge jiehe). See Ye Qing and Gu Yuejin, eds., Study of the
Lawyers System in China (Shanghai: Shanghai Academy of Social Sciences Press, 2005), p. 98. [, JBUEKIE(3=4w), 77 5 i
DT, (1 1R 1AL, 2005), 25 98 1L
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emerged in past five to six years. The self-named “rights protection movement”
(weiquan yundong) remains highly informal, and is mainly characterized by its
willingness to take up and publicize cases that are politically sensitive because they
involve citizens with grievances against local governments or state agencies.

“In essence,” a recent academic study of the movement says, “lawyers and activists
in the weiguan movement are generally always on the side of the weaker party:
(migrant) workers v. employers in labor disputes; peasants in cases involving
taxation, persons contesting environmental pollution, land appropriation, and village
committee elections; journalists facing government censorship; defendants subject
to criminal prosecution; and ordinary citizens who are discriminated against by
government policies and actions.” *

By circulating articles, maintaining web pages, and mobilizing internet communities,
concerned journalists and scholars, and the foreign media, members of the rights
protection movement frequently expose the lack of legality in local government
decisions and lack of credibility in central government claims to “ruling the country
according to law.”

Weiguan lawyers and activists are often openly critical of the deficiencies of the legal
system, and in particular of the lack of independence of the judiciary. At the same
time, the hallmark of the movement has been to keep all activities strictly within the
realm of Chinese law.2¢ Along with other legal activists, weiguan activists have been
involved in providing legal advice in a number of high-profile cases of protests, such
as those in Taishi (Guangdong province), Tangshan (Hebei), and Zigong (Sichuan),
which have attracted widespread attention, including from the international media.*”

35 Fy Hualing, Richard Cullen, “Weiquan (Rights Protection) Lawyering in an Authoritarian State,” January 15, 2008,
http://ssrn.com/abstract=1083925 (accessed February 9, 2008).

36 Keith J. Hand, “Using Law for a Righteous Purpose: The Sun Zhigang Incident and Evolving Forms of Citizen Action in the
People’s Republic of China,” Columbia Journal of Transnational Law, |ssue 45 (2006), pp. 114-147.

37 see Kristin Jones, “China’s Hidden Unrest,” Committee to Protect Journalists, May 2006; Thomas Lum, “Social Unrest in
China,” Congressional Research Service, May 8, 2006; Eva Pils, “Land Disputes, Rights Assertion, And Social Unrest in China:
A Case from Sichuan,” Columbia Journal of Asia Law, Spring/Fall 2005, pp. 235-292.
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Weiquanhas now become the term now typically used in China to identify the type of
legal activities commonly referred as “cause lawyering,” or public interest legal
work.?®

EL Y Hualing, Richard Cullen, “Weiquan (Rights Protection) Lawyering in an Authoritarian State,” January 15, 2008.
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IV. Legal Rule and Party Rule: A Deliberate Contradiction

All law-enforcement activities should be led by the Party. All reform
measures should be conducive to the socialist system and the
strengthening of the Party leadership.... The correct political stand is
where the Party stands.”

—Luo Gan, Head of the Political and Legal Committee, February 1,
2007%

The power of the courts to adjudicate independently doesn't mean at
all independence from the Party. It is the opposite, the embodiment of
a high degree of responsibility vis-a-vis Party undertakings.

—Xiao Yang, President of the Supreme People’s Court, October 18,
20074

China’s top leaders have acknowledged that greater demand for rights protection and
many social protests are responses to local government abuses, and have promised
to enhance access to judicial and administrative remedies, reiterating at every
opportunity their commitment to the rule of law.

In October 2007 President Hu Jintao pledged in his report to the 17" Party Congress to
“build a fair, efficient and authoritative socialist judiciary system to ensure that
courts and procuratorates [the Procuracy offices] exercise their respective powers
independently and impartially in accordance with the law.”*

39 Luo Gan, “The Political and Legal Organs Shoulder an Important Historical Mission and a Political Duty during the
Construction of a Harmonious Society,” Seeking Truth, Issue 448, February 1, 2007 [ |-, “BUEHL <7 Ky @RI 1 £ 4E 4
R3Sl i MBOA viAE,” K4, 2007-02-01 (&1 448 )],
http://www.gsjournal.com.cn/qs/20070201/GB/qs%5E448%5E0%5E1.htm (accessed March 6, 2007). See also: Lindsay Beck,
“China Urges Judiciary to Handle Unrest Better,” Reuters, February 2, 2007; Joseph Kahn, “Chinese Official Warns Against
Independence of Courts,” 7he New York Times, February 3, 2007.

40 «p correct concept of judicial authority is the proper meaning of rule of law,” China Court Daily, February 21, 2008. [“IEffi
I FNVER B A DR I N AT 2 58, 1 74569, 2007-10-18],
http://www.chinacourt.org/html/article/200710/18/270093.shtml (accessed February 21, 2008).

4! Hu Jintao, “Hold High the Great Banner of Socialism With Chinese Characteristics and Strive for New Victories in Building a

Moderately Prosperous Society in All Respects: Report to the Seventeenth National Congress of the Communist Party of
China,” October 15, 2007 [/ %% ' [R5 (0 k2 5 SCRRORBIEIR. D SR R4 100 4 /s FREAL S B A il o b —re b B L= 58 5B

17 HuMAN RIGHTS WATCH APRIL 2008



Premier Wen Jiabao has made many similar statements. In January 2006, he
acknowledged that “some localities are unlawfully occupying farmers’ land and not
offering reasonable economic compensation and arrangements for livelihoods, and
this is sparking mass incidents in the countryside.”® In March 2006, he promised
“effective legal services and legal aid so as to provide effective help to people who
have difficulty filing lawsuits,” and a “strict, impartial, and civilized enforcement of
the law.”# And in March 2007, he pledged to “do a good job ... in providing legal
services” and more specifically called on law enforcement agencies to “exercise their
powers and carry out their duties in strict accordance with legally specified limits of
authority and procedures” and “accept the oversight of the news media and the
general public.”*

Yet despite the vigorous development of legal institutions over the past two decades,
a basic contradiction remains: the Party pledges to operate under the primacy of the
law, yet it insists at the same time on Party supremacy in all matters, including the
law. The Constitution is defined as having “supreme legal authority,” but also
enshrines the principle of the “leadership of the Communist Party.” Courts are
supposed to adjudicate independently, but the Party opposes the idea of an
independent judiciary. Power nominally resides in government organs, yet real power
rests with the Party committees that shadow those organs at every level. State organs
must carry out the paramount task of protecting “social stability” by offering legal
remedies to protesters with legitimate complaints, but they must also suppress them
if Party authority risks being undermined.

In practice, this permanent contradiction greatly undermines the effectiveness of the
formal legal entitlements of Chinese citizens. Their ability to exercise their rights—or

WA EARZR S BRI A e o B L= 3088 ik A B R K4 BRRGS,” 2007-10-15],
http://news.xinhuanet.com/newscenter/2007-10/24/content_6938568.htm (accessed October 24, 2007). English version
available at
http://www.chinaelections.org/en/readnews.asp?newsid={3923CAAD-3248-47C5-A579-BE5DA4091C6C}&classname=News%
20Highlights (accessed October 24, 2007).

42 «Chinese PM Warns on Rural Unrest,” BBC News Online, January 20, 2006,
http://news.bbc.co.uk/2/hi/asiapacific/4630820.stm (accessed January 21, 2006).

43 «Text of Chinese premier’s government work report at NPC session,” BBC Monitoring Asia Pacific, March 5, 2006.

44 Report on the Work of the Government delivered by Premier Wen Jiabao at the Fifth Session of the Tenth National People's
Congress on March 5, 2007, http://english.gov.cn/official/2007-03/16 /content_552995.htm (accessed June 19, 2007).
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turn to the courts if their rights are violated—remains subject to the arbitrary
assessments of Party authorities. Combined with the traditionally extensive powers
of the bureaucracy, this creates a high degree of legal uncertainty for plaintiffs. Some
social grievances are determined as legitimate while others are seen as destabilizing
and must therefore be suppressed. Some protests are tolerated, while others are
quashed and their organizers imprisoned. Some environmental, labor, and social
activists are tolerated or even encouraged, while others are suppressed and arrested.
Some lawsuits against local governments are allowed, while others are proscribed
and their initiators punished.

In essence, when the larger goals of the party-state and the processes of a
professional judicial system align, the system can function fairly independently. But
when the Party decides that its political interests do not coincide with the
administration of justice, rule of law considerations are suspended. Internally, Party
and government authorities justify these shifts by the Party’s own ideological axioms
about the need to protect Party rule and political expediency, such as “looking at the
big picture,” “protecting social stability,” or “harmonizing legal and social results.”
The determination process—in Party parlance, ding xing: “making a determination
regarding the [political] nature of a situation”—is intrinsically political and arbitrary. It
takes place outside of considerations for the integrity of the rule of law and relegates
the role of the judiciary to a simple instrument of the Party.

9 ¢

Similarly, appealing to “social stability” is the most common justification given by
the government for politically motivated repression of perceived dissenters or critics.
Officials often cite the “adverse consequences” of news stories for “social stability”
as a reason for censoring media reports about social unrest or punishing news
outlets and journalists for reporting on them.* The cover-up of public health crises
(such as the Severe Acute Respiratory Syndrome epidemic in 2003)“ or industrial

45 See, for example, “China: Journalists imprisoned after reporting on land disputes,” Committee to Protect Journalists,
January 19, 2006; Kristin Jones, “China’s Hidden Unrest,” Committee to Protect Journalists, May 2006.

46 Brad Adams (Human Rights Watch), “China’s Other Health Cover-up,” commentary, 7he Asian Wall Street Journal, June 12,
2003, http://hrw.org/english/docs/2003/06/12/china12938.htm.
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accidents (such as the chemical spill in the Songhua River in November 2005)% have
also been justified by the need to preserve “social stability.”

At every level, China’s key legal institutions are under the authority of the Party’s
political and legal committees. Through these institutions, corrupt local power
holders can easily instruct the police to abandon investigations, foreclose legal
challenges, and dictate the outcome of particular cases to judges, or frame protesters
and activists on vague charges of threatening state security and social stability.

There are other structural factors that make it especially difficult for ordinary Chinese
citizens to get access to justice. Legal institutions remain tightly controlled by state
organs, the Party does not rely primarily on the judicial system to investigate
corruption and wrongdoing of its members, many grievances are turned toward an
ineffective petitioning system, and freedom of expression and the press remain
highly constrained.

The low status of the legal profession is particularly salient in relationship to the law
enforcement and judicial organs of the state, colloquially referred to as the
gongjianfa: the Public Security Bureau (Gong’an, the police), the Procuracy
(/ianchayuan, the public prosecution), and the courts (Fayuan). Of these three
institutions, the Public Security Bureau is by far the most powerful, as its minister is
traditionally a member of the Political Bureau of the Central Committee, the most
important part of the party-state.*® At the local level, the head of the Public Security
Bureau is always a member of the Party Committee and generally the head of its
powerful Political and Legal Committee in charge of legal affairs.

The imbalance of power between state judicial institutions and the legal profession
means that Chinese lawyers depend greatly on cooperation from the former to
perform their duties. Standard procedures such as accessing court documents and

47 Beijing waited until 10 days after the incident to tell the public about a factory explosion that dumped 100 tons of benzene
and other chemicals into northeastern China’s Songhua river. “China’s PR problem,” Los Angeles Times, December 13, 2005.

48 By contrast, neither the President of the Supreme People’s Court nor the President of the Supreme People’s Procuratorate
are members of the Political Bureau.
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evidence held by the investigating organs, filing a case in court, or meeting with a
clientin detention are in practice achieved only at the discretion of these institutions.

The government has recognized the existence of these problems. In 2005, a task
force from the National People’s Congress was formed to investigate difficulties faced
by lawyers and report to the President of the Supreme People’s Court (SPC), China’s
highest judicial body. Subsequently, the SPC acknowledged that “Certain courts and
a small number of adjudicators and tribunal staff did not respect sufficiently the
rights of lawyers and their role in litigation procedures, and sometimes violated their
rights.” In March 2006, the SPC promulgated regulations calling courts to “earnestly
implement the Law on Lawyers and protect lawyers’ professional rights.”*

But even lodging cases can be difficult for lawyers. Courts have a large degree of
discretion in accepting cases, and frequently apply political and legal criteria in
determining whether to accept cases.*® Courts are often instructed by Party or
government authorities not to take up certain cases or category of cases.** For
instance, residents in Beijing have reported that the courts were instructed not to
take up cases of residents forcibly evicted for urban redevelopment.>

The court structure is also an impediment to meaningful participation of lawyers.
Under the current system, cases deemed important or “especially complicated” are

49 «supreme People’s Court Notice Regarding the Earnest Implementation of the Law on Lawyers and the Lawful Protection of
the Professional Rights and Interest of Lawyers in Legal Procedures,” March 13, 2006 [# 5 A F k2 56 T L ST 4 ik
PRBE AT AEYRTA PO ACF ¥ I8 51, 2006-03-13.]

5 According to a professional guide on Case filing procedures: “The merits of the case by the Courts must be measured
against two criterions: (1) legal criteria: whether it falls within the scope of laws and regulations ... (2) political criteria: for
questions that involve national defense, foreign relations, state interest and other matters that go beyond the scope of the
power of the judiciary and are not suitable to be adjudicated by the courts, cases should not be accepted. This is dictated by
the place of the courts (....) in the political system.” Huang Lirong, “Legal Theory Considerations on the Standards of Case
Filing in Civil Litigation,” Case-filing Office of the Supreme People’s Court, ed., Guide on Case-Filing , Beijing: People’s Court
Publishing House, November 2004 (China Trial Guide series) [#% 3705, “J¢ T B ZH 37 b AOIRBE IS, 48 ooy N RIEBE T &
T 9 7 TEAES, Abnt: NRIERBCH U, 2004-11 (4 3 H35 S A 19)], pp. 89-91.

5 For instance, a regulation issued by the Supreme Court in 2002, for instance, provides that the “Peoples’ Courts should not
accept civil lawsuits from plaintiffs if they concern disputes that have arisen during the course of State-Owned Enterprises
reforms carried out by responsible government departments.” Supreme People’s Court of the People’s Republic of China:
Regulations on various problems regarding the hearing of cases of civil dispute arising in enterprise reforms,” effective
January 1st, 2003, article 3.

52 See for instance Jerome A. Cohen, “China’s Legal Reform at the Crossroad,” 7he Far Eastern Economic Review, March 2006,

pp. 23-27. Cohen notes that “[i]n too many cases, plaintiffs with justifiable legal grievances are simply denied access to the
courts by one means or another.”
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internally decided by “adjudicating committees [shenpan weiyuanhui,” composed of
senior judges and judges who are often members of the Party’s Political and Legal
Committee in charge of legal affairs.>® Judges are then bound by the decision of the
adjudicating committee. Lawyers do not participate in adjudicating committee
meetings and cannot have their views represented there.>*

Corruption is also an obstacle to obtaining justice.>® A corruption case in 2004 in
Wuhan, one of the largest courts in the country, exposed a sophisticated scheme of
corruption within the court system and showed how multiple levels of judges and
administrators were able to form circles of mutual benefit and profit. Rewarded
activities in this system of bribe extraction included “taking bribes from the plaintiff
and the defendant [cA/ yuangao, beigaol,” “manufacturing court cases [zao jia an),”
“selling evidence of the court case [mai zhengju],”
cases [chi huikou],” “abusing the power of judges to order suspension of business
operation or confiscation of property [/an zhixing],” “demanding commissions for

receiving kick-backs for passing

making beneficial judgment [gao youchang fuwu),” and “embezzling court funding
[tanwu nuoyong zhixing kuan].”*® In 2006, a total of 292 judges across the country
were found to have abused power for personal interests, and 109 of them were
prosecuted and sentenced.

Retrenchment: The campaign for “socialist rule of law”

In April 2006, the authorities launched a large-scale political campaign for
“education in socialist rule of law concepts [shehuizhuyi fazhi li’nian jiaoyu),” aimed
at “strengthening and improving the Party’s leadership over judicial work” and
emphasizing the difference between “socialist rule of law” and “Western rule of law.”

53 According to article 149 of the Criminal Procedure Law, “difficult, complex or major” cases can be referred to the president of
the court to decide to submit the case to the judicial committee for “discussion and decision.” The collegial panel “shall
execute the decision made by the judicial committee.”

54 On the role of the adjudicating committees see “New trends for the reform of the Adjudicating committees,” Dongfang
Fayan (www.dffy.com), May 15, 2005 [“#i X3 F i FIZs B & 1000, 42 072:40R, 2006-5-15],
http://www.dffy.com/faxuejieti/ss/200605/20060515203809.htm (accessed April 5, 2008).

55 Work Report of the Supreme People’s Court, March 10, 2008 [ &5 A [ 57 TAEHR 15, 2008-03-10],
http://law.southcn.com/Ifdt/content/2008-03/25/content_4361035.htm (accessed April 7, 2008).

56 «The alliance of corrupted judges,” China Newsweek, April 19, 2004. [“V T (S WU F ,” +7 /5 #7157 7, 2004-04-19.] See

also “The Wuhan Court Bribery Case,” China Rights Forum, No. 1, 2005, pp. 30-32,
www.hrichina.org/public/PDFs/CRF.1.2005/1.2005TheWuhanCourt.pdf (accessed November 2, 2007).
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The campaign was introduced by a landmark speech by Luo Gan, a senior member of
the Politburo and the head of the Party Central Committee’s Legal and Political
Committee (the highest policy-making authority in legal matters),”” on April 11, 2006.
Luo announced an initiative to the strengthen the leadership of the Party over the
courts, curb liberal ideas about greaterindependence for judges and lawyers, oppose
the “infiltration” of the judiciary by unspecified “hostile foreign forces,” and shift
collective litigation from the judiciary towards the mediation system.

He also urged tighter control over legal activists, in particular the weiguan movement.
Specifically, he urged the adoption of “forceful measures ... against those who, under
the pretext of rights-protection [weiquan), carry out sabotage ... so as to protect
national security and the political stability of society.”*®

Although the leadership role of the Party and the need to ward off threats to political
stability are common themes in CCP rhetoric, this speech marked a departure from
earlier policies and practices regarding the gradual professionalization of the judicial
system.

A set of political instructions directed at judges in a provincial court shortly after the
launch of the campaign illustrates the retreat from increased professionalization of
the courts:

Recently, some judges have started to believe that to be a judge you
just have to strictly apply the law in a case. In fact, this kind of concept
is erroneous, [as] ‘strictly apply the law’ can have different
explanations ... [and] all the legal formulations have a clear political
background and direction.>®

57 At the 17th Party Congress in October 2007, Luo Gan retired under the Party’s age limit rules and was replaced by the former
Minister of the Public Security, Zhou Yongkang, as a member of the Politburo Standing Committee of the 16th CPC Central
Committee as well secretary of the CPC Political and Legislative Affairs Committee of the CPC Central Committee.

58 Luo Gan, “Bolstering the teaching of the concept of socialist rule by law: Conscientiously strengthening the political
thinking of the political and legal ranks,” Seeking Truth, Issue No. 433, June 16, 2006 [¥ T, “IR ATF EAL S T EGBLSHE
YIS IR sm Be A B AR B @k, K42, 2006 4 6 H 16 H(E 433 )],
http://www.gsjournal.com.cn/qs/20060616/GB/qs”*433”0”1.htm (accessed October 16, 2006).

59 Huang Jiayou, “Considerations on some issues related to the education in socialist rule of law viewpoints,” China Laws
(http://www.lawbase.com.cn), June 13, 2006 [3{ 5% Hi, “4h:43 = LA BEBE 77 T W BUSZE ) [F4 17 % )1, 2006-6-13 ],
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Another target of the campaign was the judges’ desire for greater judicial
independence. In the same court document cited above, the Party Committee
instructed court cadres to “respect political discipline”:

We often talk now about giving prominence to the judge’s position, but
these are only words ... we haven’t said that the judge can escape
political discipline. Court cadres must talk about politics and respect
political discipline ... We must stamp out the kind of narrow viewpoint
that thinks that you can also do court work by having judicial
independence, having the courts judge behind closed doors and not
communicate with the relevant departments.®°

In October 2007, a speech from the president of the People’s Court, Xiao Yang,
reiterated the importance of the shift from judicial independence to Party leadership:
“The power of the courts to adjudicate independently doesn't mean at all
independence from the Party. It is the opposite, the embodiment of a high degree of
responsibility vis-a-vis Party undertakings.”®

In contrast with the repeated claims that the courts must uphold “justice, [and]
fairness, [and] base their decisions on the law only and serve the public,” these
instructions are clearly designed to make the judiciary even more subservient to the
Party.

The socialist rule of law education campaign was also marked by the imposition of
additional restrictions on lawyers handling collective cases and by a renewed
crackdown on weiguan legal activists.

A few weeks before the formal announcement of the campaign, the government
imposed new limitations on the legal profession by adopting regulations that

http://www.lawbase.com.cn/law_learning/lawbase_@1486.htm (accessed November 2, 2007). The author is identified as the
Head of the Political department of the Party Committee of Zhaoxing Municipality’s Intermediate Court, Zhejiang Province.

€ |bid.
61up correct concept of judicial authority is the proper meaning of rule of law,” China Court Daily, February 21, 2008 [“IE i)

FNERUBA LG N AT Z 3,7 72527, 2007-10-18], http://www.chinacourt.org/html/article/200710/18/270093.shtml
(accessed February 21, 2008).

“WALKING ON THIN ICE” 24



significantly hinder the ability of lawyers to represent collective cases and
protesters.®

The “Guiding Opinions on Lawyers Handling Mass Cases,” promulgated through the
All-China Lawyers Association, cited the need to maintain “stability” as a reason for
their promulgation. They referred to the “major impact” that land seizures, forced
evictions, relocations from dam areas, and lays-offs resulting from state-owned
enterprise restructuring—precisely the kinds of problems that give rise to “mass
cases”—can have on “the country’s stability.”®* In essence, the Guiding Opinions
made clear that political considerations were paramount and that lawyers must act
as auxiliaries of the judicial bureaus when handling politically sensitive cases
involving protesters.® The regulations were widely perceived as suppressing weiquan
lawyers, who had been representing many collective cases.

At the same time, the government’s hostility towards the weiquan movement was
reflected in the arrest and conviction of three of its most outspoken members, Chen
Guangcheng, Gao Zhisheng, and Guo Feixiong. All three men had been providing
legal advice to protesters and plaintiffs suing government authorities—Gao as a
qualified lawyer, Chen and Guo as legal advisers (under Chinese law, it is not
necessary to be a qualified lawyer to represent a defendant, including in criminal
trials).%

62 The Guiding Opinions and their background is detailed in Human Rights Watch, “A Great Danger for Lawyers”: New
Regulatory Curbs on Lawyers Representing Protesters, vol. 18, no. 15(C), December 2006,
http://hrw.org/reports/2006/china1206/.

63 Human Ri ghts Watch, “4 Great Danger for Lawyers”: New Regulatory Curbs on Lawyers Representing Protesters.

64 The Guiding Opinions introduced specific requirements for mass cases that do not exist for other types of cases. For
example, the Guiding Opinions require that at least three partners in the law firm sign off before a lawyer accepts a mass case,
demand that lawyers report to government departments when disputes intensify, and mandate that lawyers exercise
“caution” in their contact with the media and with foreign organizations. Since the adoption of the Guiding Opinions, lawyers
involved in sensitive cases have privately confided that they have come under pressure from their employers or other partners
in the firm to stop doing work that may potentially jeopardize business. Several provinces and municipalities since adopted
similar regulations, which in many cases are even more restrictive. Human Rights Watch, “4 Great Danger for Lawyers”: New
Regulatory Curbs on Lawyers Representing Protesters.

65 Article 32 of the Criminal Procedure Law allows “persons recommended by a public organization or the work unit the
defendant belongs to, and their guardians, relatives and friends” to represent a defendant.
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The socialist rule of law education campaign also signaled tighter overall controls
over the legal profession. In September 2006, the vice-minister of justice in charge of
the administration of lawyers, Zhao Dachen, called for “strengthening the
management” of the legal profession and guarding against neglecting “the essential
attribute of the socialist legal worker.”*® The vice-minister openly stipulated that
lawyers consider not only the legal results but also the “social result” of their work,
so as to “build a high quality corps of lawyers that reassures the party and makes the
people content.”

The speech also called for “purifying the thinking” of judicial workers, and imparting
to “the teams working on the administration of lawyers and the lawyers at large to
‘ideological education.’” It sternly criticized judicial officials who neglected the
“political attributes” of legal professionals:

Some comrades unilaterally believe that the legal service of lawyers is a mere
legal professional activity, they neglect its intrinsic political attributes; ...
Some comrades incorrectly indicate that lawyers are a liberal profession, and
neglect the essential attribute of the socialist legal worker.®

The vice-minister also warned against “ignoring national conditions” when copying
foreign legal practices:

On the issue of perfecting the lawyer system, there are some comrades
who simply copy from other countries’ methods, ignoring the national
conditions ... It is necessary to strengthen further the concept of the
general situation and all the work of the judicial administration must
be incorporated in the general situation of the work of the Party and the
state.®®

66 Zhao Daocheng, “Several Issues relating to the Administration of Lawyers,” Justice of China, November 2006 [#X KFE, “5%
TN TAEBF 1, o B \]VE, 2006-11], pp. 9-14.

7 Ibid.

%8 |bid.
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In November 2006, Wang Shengjun, Secretary of the Political and Legal Committee of
the Party, warned lawyers about opposing the Party:

There are people who use the tools of Western legal theory, and put on
the hat of ‘ruling the country according to law’ to negate the leadership
of the Party in respect to political and legal affairs; take up the slogan
of ‘judicial reform’ to negate the socialist judicial system; or stir up
individual cases to defame the political and legal organs, attempting to
bring chaos in the sphere of judiciary ideology.... We must
unwaveringly uphold the political socialist direction of China’s political
and legal work.®®

In February 2007, warnings about the subversive character of foreign legal concepts
were even more explicit in a new landmark speech by Luo Gan, the head of the
Political and Legal Committee, and published in Seeking Truth, the theoretical journal
of the Central Committee. Luo Gan’s speech urged legal organs to guard against
“hostile forces (who) have been trying their best to attack and fundamentally
transform our judicial system.””°

All law-enforcement activities should be led by the party. All reform
measures should be conducive to the socialist system and the
strengthening of the party leadership ... There is no question about
where legal departments should stand. The correct political stand is
where the party stands.”

69 “Interview of Wang Shengjun, Secretary of the Political and Legal Committee,” Legal Daily, November 24, 2006 [“Vj ' JI
ERMPKEMAR,” ZL#/HIR, 2006-11-24], http://www.chinapeace.org.cn/misc/2006-11/24/content_7083.htm (accessed
November 4, 2007).

7° Luo Gan, “The Political and Legal Organs Shoulder an Important Historical Mission and a Political Duty during the
Construction of a Harmonious Society,” Seeking Truth, Issue 448, February 1, 2007 [ T, “BUEN LS8 Ky BRIE 41 25 hB 4
K3 LAL A FIBUA THATE,” K42, 2007-02-01 (i 448 )],
http://www.gsjournal.com.cn/qs/20070201/GB/qs%5E448%5E0%5E1.htm (accessed March 6, 2007). See also: Lindsay Beck,
“China Urges Judiciary to Handle Unrest Better,” Reuters, February 2, 2007; and Joseph Khan, “Chinese Official Warns Against
Independence of Courts,” 7he New York Times, February 3, 2007.

™ bid.
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Luo nevertheless acknowledged that social unrest had legitimate causes. In some
protests, participants had no direct interest in the cause but were venting
accumulated anger, he said, adding that judicial departments should “reflect on this
phenomenon” and “safeguard social justice and fairness.””

Yet, the crackdown against rights activists continued. In August 2007, the Ministry of
Justice ordered the dissolution of the Beijing Bar Association’s Constitutional and
Human Rights Committee. The committee, established in 2001, was known for its
progressive stance and counted several high profile public interest lawyers as
members.”

On October 28, 2007, the government passed the long-awaited revisions to the Law
on Lawyers,’*a move state media hailed as designed to “make life easier for
lawyers.”” But two days later, on October 30, in an important speech pronounced at
the closure of a training session on “Socialist rule of law concepts” held by the
All-China Lawyers Association, Vice-Minister of Justice Zhao Dacheng ruled out
greater independence for the legal profession, stressing to the contrary the need to
further control the work of lawyers as a way to diffuse social unrest.

“Lawyers must guard against the concept of mere professionalism, and carry out in
their work the unification of legal and social results,” Zhao said.”

Mass cases coming from conflicts over land confiscation, demolition
and evictions, relocation from dam areas, enterprise reforms,

2 |bid.

73 «pjssolution of a lawyers rights protection organization in Beijing,” Radio free Asia(Mandarin Service), August 14, 2007.
(A mU I LR PO, /7 700 W 77, 2007-08-14),
http://www.rfa.org/mandarin/shenrubaodao/2007/08/14/lawyers/ (accessed November 5, 2007).

7% Law on Lawyers of the People’s Republic of China, adopted May 15, 1996 (last revised October 28, 2007, effective June 1st,
2008) [4:[H N RAXR KNS FE D14 (P NRILFERIIE) (2007 4F 10 J] 28 1811')5) 2008 1F 6 H 1 HilLjt1T],

http://www.chinanews.com.cn/gn/news/2007/10-28/1061502.shtml (accessed November 2, 2007).

75 The revisions to the Law on Lawyers and their likely impact are discussed throughout this report. “China amends law to
make life easier for lawyers,” China Daily, October 28, 2007,
http://www.chinadaily.com.cn/china/2007-10/28/content_6211922.htm (accessed November 5, 2007).

76 “Closure Speech by Vice-Minister Zhao Dacheng at the All-China National Lawyers Association training in socialist rule of
law values,” October 30, 2007 [ BX KFEEIFACAE 42 EARIT AL 2 2 R SR VI PESS RN H) PEE,” 2007-10-30.]
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environmental polices are growing by the day. In these circumstances
judicial administrative organs and bar associations must
conscientiously carry out the guidance and supervisory duties,
positively guide lawyers in accordance with the ‘Guiding Opinions on
handling mass cases’ and other regulations and requirements.”

In essence, “harmonizing legal and social results” requires that lawyers tailor legal
solutions to what the Party thinks best serves social stability.

Against this highly politicized background, lawyers in China face huge obstacles in
defending citizens whose rights have been violated. Yet, more and more lawyers are
taking such cases, encouraged by profound social dynamics such as rising rights
awareness among the populace, repeated expressions of commitment to the rule of
law by the authorities, support from legal professors and experts, the growth of a
professional culture among judges, prosecutors, and legislative drafters, and, at
least for some, the high social status lawyers enjoy when they are commercially
successful.

7 \bid.
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V. Violence Against Lawyers

For the past few years the working environment of the legal profession
has become more dangerous day by day.
—Text of an open letter by 53 lawyers, December 2006

For lawyers, retaliation by the local authorities is a big danger. We are
all walking on thin ice.
—P.D., a Beijing lawyer, November 2007

Many Chinese lawyers routinely complain that violence, or the threat of violence, is
an ever-present risk against which they feel inadequately protected by the state. The
majority of cases of violence against lawyers are purely criminal, but many others are
linked to their involvement in civil rights or human rights cases, and a few seem
abetted by law enforcement personnel or local officials. This chapter documents the
failure of the Chinese government to fulfill its responsibility under the law to
adequately safeguard the security of lawyers and people who, without having the
formal status of lawyer, exercise the functions of lawyers.

The government acknowledges that lawyers play an important role in the
administration of justice and has indicated—including through instructions issued by
the Supreme People’s Court—that legal institutions and law enforcement agencies
must ensure that lawyers receive sufficient protection so as to be able to carry out
their functions unhindered. But, in practice, lawyers say that criminal threats and
assaults against them are a frequent occurrence; that those instances are not
vigorously investigated; that bar associations are unwilling or unable to help them;
and that they have to keep silent about specific incidents for fear of retribution or
loss of business.

Despite lawyers being adamant that the risk of violence against them is an acute
problem for the entire legal profession—a claim supported by countless articles in
professional and legal publications—there are no recent published empirical studies
documenting this. Very few cases have been reported in the official media over the
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years.”® Individual cases that have been given publicity in domestic media rarely
involve politically sensitive cases and tend to show the government responding to
the violation. This pattern suggests that only isolated cases or general and abstract
discussions about them are tolerated in professional, academic, and media
publications.

Indeed, after the national bar association published for restricted distribution a
ground-breaking report on abuses against lawyers in 2002, in the context of a
three-year program to study the problems faced by lawyers, Beijing judicial
authorities cut the program short and prohibited the publication of similar reports.”
The report, based on a survey of 598 respondents, exposed severe difficulties for
lawyers, and described cases of lawyers harassed, detained, arrested, or prosecuted
in the course of carrying out their professional duties.®® The cases included lawyers
assaulted by the opposing party: Yan Yujiu (Sichuan), She Yuanxi (Sichuan), Pei Shan
(Xinjiang), Wang Bing (Liaoning), Jia Tianjin (Henan), Wang Fei (Chongqin); lawyers
attacked by unidentified aggressors, including Liu Chixian (Guangxi), Yu Haifeng
(Shandong), Yang Jianxin (Heilongjian), Teng Kuang (Heilongjiang); and lawyers
kidnapped by the opposing party including Ren Shangfei (Hebei) and Chen
Guanggiang (Fujian).®

In December 2006, 53 lawyers and law experts took the rare initiative of addressing
an open letter to the central authorities to ask the government to protect lawyers.*

78 For instance the annual reports published by the Ministry of Justice, which includes the activities of the Lawyers and
notaries bureau, doesn’t make any mention of having entertained complains from assaulted or threatened lawyers. See Law
Yearbook of China, (Beijing: China Law Press, various years). [} [F 7] 247 4R 4 (b5t 4t AL). ]

79 «The exceptional publication of a survey on the situation of criminal lawyers,” China 21st Century Business Herald, August
11, 2004 [“THIFFAITHMPIR BO AR 15 (AR IE A AL,” 21 tHAL L HFHRIE, 2004-08-11],
http://www.nanfangdaily.com.cn/jj/20040812/zj/200408110011.asp (accessed February 13, 2007).

80 A version of the report was later published as a book: Selection of cases of defense of lawyers’ rights (Changchun: Jilin

People’s Press, 2003). [N 4R Z ik (K& A R, 2003).]

81 |bid. For a brief presentation of some of these cases see: Tom Kellogg, “A Case for the Defense,” China Rights Forum 2
(2003): 31-34; “In Custody: Lawyers in Detention,” China Rights Forum 2 (2005): 101-105.

82 “Strongly requesting the protection of the security of the legal profession according to law, and the amelioration of the
environment of the legal profession,” Letter to the central government, dated December 29, 2006. The signatories were Cheng

A2, UEEHITHOEIASE,” 2006-12-29, Bt SR A FEfE, I RUR, TRILKE, BREH AR, ZER1SF, 22042, &5 W]],
http://crd-net.org/Article/ShowArticle.asp?ArticleID=3017 (accessed May 15, 2007).
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The drafters of the letter, lawyers Cheng Hai, Gao Fengquan, Zhang Lihui, Li Heping,
Ouyang Zhigang, Li Jinsong, and Meng Xianming, wrote that the environment had
grown “day by day more dangerous” over the past year:

For the past few years the working environment of the legal profession
has become more dangerous day by day. Not only must lawyers face all
sorts of illegal restrictions from the judicial and administrative
departments, such as being followed, being, at times violently,
prevented access [to clients or witnesses], or being prevented from
gathering evidence, but their personal security is also threatened.

These threats are not coming solely from the opposite party: they
increasingly come from forces of the Public Security Bureau, the
Procuracy, and the courts themselves. Between March and August this
year, more than four cases of lawyers being attacked by public security
or court personnel have been exposed nationally, this is a frightening
development!®

The government to date has not acknowledged the letter, while domestic Chinese
media never reported the initiative. One lawyer told Human Rights Watch that the
Party authorities in charge of judicial affairs had instructed the judiciary to maintain
vigilance against “people who try to use the legal system to attack the party and the
government,” and that it would never respond to this type of public appeal.®

Gao Zhisheng, Chen Guangcheng, and the crackdown on cause
lawyering

The case of the human rights lawyer Gao Zhisheng, sentenced to four years under
subversion charges after months of increased harassment, has received extensive

international attention, and prompted foreign governments to make regular
diplomatic representations to the Chinese government, though with little apparent

83 hid.

84 Human Rights Watch interview with D.X., a Beijing lawyer, November 2007.
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effect.® Along with the arrests of the blind barefoot lawyer Chen Guangcheng and the
Guangzhou-based legal activist Yang Maodong (better known under his pen name
Guo Feixiong), Gao Zhisheng’s arrest marked the peak of a campaign by the Chinese
authorities to squash what they perceived as a nascent legal opposition movement in
2006.

Suppression of Gao Zhisheng

Gao was a successful lawyer who specialized in defending cases of corruption, land
seizures, police abuse, and religious freedom. In 2001 he was rated by the Legal Daily,
a publication operated by the Ministry of Justice, as “one of the top ten lawyers in
China.” Increasingly outspoken, he started to take on more politically sensitive cases,
including torture of practitioners of the banned Falun Gong movement. As the courts
systematically refused to lodge his lawsuits, he turned to writing reports and
publishing open letters denouncing these abuses, including to the top leadership of
the Communist Party.

As 2006 progressed, the Chinese authorities first put Gao Zhisheng and his family
under around-the-clock police surveillance, then suspended his law firm license and
stripped him of his professional lawyer’s license. Then they arrested him, detained
him incommunicado for six months, coerced him into pleading guilty and
relinquishing the right to choose his lawyer, and tried him in proceedings his family
members were not permitted to attend. He was then sentenced to four years’
imprisonment for subversion with a five-year reprieve.

According to the court, the reprieve was granted because Gao had cooperated with
the investigators and informed on fellow human rights activists. Gao later denied that
he had informed on fellow activists, and stated that he had only agreed to the terms
forced upon him by the authorities under psychological and physical pressure. The
interrogators had questioned him for an extensive period of time under bright lights

85 «China Lawyer's Sentence Suspended,” 7he Associated Press, December 22, 2006.

865 reprieve withholds execution of the penalty as long as the defendant exhibits good behavior. If, however, the defendant
breaches bond conditions or commits another crime, the court is entitled to revoke the suspension and have the defendant
serve the initial sentence in prison.
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and openly threatened to retaliate against his family if he did not cooperate, he told a
fellow activist.

A long string of violent incidents that had begun in 2005, starting with constant
surveillance by plainclothes police officers, gave Gao reason to heed those threats.
Those incidents included:

e On October19, 2005, one day after Gao published a scathing open letter to
the top state leaders about abuses against religious and Falun Gong
practitioners, he received an anonymous threat by phone: “We know where
you live and we know where your daughter goes to school.” The next day Gao
and his wife verified that their 12-year-old daughter was indeed followed by
plainclothes police officers.

e On November 21, 2005, a group of unidentified men followed Gao to a meeting
in a restaurant with the United Nations Special Rapporteur on Torture Manfred
Nowak, crowding the room they were sitting in and displaying hostile,
intimidating behavior. After a UN aide took a picture of the group, the men
protested vehemently and forced her to delete the picture. Gao and Novak
retreated to a hotel to continue without their meeting being directly observed.

e On March 10, 2006, plainclothes police officers who were monitoring his law
firm stopped lawyer Li Heping—who was handling Gao’s appeal against the
suspension of his professional license—from accessing his office. The men
wrestled Li out of the building and threatened Gao.

e OnJuly 30, 2006, Gao was violently beaten by policemen in charge of the
surveillance of his home, and then briefly detained at the local police station.
Gao had come down from his apartment to request that they turn off the motor
of their vehicle. A dispute erupted and three of the seven-man team posted
there assaulted Gao. One of them tried to hit him with a large brick. Gao
sustained minor injuries to his left arm and to one of his legs.

e On August 15, 2006, Gao was arrested at his sister’s home in Dongying
municipality, Shandong Province. He was taken away in a car and
disappeared for over a month. His family was finally notified on September 21
that he was in police custody for suspected criminal acts.
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e Gao’s wife, Geng He, subsequently was warned by police officials not to
contact or communicate with anyone, especially the media. If she complied,
she was told, she would be able to meet Gao Zhisheng. (Gao remained
incommunicado until his trial on December 12.) The family continued to be
harassed by agents who monitored them around the clock, followed them
everywhere, prohibited friends and visitors from coming to see them, and
warned them about communicating with anyone about Gao’s case.

e On November 21, 2006, plainclothes policemen made an attempt to pick up
Gao’s two-year-old son from kindergarten. The officers showed their police
badge to the teacher, who refused to comply. Gao’s wife’s enquiries to the
police went unanswered.

e On November 24, 2006, two police officers punched Gao’s wife in the street
after she challenged them for tailing her. She called the police station, which
declined to send a patrol but asked her to report to a station close to her
residence.

e On December 16, 2006, a few days before Gao’s trial, his 13-year-old daughter
refused to be escorted home from school in a police car. Police officers
dragged her into the car, bruising her legs and neck.

The violence and intimidation against Gao Zhisheng appears more typical of the
tactics used by the authorities against people identified as political dissidents than
the forms of intimidation recounted by average lawyers. What made Gao a dissident
in the eyes of the authorities was his refusal to yield to pressure and desist from
denouncing the lapses of the judicial system and the defects of Party control over the
legal system. Gao’s outspokenness, his defense of the Falun Gong, his acerbic
interviews with foreign media and open letter to the state leaders had clearly made
his case the province of the political police—the State Security Bureau and State
Protection Bureau—rather than the judicial authorities. The fact that the authorities
saw Gao as a dissident was later reflected in his sentence for subversion, based on
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his having published nine articles that “defamed and made rumors about China's
current government and social system, conspiring to topple down the regime.”®

Yet, even if in the eyes of the authorities Gao was tried as a dissident rather than a
lawyer, his work as a lawyer prompted the retaliation. His case became emblematic
of the authorities’ blatant disregard for legality in the methods used to silence him
and the chilling effect his case had on the legal profession.

Attacks against Chen Guangcheng’s legal team

The second case that attracted considerable attention in 2006 was the long string of
abuses and procedural flaws in the trial of the blind “barefoot lawyer” Chen
Guangcheng. A self-taught legal activist, not a licensed lawyer, Chen documented
abuses committed by the local family planning authorities of Linyi municipality,
Shandong Province, in a report made public in June 2005.%® He was first put under
house arrest in mid-August 2005 as he was trying to help four villagers to bring a
lawsuit against the family planning bureau. By this time, Chen’s case had become
something of a “cause célébre” among weiquan and legal activists, and a number of
lawyers, legal experts, and rights activists started to organize his defense and
publicize his case.

On March 11, 2006, following a confrontation with the police over the beating of a
neighbor by unidentified men, Chen was taken away by police and detained
incommunicado for six months. After being formally charged with “inciting crowds to
disrupt traffic” and intentional destruction of property, Chen was sentenced in
August 2007 to four years and three months’ imprisonment. In October, the appellate
court annulled the first trial, although it did not make clear on what grounds, and
ordered the case remanded to the same court, which in December imposed the exact
same sentence for the same crimes. The second verdict was upheld in January 2007
by the appellate court.

87 «Chinese lawyer Gao Zhisheng says judicial procedures for his case fair,” Xinhua News Agency, December 25, 2006,
http://english.peopledaily.com.cn/200612/24/eng20061224_335364.html (accessed February 11, 2008).

88 The report, “Violence in Enforcing Family Planning in a Chinese Region,” was translated into English and posted by the
nongovernmental organization The Network of Chinese Human Rights Defenders (CRD) on June 11, 2005 at
http://crd-net.org/Article/Classg/Class11/200506/20050611195219_427.html (accessed June 15, 2005).
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Lawyers who came to Chen’s defense were repeatedly subject to intense harassment
and in some cases physical attack every time they came to Linyi to visit Chen,
interview relatives and villagers, or prepare for and attend the trial. Incidents
included:

e On October 4, 2005, Bejing lawyers Li Fangping and Li Subin, accompanied by
law lecturer Xu Zhiyong, attempted to visit Chen, who was then under arbitrary
house arrest. They were stopped by over a dozen unidentified men
surrounding Chen’s house. Xu Zhiyong and Li Fangping were shoved and
punched, and the three men were taken to the Shuanghou police station
where they were interrogated until the following morning, before being
escorted back to Beijing.

e Inlate June 2006, while Chen was detained at the Yinan County Detention
Center, three lawyers accompanied by the Beijing-based human rights activist
Hu Jia attempted to visit Chen’s family. As they entered the village,
unidentified men surrounded their car and flipped it over. The men threatened
the group and physically prevented them from reaching Chen’s house. Lawyer
Li Jingsong started to take pictures but had his camera snatched by the men.
Uniformed police present on the site refused to intervene and took Li Jinsong
in for questioning.

e OnJuly 10, a few days before Chen’s hearing date for the trial, lawyers Li
Jinsong, Li Subin, and Zhang Lihui, accompanied by Hu Jia, traveled to Linyi to
gather testimonies and visit Chen’s relatives. Chen’s wife was taken away in a
police car before she could meet them.

e OnAugust 17, lawyers Li Fangping and Zhang Lihui, along with legal scholar Xu
Zhiyong, arrived in Linyi for Chen’s trial, due to be held the following day.
Unidentified men physically intimidated the group in a restaurant, and
accused Xu of being a pickpocket. The police detained the three lawyers, and
held Xu long enough that he was unable to attend the trial.

e On November 27, lawyer Teng Biao, who had traveled to Linyi to attend the
re-trial of Chen, was forcibly taken away and detained for five hours by the
police. He was handled roughly, with five or six policemen pinning him to the
ground while they searched him, confiscated his mobile phone, and
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qguestioned him. He was released without explanation as to why he was
detained.

e On December 27, lawyers Li Fangping and Li Jinsong were ambushed on their
way to meet with Chen to discuss his second appeal. Two cars without license
plates stopped the overnight bus on which they were traveling. Eight
unidentified men dragged Li Jinsong out of the bus and without a word started
hitting him with metal pipes. Li Fangping stepped off the bus and was
attacked as well, sustaining head injuries that required emergency care. The
lawyers suspected that the local authorities knew of their itinerary, as they
had communicated with the judge who had conveyed Chen’s request to see
them.

As in the case of Gao Zhisheng, the local authorities put under surveillance, harassed
and threatened the family of their target. Chen’s wife, Yuan Weijing, has been under
permanent surveillance since Chen’s arrest. She has filed numerous formal and
informal complaints, including with the help of some Beijing lawyers, all to no avail.
When Yuan attempted to travel to Manila in August 2007 to collect a human rights
award from the Ramon Magsaysay Foundation on Chen’s behalf, police confiscated
her passport and sent her back to Shandong province. A few days later, she was
forcibly pulled from the bus she had boarded to return to Beijing by a group of
plainclothes policemen.® To date she is still under around-the-clock police
surveillance and her movements are restricted. *°

Chinese domestic media never reported on Gao Zhisheng’s or Chen Guangcheng’s
cases except to announce their convictions,®* and official spokespersons evaded
questions from foreign journalists about these cases during the Ministry of Foreign
Affairs’ weekly press conferences.

89 «\yife of blind activist says she was dragged off bus in eastern China,” 7he Associated Press, September 1, 2007.

9° See “China vs. a Blind Man: A Report on the Case of Imprisoned Human Rights Defender Chen Guangcheng,” The Network of
Chinese Human Rights Defender (CRD), February 20, 2007,
http://crd-net.org/Article/Class9/Class48/Class62/200702/20070222165944_3485.html (accessed March 1, 2007).

9% The official Xinhua news agency only issued very brief dispatches announcing the formal prosecution and the sentencing of
Gao and Chen.

“WALKING ON THIN ICE” 38



The conclusion that weiguanlawyers drew from the cases of Gao and Chen was that
the central authorities would condone physical abuses against lawyers if they were
involved in cases that could result in significant embarrassment for the government
or the Party, even at the expense of damaging the credibility of the legal system as a
whole.

“The silence of the central authorities implies that they endorsed the actions of the
local officials who beat up lawyers,” said one attorney directly involved in the Chen
Guangcheng case.

In Beijing it is the state security that was doing the surveillance of
some of the lawyers [during the triall—how could the central
government not know about the case? What’s more, this case was
widely reported by international media—the New York Times, Radio
Free Asia, we got calls from media from the world over. And it was a big
discussion topic on internet.””

According to one account given to Human Rights Watch by a legal expert, the Ministry
of Justice in Beijing had initially not paid any attention to Chen Guangcheng’s case,
and that it was the local authorities in Linyi who were solely responsible for the
abuses against Chen and various members of his defense team. But the central
authorities then stepped in:

After the international outcry that followed the first trial, the central
authorities were forced to take notice. The party authorities at the
Ministry of Justice mandated a special small investigative team to
review the case. The team concluded that the trial had clearly violated
the procedures.... The Political and Legal committee of the Party
ultimately decided that it could not uphold the trial but nor could it give
encouragement to the weiquan agitators. So it instructed the appellate
court to have the case remanded.”®

92 Human Rights Watch interview with G.F., a lawyer member of the Beijing Bar association, November 2007.

93 Human Rights Watch interview with L.W., a lawyer and lecturer from Beijing, April 2007.
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Itis impossible to verify this account of the central authorities’ involvement, given
the notorious opacity of decision-making in cases with political overtones.
Nevertheless, the Chinese government has a responsibility to uphold the law. The
silence of the government and the official media in face of what appears to have been
blatant criminal intimidation and unlawful acts over many months indicates that the
central government was, at a minimum, abetting the repressive tactics of the local
authorities and the political police.

Weiguan lawyers readily acknowledge that Gao’s and Chen’s cases were out of the
ordinary because their prominent standing in international media prompted the
highest Party authorities to dictate the outcome.* But these lawyers are also
adamant that these cases were emblematic of the prevalent problems that lawyers
and legal advocates face in their work: physical danger, surveillance and intimidation
by state security personnel, refusal by law enforcement agencies to protect lawyers or
entertain complaints, impunity for the attackers, and media censorship surrounding
the cases.

One lawyer, in reference to Gao and Chen, told Human Rights Watch:

These cases may have been exceptional but the problems they
exposed were typical of those that affect the legal profession.
Completely typical.”

Other lawyers who were not involved in the case shared this view in private
discussions.

What do you think? If this can happen when so many people pay
attention to the case—lawyers, law professors, the foreign media, the
internet community—how could the situation be better in regular cases?

94 Joseph Kahn, “Rivals on Legal Tightrope Seek to Expand Freedoms in China,” 7he New York Times, February 25, 2007.

95 Human Rights Watch interview with W.R., a Beijing lawyer, April 2007.
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The problems shown by the ‘Old Gao’ and [Chen] Guangcheng cases
are really very widespread.®

According to another lawyer, it was precisely because Chen Guangcheng’s case was
so typical that it inspired the legal community to support him.

Personally | don’t think this case was well handled [by Chen’s legal
team], but the hardships faced by the defense were not out of the
ordinary for lawyers in China. The local authorities are too
powerful—this is why you have to avoid alienating the central
authorities in a case like this.””

Beyond Gao and Chen: Recurring violence against lawyers

Violence against lawyers is not limited to high profile cases that the authorities see
as political. In fact, cases of assault against lawyers appear with disturbing frequency
in all types of cases, from commercial disputes to administrative lawsuits. For
instance, between 2005 and 2006, at least five cases of physical assaults against
lawyers in Shanghai were reported and widely discussed in the domestic media.®®

The cases of Wang Lin, who was beaten by a court official in Tianjin, and of Mao
Liequn, who was attacked by a gang in Shanghai, received nationwide attention
among lawyers, with various bar association trying to publicize the incidents to
advance the cause of lawyers in public opinion and government circles. More
sensitive cases like Gao Weiquan, who was dragged from a petition office, Yang
Zaixin, attacked two weeks after having his professional license suspended, and
Tang Jingling, who was assaulted in Guangzhou, are well known among weiquan
activists but have received no publicity. All these cases were regularly cited by legal
professionals interviewed by Human Rights Watch as typical of the dangers faced by
lawyers.

96 Human Rights Watch interview with L.D., a Beijing lawyer, March 2007.
97 Human Rights Watch interview with M.Y., a criminal lawyer from Beijing, March 2007.

98 “Shanghai lawyers appeal for greater protection following attack on colleague,” The Associated Press, September 1, 2006.
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Wang Lin, Tianjin

The March 2006 attack on Beijing lawyer Wang Lin is probably the most famous case
to be covered by the official media. The fact that the incident took place just a few
weeks after the Supreme People’s Court had promulgated new measures intended to
strengthen “the protection of lawyers carrying their professional duties” was of
particular significance.”

On March 28, 2006, Wang Lin went to file a collective administrative lawsuit against
the government construction bureau at the Tianjin Nankai District court. He was
accompanied by 11 plaintiffs who were challenging a decision from the Tianjin
Construction Bureau to evict them, arguing that the scope of an eviction order
granted two years ago had been broadened without permission to encompass their
homes.

The vice-head of the administrative court refused to accept the filing of the case,
asserting that the plaintiffs needed to file individual cases, not a collective one.
Wang suggested that he would do so, but the court official replied, “Even if you file
plaintiff by plaintiff we won’t lodge this case.” Wang asked for a written court
document to that effect, which the official refused as well. “I am the court and the
court is me. If I say no filing, that means no filing,” the official told Wang.

In the heated discussion that followed, the official tried to punch Wang, and then
shoved him outside the court, grabbing him by the back of the neck and warning him:
“Be careful when walking in the street at night.”

Because Wang was relatively well-known, having been featured in a program by
China Central Television that exposed the wrongful eviction of over 7,000 people in
central Hunan province, and having worked for an influential law firm, he managed to
get a prominent newspaper, the Bejjing Youth Daily, to run a detailed exposé of the
incident shortly afterwards.

99 “Supreme People’s Court Notice on Conscientiously Implementing the Law on Lawyers and Protecting Lawyers’ Professional
Rights in Litigation,” March 13, 2006 [ A R B ¢TI B BT AR TS A2 R BRI 7 1 v mh RO ASCRI i 4,
2006-03-13], reproduced at http://www.psw.net/news/gncj/200604/t288730.htm (accessed July 26, 2007).
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The publication of the article generated a strong debate among lawyers, who spotted
an opportunity to highlight their plight and denounce the authorities’ inaction. Many
articles quoted Wang Lin’s comments published on his personal website:

You can beat me up, but please do not beat me up in court; please do
not beat me up as | carry out my professional duties. Being beaten in
this manner, | feel that not only myself but the law itself is being
beaten. And this is what | find difficult to accept.®®

One online commentator suggested that petty harassment of lawyers by court
officials was widespread:

This is far from being the only case. In many local tribunals the
personnel are really beyond belief! Last year a certain lawyer was even
attacked during the hearing by a court official.... Court personnel make

101

our work difficult and we have to endure countless humiliations.

In early April, media reports announced that the president of the Supreme People’s
Court, Xiao Yang, had himself issued “internal instructions [p/sA]” to investigate the
Wang Lin incident “and solve it according to the facts.”**

On April 15, the Tianjin Party political-legal committee set up an investigation team
with members from the committee, the court and the Procuracy.'®® The team
concluded that “there was not sufficient evidence to resolve this case,” but
nevertheless dismissed the court official. Although Wang was personally vindicated,

199 «“wang Cailiang: A lawyer bringing lawsuits for forcibly evicted households,” Law and Life, April 28, 2007 [ A4 55 & k¥
T E AN, LS T, 2007-04-28],
http://www.online.jx.cn/zeronews/2007/connet/2007-04/28/content_321950_3.htm (accessed April 8, 2008).

91 posting by a user on a Tianjin online forum (www.tj.fous.cn), 2006-04-13 09:09:11 (on file with HRW).

102 “Tianjin Court reject responsibility for the beating of a Beijing lawyer — Xiao Yang issues written instructions, ” 7The Beijing
News, April 13, 2006 [“T L B NS T AL A0 M5t bV ERLR”, #7577 7K, 2006-04-13],
http://news.sohu.com/20060413/n242776418.shtml (accessed April 8, 2008).

193 «“Who is going to protect lawyers? The incident of the Beijing lawyer beaten by a Tianjin court official,” 22s¢ Century

Business Herald, April 19, 2006 [“UER LRI T "IHE AL FRISHT AL ORI S, 21 114122 5% 7R 18, 2006-04-19],
http://www.p5w.net/news/gncj/200604/t288730.htm (accessed April 8, 2008).
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the Nankai court has yet to grant a hearing for the administrative lawsuit of the
plaintiffs whose homes were destroyed.

Although the outcome of the episode—the sanction of a court official—is the
exception rather than the norm, lawyers interviewed by Human Rights Watch said
that “the case was emblematic of the behavior of some local courts.”**

Gao Weiquan, Shenyang

Gao Weiquan’s case is also illustrative. Gao (who is no relation to Gao Zhisheng), a
59-year old lawyer from Shenyang, Liaoning Province, was physically assaulted on
April 13, 2006, as he attempted to file a complaint for retrial at the Letters and Visit
Office of the Liaoning Province High Court.

According to Gao’s account, the staff refused to file his complaint without
explanation. Gao then asked to see the head of the Letters and Visits office.
He was told to “go look for him outside.” Three court staff members then
brutally dragged him out of the building, hitting and kicking him with their
fists and feet. Gao called the police. The court personnel justified his physical
removal from the court on the grounds that Gao had been “petitioning without
grounds” and “damaging the door” of the office. The police refused to lodge a
formal complaint. The next day, Gao filed a report to the Shenyang lawyers
association and the Liaoning High People’s court. Three weeks later, on May 8,
having still not received an official answer, Gao wrote an open letter to the
provincial Liaoning lawyers association and posted it on the internet:

How come | have still not heard a word from the court? ... A lawyeris
beaten and so what? If even the lawyers association doesn’t care, how
can we expect the Public Security Bureau to do anything about it?**

*%4 Human Rights Watch interview with X.Y., a law lecturer in Beijing involved in impact litigation cases, March 2007.

105 “Lawyer Gao Fenquan issues a letter to the Liaoning Bar association,” Hualii Wang (www.66law.cn), May 8, 2006[*/ A i
BINBOL T AN ATHE?, E7#M, 2006-05-08],
http://www.66law.cn/channel/newssearch.aspx?keyword=%C8%BA%BC%AF%D0%D4%B0%B8%BC%FE&categoryid=o
(accessed April 8, 2008).
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Despite eliciting much support on internet from fellow lawyers, neither the local
judicial authorities nor the Liaoning lawyers association have taken any action to
date.

Mao Liequn, Shanghai

Even when local bar associations are more vocal, the results are limited, as
illustrated by the attempt by the Shanghai bar association to improve protection for
lawyers after a 2006 spate of attacks against attorneys doing their jobs.

In August 2006, lawyer Mao Liequn was severely beaten by a gang of 10 men while
representing a Hong Kong company in talks to evict a Shanghai firm illegally
occupying a dockside storehouse in Pudong. Mao suffered a broken nose and
multiple injuries to his head, hand, and body that required hospitalization. “One man
grabbed my clothes, hitting me with his fist on the face, while another one grabbed
my hair. Other joined and blows rained all over my body,” Mao recounted to a
Chinese journalist. His client, who was accompanying him, was also assaulted. Mao
was then dragged into a nearby building, where he was again beaten up. An
associate of Mao managed to call the police, and, crucially, to film from his car the
assailants as they were escaping.**®

The Shanghai bar association reacted vigorously. A spokesperson told the press that
the Mao Liequn attack “came as a warning to all of us,” and that the bar association
was proposing draft legislation to strengthen the protection of lawyers carrying out
their duties. “In recent years many lawyers from Shanghai were assaulted in the
course of their professional work,” the spokesperson said.* “We feel that there
should be a law for protecting lawyers.”

Local press reports highlighted three other recent cases of lawyers having been
assaulted: On September 28, 2005, a lawyer from the Guochen law firm was attacked
and threatened by thugs while handling a commercial dispute between rival firms.

106 “Lawyer Beaten at Pier while Carrying Duties — Police Already Investigating,” China Youth Daily, August 31, 2006 [“/3:/ififL}
SKIBAT A5 R 7 AN N, B 77K, 2006 4 8 H 31 HI,
http://news.eastday.com/eastday/node33/node178/node14417/uia172791.html (accessed February 26, 2007).

97 |bid.
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The harassment continued afterwards, ranging from threats to cutting the water
supply to his private home. In two separate incidents in July and August 2005, two
lawyers from the Guoxiong and Liancheng law firms, respectively, were attacked by
disgruntled parties in front of the court building.

The Shanghai bar indicated that the proposed legislation would seek to guarantee
the rights and safety of lawyers during negotiations, investigations, and evidence
gathering.’® Such legislation had been discussed for a number of years and had
been recommended for ratification by the judicial affairs committee of the Shanghai
People’s Assembly as early as 2004, but to no effect. Despite the national attention
given to Mao’s case, it failed to generate momentum for the adoption of such
regulations.

A few months later, on October 19, 2006, another Shanghai lawyer was violently
assaulted. He Wei, from the Minjiang law firm, was working free of charge on a labor
case, seeking compensation for a worker who had lost three fingers in an accident at
a printing company. When He tried to visit the company, the manager reportedly told
him: “A lawyer? What kind of thing is that?” and proceeded to beat him with the help
of his associates, kicking him repeatedly on the ground.”® He Wei sustained a
perforated eardrum and various other injuries that required hospitalization.
Shanghai media reported the case, including on television, and He Wei’s attacker
was later sentence to a year of imprisonment, but there was no new public appeal
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from the bar association to enact regulations protecting lawyers.

Despite the inability of bar associations across the country to defend individual
lawyers who represent sensitive human rights cases, the associations often do show
professional solidarity with the victims of abuses.

108 “Shanghai lawyers appeal for greater protection following attack on colleague,” 7he Associated Press, September 1, 2006.

109 “Shanghai lawyer beaten while collecting evidence — What is the source of despise for the law?” Radjo Free Asia(Mandarin
Service), October 31, 2006 [“_FHFRITHGEEM T FEATEHAR IR LE?” /7 41 W ), 2006-10-31],
http://www.rfa.org/mandarin/shenrubaodao/2006/10/31/lawyer/ (accessed April 8, 2008).

119 «pfter the lawyers beating,” Shanghai Media Group portal (www.smg.cn), November 22, 2006 [“fi#s 4T LUS,” LA/

Tl L4 7] 55 (www.smg.cn), 2006-11-22],
http://www.smg.cn/tv/entertainment/column_content.aspx?Programld=14839 (accessed April 8, 2008).
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Li Heping, Beijing

Li Heping, a lawyer from the Beijing Globe law firm, was kidnapped, detained, and
beaten by a group of unidentified men on September 29, 2007. His captors released
him after six hours, having threatened him with further violence if he did not leave
Beijing permanently.

Initially a specialist in intellectual property and civil law, Li had also participated in a
string of sensitive cases, including that of the blind activist Chen Guangcheng; the
underground Christian sect leader Xu Shuangfu, who was executed with 11 other
members in November 2006;™ Yang Zili, a member of a university discussion group
(New Youth Study Group), who was sentenced in 2001 to eight years imprisonment
for “subverting state power”; > and other cases highlighting abuses by state
agencies.

In the few days preceding the attack, Li had reported being followed by police and
plainclothes officers he believed he had met before and were from the State
Protection Bureau. On September 29, around 5 p.m., one of these officers invited him
to get into his car. Li declined. Five minutes later a group of men seized Li, covered
his head with a hood, bundled him into a car, and drove out of Beijing. He was then
dragged into a basement where he was beaten up by men using electrical batons.
They ordered him to leave Beijing with his family or face retribution. Li’s captors also
copied the contents of his computer, and took his external hard drive, mobile phone
chip, and notebook, before detaining him for a day in a Beijing suburb. Li reported
the incident the next day, and was promised a “serious investigation” into the
incident by the police. “They want all my family to move out of Beijing, to sell my
apartment, my car and leave Beijing. In their words, | am to ‘get the hell out of Beijing
lgunchu Bejjing],’” Li recounted to Radio Free Asia the next day. Li has since
indicated he intends to continue his work undeterred.

1 «China reportedly executes Christian sect leader in secret,” The Associated Press, November 29, 2006
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See Philip P. Pan, “A Study Group Is Crushed in China's Grip: Beliefs Are Tested in Saga Of Sacrifice and Betrayal,” 7he
Washington Post, April 23, 2004. Yang was sentenced to eight years imprisonment. He is due for release on March 13, 2009.

13 «Beijing lawyer Li Heping kidnapped and beaten,” Radio Free Asia(Mandarin Service), September 30, 2007 [t 5t fiZE
TR BRFT,” A d1 W H £, 2007-09-30], http://www.rfa.org/mandarin/shenrubaodao/2007/09/30/li/ (accessed October
1,2007).
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Yang Zaixin, Guangxi

An attorney from impoverished Guangxi province, Yang Zaixin, was dismissed from
his law firm in January 2006 after he took a series of sensitive cases, including those
of defendants accused of being members of the banned Falun Gong. Yang posted
articles online protesting his dismissal and continued his involvement in sensitive
cases.

On February 17, 2006, his home was searched by the local police, who confiscated
his computer and court case documents, and took him to the police station for 24
hours to question him about his activities and links with overseas media and groups.
Undeterred, Yang continued to denounce his dismissal in internet postings and
interviews with overseas media as politically-motivated, and announced that he
would go to court to challenge it. On April 9, around 9 p.m., Yang was assaulted by a
group of unidentified men in front of the school complex where he resides. The men
punched and kicked Yang, and took turns hitting him after he fell to the ground.

Yang sustained minor head and ear injuries that required stitches, and bruises on his
back, chest, and arms. Yang called the police immediately after the attack, but the
police officer declined to send a patrol, requiring him to come first to the police
station to report the case even before seeking medical attention. Yang was bleeding
and went to the hospital first. When the head of the police station was contacted by a
journalist from Voice of America’s Mandarin service, he denied knowledge of the
attack, stating that, “Last night, nobody came to report such a case.”"*

In August 2006, Yang traveled to Shandong province to attend Chen Guangcheng’s
trial. The local police apprehended him before sending him back to Guangxi, where
he was detained for a few days by the police.

4 «pssaulted Guangxi Rights Defender Says Police is Not Taking Action,” Voice of America(Mandarin service), April 9, 2007.
[“) PaYERURIT R T IR A 2 ANE,” E/H. 2 &, 2007-04-09],
http://www.voa.gov/chinese/archive/worldfocus/apr2007/0409071guangxiattorneybeatenup.htm (accessed May 12, 2007).

5 Human Rights Watch News Release, “China: Government Must End Crackdown on Lawyers,” August 23, 2006,
http://hrw.org/english/docs/2006/08/23/china14064_txt.htm.
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Tang Jingling, Guangzhou

Tang Jingling’s case provides another example of physical attacks on and
intimidation of lawyers by unidentified agents at the very time that judicial
authorities are pressuring the lawyers to drop sensitive cases. Tang, a lawyer from
Guangzhou who gained prominence in participating in a notorious case of
counterfeited medicine, known as the “g/ er yao” case, was working with rights
activist Guo Feixiong on a number of election recall cases, including in Taishi,
Guangdong.™®

On February 2, 2006, Tang was verbally provoked and hit by men who appeared to
have links to law enforcement agencies. A group of unidentified men had started to
follow Tang after he had visited Guo Feixiong that day. Tang tried unsuccessfully to
get away from them, before going towards the closest police station. According to
Tang’s account, one of the men then hit him from behind:

One of them, maybe their chief, was older than the others, very tall,
with a heavy face. As we were walking towards the police stationin a
small alley, he suddenly hit me with great force in the back of the head.
| turned around and said ‘Why did you hit me?’ | talked to them calmly,
[though] there were other people in the street [who] all saw his
belligerent gesture. He didn’t reply. | gave him a look, and continued to
walk in the direction of the police station. After a few steps, he hit me
another time. Again, | asked him why. We continued to walk and at the
turn of the alley, four people surrounded me.

Tang recounted that the men obstructed his passage with their bodies, pushed him
around, and stamped on his feet. At this point Tang saw a police car close by and

16 Villagers in Taishi attempted to organize the recall of a local party power-holder. A long cycle of crackdowns and protests
ensued. Ai Xiaoming, a professor at Sun Yat-sen University in Guangzhou made an underground four-part documentary about
the protest movement there, and authored a letter to Premier Wen Jiabao calling for central government intervention. Many of
the legal activists involved in the Taishi dispute have since run into problems, from beatings and intimidation (Lu Banglie,) to
harassment (Guo Yan, Zhao Xin,) to arrest (Gao Zhisheng, Guo Feixiong.) A large compilation of articles related to the protests
in Taishi was made by Fan Yafeng, “Chronology of the Taishi Incident,” /nternet Publicatio, dated September 17, 2005. [J5 V.14,
CKANFE% L%, 41, 2005-9-17.] A partial translation in English was made available on the “EastSouthWestNorth”
website (www.zonaeuropa.com) at http://zonaeuropa.com/20050919_1.htm. See also “Chinese Authorities Arrest Rights
Lawyer in ‘Test-Case’ Taishi Village,” Radio Free Asia, October 5, 2005,
http://www.rfa.org/english/china/2005/10/05/china_taishi/ (accessed October 31, 2007).
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went for help. The police took him to the police station a few hundred meters from
there. The men waited outside the police station. Tang then contacted Sun Yatsen
University’s Professor Ai Xiaoming, a renowned rights activist, who came to the police
station to help Tang to file a complaint. The officer taking the deposition refused to
accept that Tang had been assaulted and failed to give a copy of the complaint to
Tang. After Tang and Ai realized that the police would not accompany them despite
the presence of the gang outside of the police station, they took a taxi to Ai’s home,
to which they were followed by the men who kept watch until 10 p.m. A few weeks
later, in April 2006, Tang lost his professional registration when his law firm withdrew
his annual renewal application. (See below section VI.)

As the cases above illustrate, physical intimidation of lawyers remains a pervasive
risk. Violence is used as way to deter lawyers from representing certain plaintiffs, to
deny them the ability to gather evidence independently, to discourage them from
pursuing a case, to retaliate against them if they persist, and to frighten and silence
them if they continue to be active about causes after having been disqualified as
professional lawyers. Moreover, violence and the threat of violence are not only the
province of criminals but also sometimes of non-state agents who appear to act with
the knowledge of the police.

The failure of the government to ensure that lawyers are able to perform all their
professional functions without intimidation appears to be particularly conspicuous
for lawyers who try to bring human rights cases before the courts, but not limited to
these cases. The investigation of attacks against lawyers was a specific request of
the 53 lawyers who addressed an open letter to the central authorities in December
2006. Without adequate protection for lawyers, the letter pointed out, the
government pledges of building “a lawful and harmonious society” were unrealistic:

We entirely support the general project of governing the Party and the
state according to law, as well as the establishment of a harmonious
society. But a harmonious society must be a society based on legality.
If the environment for lawyers deteriorates in this way, how can we
advance a law-abiding and harmonious society? We strongly request
that the illegalities committed by judicial organs and associated rogue
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agents be investigated so as to carry out the lawful protection of the
security of legal professionals discharging their duties. We also
demand that the Law on Lawyers be revised, and that relevant
regulations and supervision measures be enacted, so as to improve
the environment in which lawyers work.™”

Despite the widespread character of attacks on members or ex-members of the legal
profession and the repeated calls to address this situation, the government appears
to continue to turn a blind eye to the problem.

17 «strongly requesting the protection of the security of the legal profession according to law, and the amelioration of the
environment of the legal profession,” Letter to the central government, dated December 29, 2006 [ Z! 5K i i (- 3 i,
bz 4, SRR HOLERBE,” 2006-12-29.]
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VI. Intimidation

Lawyers interviewed by Human Rights Watch said a frequent source of threats or acts
of violence against ordinary lawyers is criminal intimidation in the course of a legal
dispute. This is most typically carried out at the behest of the opposite party,
employing strongmen or thugs to discourage a particular lawyer or his law firm from
representing the case. Sometimes the aim is to discourage the counsel from
embarking on a specific legal step, such as producing evidence of corruption or
wrongdoing in court. Another frequent occurrence, lawyers say, is retaliation after a
verdict has been reached, or attempts to discourage legal efforts to see a judgment
enforced. Lawyers have also been attacked by their own clients for losing in court.™®

Many lawyers report that most threats come from persons who claim to be members
of criminal gangs, or “secret societies [he/ shehull.”** Some newspaper accounts
have reported that secret society members discouraged victims of intimidation from
going to the police by claiming that they had links with Public Security Bureau or
government officials. Consequently, the “secret societies” act with near-total
impunity.”° In this context, threats are a sufficient deterrent keeping victims and even
legal professionals from turning to the Public Security Bureau.

Intimidation of lawyers by criminal elements is reportedly particularly acute in
disputes related to real estate and property ownership. Lawyers representing
residents who are trying to bring lawsuits against property development have been
threatened to get them to drop their cases or to encourage their clients to accept the
terms of the real estate companies. Because of the prevalence of local protectionism,

118 «seven cases of lawyers assaulted this year in Shanghai,” Legal Daily, October 31, 2005 [ |-iF A-4F % /1 7 i i 2 2 5
1,7 ¥ H 4K, 2005-10-31], http://www.gzlawyer.org/topic.php?action=news&channellD=4&topiclD=3&newsID=10003932
(accessed April 9, 2008).

9 By the government’s own admission, local mafia-type secret societies are widespread in China, and intimidation of a
competitor or debtor is an oft-seen occurrence in economic disputes, forced eviction of residents, land seizures from villagers
and labor disputes. Collusion between law enforcement officials and local mafias—an association colloquially referred to in
Chinese as “black umbrellas [/e/ yusan]”—is recognized as a severe problem across China. In May 2007, the Supreme
People’s Procuracy (SPP) disclosed that 62 government officials had been accused of protecting criminal gangs over the past
year. One of the most prominent cases was the former vice-director of Jiangxi province’s Public Security Bureau.

*2% Nicholas Bequelin (Human Rights Watch), “Beijing's Rule of Law Retreat,” commentary, 7he Wall Street Journal, July 2,

2007.
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lawyers are also more at risk of violence and intimidation when they travel to a local
area to represent an outsider or a party that is viewed unfavorably by the local power
holders. A local company trying to keep out a competitor might benefit from the local
authorities “looking the other way” when they use illegal influence or criminal
intimidation for that purpose.*

Lawyers say that law enforcement agencies, which tend to see lawyers as an
impediment to their work, do not prioritize investigating threats or tracking attackers.
Attacks against lawyers also do not seem to be seen by the Public Security Bureau or
the Procuracy as constituting the kind of substantial threat to the legal system and
the judiciary that warrants a vigorous and speedy response.

We were unable to find any reports in official media over the past five years of cases
involving assaults or threats against attorneys that were successfully brought to
prosecution, including cases that would have established a link between the
attackers and one of the parties to a legal dispute.

Because of these obstacles, lawyers themselves are reluctant to press charges and
bring attention to attacks or threats they suffer. As a lawyer working at a legal aid
center in Beijing told Human Rights Watch, threats are “part of the job,” and “every
lawyer has to exercise his own judgment in minimizing these risks.”

Lawyers also fear making it known that they have been targeted, as doing so could
damage their ability to maintain or attract clients. “It is bad for business because the
client must be confident that his/her lawyer has sufficient status, connections and
experience to be effective in defending his/her interests.”*** Admitting to having
been the target of intimidation or reprisals undermines the prestige of an attorney
and exposes his vulnerability to extra-legal factors.”

! The Supreme People’s Court has regularly issued directives against local protectionism. See “Regional Protectionism

Weakening State Capacity,” China.org.cn, March 27, 2001, http://china.org.cn/english/2001/Mar/9673.htm (accessed
February 18, 2007).
22 Human Rights Watch interview with C.H., a Beijing lawyer, December 2007.

23 Human Rights Watch interview with W.Z., a Shanghai lawyer, September 2007.
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Bar associations do not publish accounts or numbers of threats or attacks against
their members because it is considered “too sensitive” and might reflect poorly on
both the profession and the legal system at large. For that reason, lawyers say that
they seldom report assaults and threats to the bar association, which contributes to
the difficulty in assessing the extent of the problem and effectively remedying it.

Lawyers complain that two additional factors contribute to their vulnerability.
Lawyers have relatively weak institutional status in the Chinese legal system: as
“outsiders” they are an easy target for intimidation. Prevalent corruption within law
enforcement agencies also heightens their vulnerability. Lawyers try to enlist the
media to cover their cases and help them overcome official unwillingness to take
action.’

24 gae Benjamin L. Liebman, “Watchdog or Demagogue? The Media in the Chinese Legal System,” Columbia Law Review, vol.
105, Issue 1 (January 2005), pp. 1- 157.
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VII. Prosecution for Perjury

A particular subject of concern to criminal lawyers is their vulnerability to prosecution
for the crime of “falsifying evidence” under article 306 of the Criminal Procedure Law
(article 307 universally prohibits falsification of evidence and perjury). This article
prohibits lawyers from tampering with evidence and “coercing or luring witnesses”
into changing their testimony and applies in situations in which witnesses recant
statements made earlier (in most circumstances, to investigative organs)."*

Although article 306 is not on its face objectionable, in practice it has been
manipulated to intimidate lawyers or prevent them from effectively representing their
clients. Some lawyers have been charged under article 306 after defendants or
witnesses misrepresented facts to them or fabricated evidence without their
knowledge. In other cases, prosecutors have brought charges against defense
lawyers because a witness or client claimed an earlier statement to investigators was
made under duress or for other reasons was inaccurate.

The provisions of article 306 are particularly detrimental for the rights of the defense
because they make challenging the evidence presented by the prosecution highly
risky for a lawyer. Lawyers in general are adamant that many cases of alleged
falsification of evidence are initiated in bad faith by the prosecution, as a way to
retaliate against the defense, in what is commonly called “judicial retribution [s/fa
baofu)”:

Article 306 is vaguely phrased, and in particular there is no certainty
about what exactly constitutes ‘luring [y/in you]’ [a client or witness to
falsify evidencel. In practice, if the client himself changes his
testimony the lawyer is the one considered to have forged the evidence,
and there are very big difficulties in defending against that sort of thing.

*25 Article 306 provides that “If, in criminal proceedings, a defender or law agent destroys or forges evidence, helps any of the
parties destroy or forge evidence, or coerces the witness or lures him into changing his testimony in defiance of the facts or
give false testimony, he shall be sentenced to fixed-term imprisonment of not more than three years or criminal detention; if
the circumstances are serious, he shall be sentenced to fixed-term imprisonment of not less than three years but not more
than seven years. Where a witness’s testimony or other evidence provided, shown or quoted by a defender or legal agent is
inconsistent with the facts but is not forged intentionally, it shall not be regarded as forgery of evidence.”
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This leads to a situation where many criminal defense lawyers can
easily be detained.”®

A lawyer interviewed by Human Rights Watch said that the risks presented by article
306 had made criminal cases the least attractive to defend:

Lawyers in China often joke: ‘If you want to do law, avoid at all cost
being a lawyer; if you want to be a lawyer, avoid at all cost criminal
cases; if you do criminal cases, avoid at all cost gathering evidence; if
you want to gather evidence, avoid at all cost taking testimonies.

12127

Ignore all this, and it is youwho will end up in a cell

This situation has a clear chilling effect for defense lawyers, who may decide to
defend clients less forcefully than they otherwise would for fear of displeasing the
prosecution. As one lawyer told Human Rights Watch:

If the prosecutor’s office tells you, ‘If you present this testimony in
court we will arrest you for tampering evidence,” what do you do? Do
you go ahead and present the testimony nevertheless? In fact you have
really no choice; you must find another entry point into the case to
defend your client.”®

Zhang Jianzhong, a prominent lawyer and advocate who served as the head of the
committee on lawyer’s rights of the Beijing Lawyers Association, was arrested in May
2002 and sentenced to two years in prison in December of the same year under
article 307 for allegedly having assisted with the fabrication of evidence. Many
lawyers speculated that this case was retribution for his having mounted a vigorous
defense in two of the most high-profile corruption cases involving government
officials in recent years, the cases of Li Zhou and Cheng Kejie. In an unusually strong
and public response, over 500 lawyers signed a petition in his support, while legal

126 Human Rights Watch interview with G.W., a Guangzhou lawyer, January 2007.
*27 Human Rights Watch interview with G.)., a non-criminal lawyer in Beijing, April 2007.

128 Human Rights Watch interview with M.Y., a criminal lawyer in Beijing, May 2007.
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academics and the All-China Lawyers Association submitted legal analyses to help
his defense.

In another case, Chongqing lawyer Jiang Daocai spent 197 days in prison in 2004 on
charges of helping his client to destroy evidence. Eventually the prosecution agreed
to drop the case when the court deemed the charges baseless. While in jail Jiang was
prohibited from taking up any cases. In its verdict, the Chongging Yongchuan
municipal court wrote that “the procuratorate of Yongchuan had no basis for
initiating the prosecution of Jiang Daocai.” But Jiang had been sufficiently
discouraged. He subsequently told a journalist:

I don’t know if | will ever be able to be a lawyer again, and | don’t know
if  am still suitable to be a lawyer. | am now learning to be a driver, this
is a great feeling.... Many of my lawyer friends have changed paths,
because of the conditions prevailing in the legal profession.***

Wang Wanxiong, a lawyer from Hubei’s Tijiang municipality law firm, was arrested in
July 2001 on the instruction of the Procuracy. In February 2002, the local court
acquitted him and he was released, but the Procuracy appealed. It was not until
March 2004 that the Hubei People’s High Court finally fully exonerated him.™°

Wang Yibing, a lawyer from a Heilongjiang law firm working in Kunming (Yunnan
province) was detained in December 1997, before being acquitted by the appeals
court two years later.

The manipulation of article 306 also contributes to the general impunity for police
officers who engage in torture and ill-treatment of suspects in pre-trial detention, a
time when officers are particularly eager to obtain confessions. Many lawyers would
like to be able to challenge depositions obtained under duress, but are unwilling to

129 «First case of perjury for lawyers brought by Chongging municipality disintegrates,” 7ime & Truth News, January 8, 2005
[“EE DRI R T O e AR v 08, I /L157K, 2005-01-08],
http://www.y-tlaw.com/bbs/read.php?tid=502&page=lastpost&fpage=4 (accessed April 8, 2008).

3% «Hopes of elimination of the crime of perjury for lawyers,” China Newsweek, April 26, 2004 [“FIifi (hiEJE7 7 HHUGH,” 47
[EF 15/ 1, 2006-04-26], pp. 29-31.
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do so because of the risks of prosecutions. The UN Special Rapporteur on Torture
Manfred Nowak recommended in 2005 that the government “Abolish Section 306 of
the Criminal Law, according to which any lawyer who counsels a client to repudiate a

9131

forced confession, for example, could risk prosecution.

Public concern in China has grown since 2005, when two high profile cases of
wrongful convictions were revealed. She Xianglin, a villager from Hebei, was freed
after serving 11 years for the murder of his wife, after she returned alive to her village.
Another man, Nie Shubin, turned out to have been wrongly executed for a rape and
murder after the real killer confessed. The president of the Supreme People’s
Procuratorate, Jia Chunwang reported in March 2006 that 930 officials had been
investigated for torture of detainees in 2006, adding that the issue “had not been
effectively scrutinized and addressed.”*

Itis unclear how many lawyers have been prosecuted, detained, arrested, sanctioned
or effectively prevented from defending their clients through the manipulation of
article 306. According to a prominent lawyer interviewed by Human Rights Watch, a
survey by the All-China Lawyers Association showed that over 500 lawyers were
detained, accused, or sanctioned for falsification of evidence under article 306
between 1997 (when the article was introduced) and 2002, but 80% of them were
ultimately cleared of any wrongdoing. The survey has not been published.

In 2006, sources quoted by the Ministry of Justice-run Legal Daily put the number of
lawyers detained in connection with such charges at 200, though the article did not
specify the period considered.”™ Lawyers commonly assert that about 8o percent of
cases in which lawyers are prosecuted are related to article 306 offences, although

3! United Nations, “Special Rapporteur on Torture Highlights Challenges at End of Visit to China,” Beijing, 2 December 2005,

http://www.unhchr.ch/huricane/huricane.nsf/viewo1/677C1943FAA14D67C12570CB0034966D?0pendocument (accessed
February 1, 2008).

32 Didi Kirsten Tatlow, “Justice on trial: Two defense lawyers have taken up the cause of hundreds of men and women facing

execution, who they say have been jailed under a flawed judicial system,” South China Morning Post, October 30, 2007.

33 «| awyers call for the abolition of the perjury crime for lawyers — three reasons listed,” Xinhua News Agency, June 1, 2005
(AT O FRIT Db iE SE— 5128 =453 h,” 774/, 2005-06-01],

http://news.sina.com.cn/c/2005-06-01/08596046391s.shtml (accessed April 8, 2008).
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this may bundle together all the difficulties encountered in gathering evidence, not
only with respect to article 306.*

Some legal scholars have argued that “falsifying evidence” became the weapon of
choice to prosecute lawyers as soon as it was introduced, replacing the use of
embezzlement charges, but that the number of prosecutions against lawyers has not
increased overall.”®> They also point out that retaliatory prosecutions also reflect the
fact that criminal lawyers have become more adroit in defending the rights of criminal
suspects:

Lawyers are intimidated and prosecuted because lawyers have become
more proactive, aggressive and innovative in defending the rights of
their clients and of their own, posing serious legal challenges that
prosecution has never encountered before. This challenge is possible
because criminal justice reform in China in the past ten years has
created opportunities and incentives for a growing legal profession.’¢

In any case, the charge that article 306 is often manipulated by the Procuracy is
supported by the fact that many cases involving such charges never reach the trial
stage after police or prosecutorial investigation. But even if the case does not lead to
an indictment, the lawyer loses considerable “time and energy to defend himself, not
to mention the amount of lost fees and his ability to work.”*”

340 legal scholar put the proportion lower, based on a study of 70 cases from 1984 to 2006 where 33 were for fabrication of
evidence. Fu Hualing, “When Lawyers are Prosecuted: The Struggle of a Profession in Transition,” Social Science Research
Network, May 2007, http://papers.ssrn.com/sol3/papers.cfm?abstract_id=956500 (accessed November 7, 2007).

*35 Fy Hualing writes that “[Plolice and prosecution principally used the offences of covering up and malpractice for personal
gains before 1997 to punish aggressive lawyers for challenging prosecution’s case or for falsifying evidence, and when the
amended CL [Criminal Law] became effective on 1 October 1997, they immediately switched to Article 306, abandoning the
former charging practice.” Fu Hualing, “When Lawyers are Prosecuted: The Struggle of a Profession in Transition,” Soc/al
Science Research Network, May 2007.

36y Hualing, “When Lawyers are Prosecuted: The Struggle of a Profession in Transition,” Social Science Research Network,
May 2007.

37 Human Rights Watch interview with G.W., a Guangzhou lawyer, January 2007.
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This continues to make criminal cases unappealing to lawyers. Following an article
describing the plight of lawyer Jiang Daocai in Chongging, the head of a law firm in
Sichuan province expressed thoughts typical of many in the legal profession:

This is why currently I am not doing criminal cases!... If lawyers cannot
guarantee their own protection, how are they going to protect the rights
and interests of their clients?*®

Unsurprisingly, there is a wide consensus among lawyers that article 306 should be
repealed. Many lawyers have written in professional publications to criticize the
article and its misuse by the Procuracy to retaliate against the defense.

As Chen Ruihua, a law professor at Beijing University who has argued repeatedly
against this provision, stated to the Ministry of Justice’s Legal Dailyin July 2007:

The only way to put our worries to rest is to abolish Article 306.
Otherwise, relevant authorities can seek criminal investigations
against lawyers on account of perjury and invoke Article 306 at any
time.™?

A prominent lawyer who is also a delegate to the National People’s Congress, Zhang
Yan, has repeatedly called for the repeal of article 306. As early as 2000, she
introduced a resolution calling for the withdrawal of the article. In 2006, she again
introduced a resolution to that effect, listing four main reasons for the abolition,
including the unwillingness of lawyers to take up criminal cases.'*

138 Posting on a legal forum in response to an article about Jiang Daocai’s case, September 19, 2006,

http://club.china.alibaba.com/forum/thread/view/5_20906125_.html (accessed May 9, 2007). On file with Human Rights
Watch.

139 «p pottleneck in the system for lawyers gathering evidence — Looking for a legislative breakthrough,” Legal Daily, July 29,
2007 [“HITVH AL IR S I M0 S-S RVETL”, 2471 7, 2007-07-29],

http://news.xinhuanet.com/2007-07/29/content_6446050.htm (accessed April 8, 2008).

140 “Lawyers call for the abolition of the perjury crime for lawyers — three reasons listed,” Xinhua News Agency, June 1, 2005

[“HEITNEIT U HIT P IEAR—51128 = 4 B thy,” #7%4/%, 2005-06-01.]
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Lawyers’ publications often cite the fact that the average number of criminal cases
taken up each year by lawyers in Beijing dropped from 2.64 in 1990 to 0.78 in 2000,
although this does not take into account the fact that the number of lawyers grew
considerably during the same period.'* The risks of “prosecutorial retaliation,” along
with a system of fixed-fees that make criminal cases financially unattractive, are cited
by lawyers as major factors that dissuade them from taking up criminal cases.

Article 306 has a particularly deleterious effect on the ability of lawyer to represent
human rights cases. Victims of abuses committed by agents of the state, especially
by the public security, are already an irritation to the judicial authorities, thus
presenting a considerable disincentive for lawyers to take them as clients, especially
if the victims face criminal charges. It is telling that the numbers of lawyers
representing high-profile dissidents are very small; in fact, a single law firm, that of
Mo Shaoping, has represented the great majority of them. And, as he points out, “I
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have yet to win a single case.

4 bid.
42 apmo Shaoping on the ‘harmonious society,”” interview with Phoenix TV(Hong Kong), April 2007 (exact date not known),
http://rfaunplugged.wordpress.com/2007/04/13/mo-shaoping-on-the-harmonious-society/ (accessed April 8, 2008).
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VIII. Limits on Ability to Represent Clients

Not only do we see cases of forced confession under torture, illegal
search, illegal detention, overtime detention, and other illegal action,
but such cases are not promptly investigated. This fosters illegality,
which leads to frequent miscarriages of justice.

—Legal Daily, August 25, 2005

We were warned not to represent Tibetans.
— A lawyer from Beijing who had volunteered to represent Tibetan
arrested after the unrest in Lhasa, April 2008

Lawyers in China routinely complain that their ability to represent their clients and
participate in court processes, particularly in criminal cases, is subject to many
arbitrary restrictions imposed by judicial institutions and interference by other state
institutions. They explain that judicial institutions routinely ignore their procedural
requests, engage in obstructionist or delaying tactics, and at times threaten them
with administrative or economic retaliation. Lawyers say that courts and police often
invoke the “exceptional” character of a case to deny them basic defense prerogatives
such as gathering evidence, meeting their clients in detention, producing witnesses
and experts in courts, cross-examining prosecution witnesses, and having access to
complete court files.'?

Restrictions are even greater in cases involving human rights violations by state
agents and politically motivated prosecutions. Lawyers say that the outcome of cases
involving dissidents charged with state security or state secrecy crimes are dictated
by the political authorities. Under the current court system, cases deemed important
or “especially complicated” are reviewed by “adjudicating committees [shenpan
weiyuanhuil,” which are composed of senior judges and judges who are often

43 Ample illustration of these claims can be found in professional publications such as China Lawyer (") [8)f#Jifi), published by
the All-China Lawyers Association and Lawyer Digest ()i 3(#i), published by the Ministry of Justice-owned China Law Press.
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members of the Party’s Political and Legal Committee.*** Lawyers do not participate in
adjudicating committees meetings and their views are not conveyed there.'#

“Under this system, ‘the judges who conduct the trial are not the ones adjudicating it,
and those adjudicating the trial are not the one conducting it’ [shen er bu pan, pan er
bu shenl—it completely invalidates the role of the defense,” one lawyer told Human
Rights Watch.®

As lawyers and legal experts are quick to point out, Chinese lawyers in effect rely on
personal networks to circumvent these problems and compensate for the overall
“weak status of the legal profession.”*#

Some scholars have argued that because lawyers enjoy so few effective powers, it is
essentially through personal connections with members of the judicial system
bureaucracy that lawyers are able to carry out any work at all.

The challenges [lawyers] routinely face include various forms of
obstruction, harassment, and intimidation, and even physical abuse,
often at the hands of personnel in the public security administration
(the police system), the procuracy (the public prosecutor’s office), and
courts.... Surviving and even thriving in their hostile institutional
environment demands formal and informal ties to the state
bureaucracy.... [A survey of 1,000 lawyers conducted in 2000 by the
author showed that] ties to the state provided protection against
various forms of institutionalized, state-sponsored harassment and

144 According to article 149 of the Criminal Procedure Law, “difficult, complex or major” cases can be referred to the president
of the court to decide to submit the case to the judicial committee for “discussion and decision.” The collegial panel “shall
execute the decision made by the judicial committee.”

45 «New trends for the reform of the Adjudicating committees,” Dongfang Fayan (www.dffy.com), May 15, 2005 [“¥i 534 R &
HIZE DAL I, 4 777, 2006-5-15], http:/ /www.dffy.com/faxuejieti/ss/200605/20060515203809.htm (accessed April 5,
2008).

46 Human Rights Watch interview with X.)., a lawyer working for a nongovernmental organization in Beijing, March 2007.

*47 Ethan Michelson, “Lawyers, Political Embeddedness, and Institutional Continuity in China's Transition from Socialism,”
American Journal of Sociology, vol. 113, Issue 2 (2007).
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rent-seeking. Lawyers more deeply embedded in the state reported
fewer professional aggravations.*®

Since the promulgation in 1996 of the Law on Lawyers, the Chinese legal profession
has generally been fairly successful in weaving informal links with judicial personnel.
It is these ties that ensure that a particular lawyer can assert many of the rights
clients are guaranteed and, because cases are arbitrarily decided by the authorities,
goodwill alone often determines whether lawyers are informed of a case’s current
status, can gain access to court files, be notified in advance of hearing dates, or learn
whether there are political considerations weighing on the case.

The efficacy of these arbitrary ties often leads external observers to credit the legal
profession in China with more legal authority in judicial processes than lawyers
actually possess. More importantly, this type of relationship-based goodwill from the
judiciary does not extend to cases that are particularly contentious or seen as
politically risky, such as human rights abuses committed by judicial personnel or the
police; the trial of political dissidents, religious dissenters, or members of groups
explicitly designated as threats to the security of the state, such as Uighur or Tibetan
nationalists; cases alleging corruption of government and Party leaders; and specific
cases linked to incidents of social unrest. In such cases, ties with judicial system
officials are by definition of little help; indeed, the very act of taking on such cases
may destroy ties a lawyer has been working to build.

Lack of access to criminal suspects in detention

Criminal lawyers face immense obstacles in gaining permission to visit their clients in
detention, particularly in the pre-trial stage, before they have been formally charged.
This situation is a concern both in terms of the rights of defendants and the rights of
defense attorneys, as detailed below. Furthermore, suspects are vulnerable because
of their lengthy incommunicado detention by law enforcement agencies, extraction of
confessions under duress, ill-treatment, and torture.

48 Ethan Michelson, “Lawyers, Political Embeddedness, and Institutional Continuity in China's Transition from Socialism,”

American Journal of Sociology, vol. 113, Issue 2 (2007), p. 1.
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The right to access clients in detention

Under Chinese law, a criminal suspect can retain a lawyer after his first interrogation
by the investigative organs or from the day the detention starts.’* The right of a
defense attorney to access accused persons in detention is guaranteed by the Law on
Lawyers and by the Criminal Procedure Law. One important exception in the Criminal
Procedure Law concerns cases “involving state secrets,” for which the hiring of a
lawyer is conditioned on approval by the investigating organs.”® In those cases, the
time limits and procedures to gain access are set by specific regulations issued
jointly by the Supreme People’s Court and six other ministries and committees with
legal responsibilities (hereafter “the Joint Regulations”), complemented by
institutional regulations of the Public Security Bureau, the Procuracy, and other
institutions involved.™

The Joint Regulations provide that law enforcement agencies must comply with a
valid visit request from a retained lawyer within 48 hours in ordinary cases, and
within five days if the cases involve organized crime or are “especially
complicated.”®? In cases “involving state secrets” the right to visit is conditioned on
the approval of the investigation organs.*?

Typical violations of the rights to access suspects documented by lawyers and legal
experts include: failing to inform the criminal suspect of his right to retain a lawyer,
refusing or delaying his request to appoint a lawyer, failing to inform the family of the
detention and of their right to retain a lawyer on the behalf of their relative, failing to
inform the lawyer designated by the criminal suspect that he has been selected,

*49 Criminal Procedure Law, art. 96.

150

Ibid., art. 96.

*5 Regulations on a number of issues concerning the implementation of the criminal procedure law, Jointly issued by the

Supreme People’s Court, Public Security Ministry, State Security Ministry, Justice Ministry, National People’s Congress
Standing Legal Work Committee, January 19, 1998 [#5 1= A\ AT i N RATEZRE, 2840, B 5K A, R, AW A KH 2
SEH TAER & PSR A LSl i 5T 1 8 L E, 1998-01-09],

http://www.lawstar.cn/txtcac/chl/093/chl_93.021.htm (accessed November 7, 2007).
52 |bid.

53 |pid.
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denying permission for the lawyer to visit the suspect, and falsely claiming that the
case involves state secrets.

According to a Chinese study:

The impossibility for a lawyer who has been retained to see a criminal
suspect remains the biggest and most often seen problem of criminal
defense lawyers. Legally endowed rights cannot be exercised.”™*

The few publicly available empirical studies seem to support this conclusion:

e Asurvey of police station detention cells in Beijing’s Haidian district indicated
that lawyers were able to visit only 14.6% of detainees under investigation,
even though 46.3% of the demands to see a lawyer from pre- and post-trial
detainees were met.”>

e Another partial survey of 200 detainees in Beijing showed that 75.5% were
never told by the investigators that they could request a lawyer. 17.3% of
those who requested a lawyer were told that it was useless to do so, 12.2%
were scolded by the investigators, and 12.2% were told to ask again later.
According to the Procuracy, 57% of criminal suspects have signed a retainer
agreement with a lawyer.’®

e Asurvey carried by the Beijing lawyers association showed that in one-third of
the cases, lawyers were denied access to their client. “In most of these cases,
the investigative organs refuse to organize access to the detainee with or
without reasons; when lawyers seek to obtain a retainer agreement, often
there are able to do it “only through using extralegal methods [fe/ falii de

54 Cheng Tao, Research on Procedural Rights of Defence Attorneys (Beijing: Chinese People's Public Security University Press,
2006), p. 117. [FHE ), A9 I VR A RFIBFTE, At B R A 22 K% ik, 2006 55 117 11.]

*55 Chen Ruihua, Ed., “Empirical Investigation of the Criminal Defense System” (Beijing: Beijing University Press, 2005). [

e b, TR NS iE S, (It bR HiktL, 20085).]
156 “When is lawyer’s help most needed? Survey of 200 detainees in Beijing,” China Lawyers, Issue 11, 2003, p. 4 [“f1 4 % 5

T LN By: b IT 200 AN SR A, A F 127, 2003 45 11 1, 5 4 1], reproduced at
http://smth.edu.cn/pc/pccon.php?id=1137&nid=40913&tid=1981 (accessed February 11, 2008).
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shouduan] like making representations to the leaders or the higher
departments.””*”

e One lawyer told Human Rights Watch that the ACLA has complained
repeatedly to the judicial authorities about the issue of access, attaching a
compilation of actual cases in which access was denied, but none of these
documents were made public. One such study, a survey carried out by the
Committee on Lawyers Rights of the Beijing Lawyers Association in 2006,
indicates that 90% of the respondents “must repeatedly apply before getting
approval for a visit, and most of the time cannot see their client within the 48
hour limit.”*®

Restrictive practices

Many Chinese lawyers and legal experts claim that as a matter of course the Public
Security Bureau often denies any contact with lawyers until at least after the
investigation is completed, the defendant is formally charged, and the case has been
handed over to the prosecution. Only a fraction of criminal suspects are able to meet
their counsel before they are charged. In some cases, lawyers have been entirely
unable to secure even a single meeting before the trial takes place.

When lawyers do manage to gain access to their clients, lawyers complain that visits
are few, brief, and often conducted in the presence of a representative of the
investigation or in non-confidential settings.

To see his or her client, a lawyer is required to fill out an “application to access
criminal suspect” and obtain approval from the Public Security Bureau where the
suspect is detained. Lawyers point out that internal Public Security or Procuracy
regulations, which sometimes vary from place to place, expand on the exceptions set
forth by the Criminal Procedure Law, often specifying other cases where the

57 Cheng Tao, Research on Procedural Rights of Defence Attorneys (Beijing: Chinese People's Public Security University Press,
2006), p. 116. [FHIF (), A7 TEIIHTIRE KA D 78, A3 T E R A 22 7 AL, 2006 2 116 1.

158 «problems in lawyers accessing clients in detention awaits resolution,” Democracy and Law, April 4, 2007 [“Ff:ITi £ WLk R

SR BRI AR, 2007 4F 04 H 16 ], http://news.xinhuanet.com/legal/2007-04/16 /content_5982885.htm
(accessed April 16, 2007).
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application can be turned down, such as “especially complicated cases,” or “cases
related to organized crime.”**® These provisions contribute to law enforcement
officials’ perception that they can deny visits outright.

Law enforcement agencies typically “give [only] pretexts or no reason at all” when
denying or delaying lawyers’ requests to visit their clients.”®® According to one lawyer
interviewed by Human Rights Watch:

The Public Security doesn’t grant you access; they just don’t. They
don’t tell you why. You file your application [for a visit], and that’s
it—no reply. What can you do? You have to know personally the court
officials [to intercede], but sometimes it doesn’t help. You have to look
at the local conditions. If the Public Security doesn’t want it, the fact is
that nobody can force them.*

Judicial personnel also obstruct lawyers when they apply to visit their clients. A news
report quoted a lawyer complaining that “the thing lawyers hear most often when
applying to see a client is the sentence: ‘The handling person is not there.” And this
‘handling person’ can never be found.”*®?

Another lawyer complained about delaying tactics used by some courts.

*59 For instance the Kunming municipality (Yunnan Province) regulations on “Protecting lawyers rights during the criminal
process,” issued in 2007, set forth that the Procuracy must respond within 48 hours, except in cases involving criminal cases
or involving state secrets.

160 Survey from the Beijing Lawyers Association, cited in Cheng Tao, Research on Procedural Rights of Defence Attorneys

(Beijing: Chinese People's Public Security University Press, 2006), p. 116 [F£iFGE), A2 A IR ABFTS, (Jbat: ThiE R
N LRI, 2006) 5 116 1.

161 Yuman Rights Watch interview with D.X., a Beijing lawyer, December 2007.

162 “The lawyer’s right to see his client: made impossible by internal bureaucratic directives?” China Youth Daily, March 24,

2007 [“HUM WAL: L0 B s BE s ?” 7 [F 777K, 2007-03-24),
http://zqb.cyol.com/content/2007-03/24/content_1710361.htm (accessed August 17, 2007).
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Very often, the answer to a request for a visit is ‘Please wait.” And you
wait for one, two hours. There is no reason for it; this is just to wear you
out. In the end they tell you that you can’t see your client.’

Other typical excuses cited by a legal scholar include “the responsible personis on a
business trip, it may be a long time until he comes back,” “the leaders are not there,”
and, ”This is an economic case, the circumstances exceptional.”**

Legal scholars have pointed out that this phenomenon is more than just a smattering
of anecdotal complaints, but rather a deliberate practice of obstructing the work of
lawyers by the judicial institutions:

Many departments ‘pass the ball around [#p/ giul’: The Public Security
Bureau says that the case is already with the Procuracy; the Procuracy
that it has not yet been filed, or that it is already with the court. And so
on and so forth. The actual visit very seldom takes place within the
fixed time limits. It takes at least a week, most of the time a month,
sometimes even longer to gain access to a suspect. Sometimes, the
visit is denied, especially if it is the Procuracy itself that is conducting
the investigation.'®

Many lawyers have endured such ordeals. A lawyer from the established Liu Hule law
firm in Yunnan province held the firm record of visiting the police station 22 times in
40 days, finally getting to see his client for a mere 30 minutes.*® The lawyer for Hua

163 pid.

164 Cheng Tao, Research on Procedural Rights of Defence Attorneys (Beijing: Chinese People's Public Security University Press,
2006), p. 160. [FRIFEEE), BHPHITIKVRABRIBTTT, D5t hE R 22 K L, 2006 28 160 TL.]

165 Human Rights Watch interview with F.H., a Beijing lawyer, October 2007.
166 “The lawyer’s right to see his client: made impossible by internal bureaucratic directives?” China Youth Daily, March 24,

2007 [“HHT4s WAL L0330 R 14 e k1R 2 vb [ 75 4R 4R, 2007-03-24],
http://zqb.cyol.com/content/2007-03/24/content_1710361.htm (accessed August 17, 2007).
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Huiqgi, an underground Christian, never gained access to his client, and Hua was even
tried /n camera with Hua himself kept from entering the court chamber.*”

Environmental activist Wu Hongli was visited by his lawyer only after many months of
detention. His wife reported that Wu had told her he had been tortured in detention

and that she saw torture marks on his body.*®

Another reason frequently advanced by law enforcement agencies to deny lawyers
permission to visit their client is that the suspect is not in criminal detention but in
one of the various forms of “administrative detention” such as “summoned for
detention” (juchuan), bail (jubao houshen), or supervised residence (jianshi juzhu).
These measures have their own specific maximum time limits, but in practice are
often manipulated to justify extended incommunicado detention by the investigators.

Invoking state secrets as a pretext to deny access to detained suspects

In politically sensitive cases and cases involving political offenses such as
subversion or crimes against state security, the police frequently invoke the
involvement of “state secrets” to deny attorney-client meetings. Recent cases include
those of Zhou Heng, Lii Gengsong, and Yan Chunlin.

The dissident Lii Gengsong was denied the right to hire a lawyer of his choice by the
Public Security because his case allegedly involved state secrets. A former instructor
at the Zhejiang Police College, Lu was arrested in August 2007 on suspicion of
subverting state power and illegally holding state secrets after he wrote a series of
articles about official corruption and the need for political reforms. Lu’s wife tried to
hire two Beijing lawyers, but was notified in writing by the Xihu Public Security

167 See the account written by the lawyer of Hua Huiqi: “The Secret “Public” Trial of Hua Huigi’s Case,” translated on
Chinaaid.org, posted July 20, 2007, http://chinaaid.org/2007/07/20/the-secret-public-trial-of-hua-huigis-case/ (accessed
April 8, 2008).

168 “Wife of Chinese green activist targets watchdog,” Reuters, June 5, 2007.
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Bureau that Lu was not allowed to hire a lawyer because his case involved state
secrets.'?

She then tried to travel to Beijing, but was stopped near her home town by officers of
the State Protection Bureau. After she finally managed to retain Mo Shaoping and
Ding Xingkui as lawyers, the same Public Security officials pressured her on two
occasions to dismiss them and engage a local lawyer from Hangzhou. She stood firm.

Zhou Heng, a bookshop operator in Urumgi (Xinjiang province) and member of an
underground Christian group, was denied access to his lawyer for over six weeks by
the Public Security Bureau on allegations that his case involved “state secrets.” Zhou
was arrested on August 3, 2007, after a large shipment of bibles sent to him from
overseas was seized by the police. (Under Chinese law, bibles and religious material
can only be printed by domestic pre-approved printing presses.) He was held on
suspicion of illegal business activity and detained at the Public Security-run Xi Shan
detention centre. His lawyer was finally able to meet him on September 14, but two
police officers sat in on the meeting.”°

Yang Chunlin, an activist representing a group of evicted farmers in Jiamusi,
Heilongjiang province, was denied any contact with his lawyer after his arrest in July
2007. Yang was formally arrested on suspicion of “subverting state power” in
September 2007. Yang had led a group of farmers to demonstrate in front of a
government building, carrying banners with the slogan “We want human rights, not
Olympic games.” Yang’s wife contacted a Beijing lawyer, Li Fangping, to defend him.
The Public Security Bureau, who was apparently monitoring her telephone, tried to
dissuade her from hiring Li, reportedly telling her “If you hire a lawyer from Beijing the
sentence will be heavier.” Yang’s lawyer applied to visit his client on September 7,

169 Lawyer prohibited to take up Lii Gengsong case because it involves state secrets,” Radjo Free Asia(Mandarin Service),
September 20, 2007 [“ B Bk 4l LIS BRI/ N, A HI WA 7, 2007-09-20],
http://www.rfa.org/mandarin/shenrubaodao/2007/09/20/lu/ (accessed September 20, 2007).

70 «prrested for receiving two tons of Bible books, Zhou Heng is able to meet with his lawyer at the custody centre for the first
time,” Radio free Asia(Mandarin Service,) September 18, 2007 [“ A1 i S 43 5 IEAE G <7 BT o k2 WARRUG,” A7 /r v s
7, 2007-09-18], http://www.rfa.org/mandarin/shenrubaodao/2007/09/18/zhou/ (accessed September 18, 2007).
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2007. He was informed that permission was denied because the case involved state
secrets.'””

Lawyers state that they have no effective recourse against denial of access to their
client, and legal statutes provide no specific remedies aside from an administrative
lawsuit under the administrative litigation law. Human Rights Watch is aware of very
few cases where such challenges have been successful. Some courts have ruled that
administrative acts emanating from the judicial power cannot be reviewed in
administrative courts.””? This leaves no recourse at all when law enforcement
agencies do not comply with a request for a visit.

As detailed above, may dissidents, civil rights activists, religious figures, and
defendants charged with vaguely worded state security offenses, such as subversion,
state secrets, harming state security, or separatism have been detained for lengthy
periods of time, sometimes the entire pre-trial period, without access to a lawyer.

Lack of redress for violations of procedures

Chinese legal experts point to the disproportionate power wielded by law
enforcement agencies, which are easily able to flout procedural rules,””? in obtaining
redress for procedural violations. Chen Guangzhong, a criminal procedure law
professor at China’s Politics and Law University, says that the root of the problem is
that “the Public Security has too much power”:

7% «Rights defender Yang Chunlin arrested: Lawyers visit obstructed,” Radio Free Asia, September 5, 2007 [“4EAN -5 % bk
el M WAZHL” A b £, 2007-09-05], http://www.rfa.org/mandarin/shenrubaodao/2007/09/05/yangchunlin/
(accessed September o5, 2007).

72 5ee for instance Wang Canfa, “Chinese Environmental Law Enforcement: Current Deficiencies and Suggested Reforms,”
Vermont Journal of Environmental Law, Vol. 8 (2006-2007).

73 see for instance Cheng Tao, Research on Procedural Rights of Defence Attorneys (Beijing: Chinese People's Public Security
University Press, 2006). [F£iF(3), #7 IHI VF LAY HF g, A5t R4 22 K2 L, 2006.]
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The Court decides about guilt, the Procuracy about arrest, but it is the
Public Security who decides about visits. The Court and the Procuracy
are absolutely helpless with respect to access to lawyers.”*

According to another Beijing criminal lawyer, in many cases the Procuracy itself shies
from challenging the Public Security over forced confessions. If the Procuracy has
doubts about the veracity of witness statements or confessions, it may try to
invalidate them by finding mistakes and ruling out the evidence on that basis rather
than directly rejecting the evidence because it was obtained under duress.

The newly revised Law on Lawyers, which will take effect on June 1, 2008, has
removed all exceptions to the right to meet with an accused person in detention,
including for cases “involving state secrets.” However, only when the Criminal
Procedure Law—which at present allows for such restrictions—is similarly revised in
the same sense will the change be effective.””® After the revisions to the Law on
Lawyers were promulgated in October 2007, lawyer Mo Shaoping told the South
China Morning Postthat he did not expect the revisions to effectively protect the
rights of lawyers: “A police officer could say no to a lawyer’s request under the
Lawyers’ Law, claiming that he is not governed by the industry-specific law,” Mr. Mo
said. “Without changing other relevant legislation, amending the Lawyers’ Law alone
cannot protect lawyers’ rights.” 7¢

Above all, lawyers insist that the main obstacle to their carrying out their duties
remains the government’s failure to implement the existing rules.

74 «problems in lawyers accessing clients in detention awaits resolution,” Democracy and Law, April 4, 2007 [“{Ftfi 2 WLk [Fl
SRR, 157471 7R, 2007 4 04 F 16 H], http://news.xinhuanet.com/legal/2007-04/16/content_5982885.htm
(accessed April 16, 2007).

*75 The revisions to the Law on Lawyers in October 2007 have established the right for lawyers to meet with criminal suspects
without restrictions, although the new provision is now in conflict with the Criminal Procedure Law as detailed below.

176 Ng Tze-wei, “Revisions a step forward but not enough: lawyers Mixed response to changes to protect legal practitioners,”
South China Morning Post, October 30, 2007.
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Lack of access to case files

In criminal trials, the right and ability of the defense to access appropriate case
information, files, and documents—including the evidence on which the prosecution
is based—is a key component of due process and a fair trial. Chinese lawyers
commonly rank “difficulties gaining access to court documents [yuejuan nan|” as one
of the top three difficulties that the legal profession faces.

Limited rights under the law

Under Chinese law, lawyers enjoy the right to “consult, excerpt, photocopy and
duplicate case material” during the prosecution and court stages from the first day
the case is filed.”” Upon the filing of a written request, the People’s Procuratorate
must provide the defense counsel with a specified list of procedural documents, such
as detention and arrest warrants, search and seizure orders, lists of witness affidavits,
and forensic diagnostics. Once the case is filed in court, the lawyer is also entitled to
access “the material of the facts of the crime,” 7% the latter being defined not as all
the evidence brought by the prosecution, but only as “the principal evidence.”

The concept of “principal evidence [zAuyao zhengju]” is highly constraining, because
it leaves judicial authorities with virtually untrammeled discretion in deciding what
should be communicated to the defense counsel. For instance, lawyers often are
provided not with actual testimonies of witnesses from whom depositions were taken
by investigators, but only the list of witnesses interrogated. Key documents, such as
the deposition of the criminal suspect, full witness statements, and key physical
evidence are not generally made available.

Another serious burden on defense rights is that only evidence in support of the
accusation is considered as “principal evidence.” There is no obligation for the
Procuracy to communicate potentially exculpatory evidence. This puts the defense at
a significant disadvantage. As one Chinese legal expert writes:

*77 Criminal Procedure Law, art. 36.

178 |bid.
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Using this system of ‘communication of the principal evidence,’ the
procuracy.... simply selects what supports the accusation, and
according to them this cherry-picked evidence unquestionably
becomes the ‘principal evidence.”*”?

Since evidence withheld from the defense is not precluded from being used at trial,
even key evidence is at times kept from the defense lawyer, “so as to reserve the
‘heavy artillery’ for the hearing,” as one lawyer put it."®

In essence, as Chinese study on lawyers concludes, lawyers are “powerless” in
accessing substantive documents:

Itis not hard to fathom, that at any given stage, the main documents
that the lawyer can check are procedural documents. He has no means
to acquaint himself fully with the substantive ones. This results in the
lawyer basically being powerless to fully grasp the details of the

181

case.

Routine procedural violations

Lawyers also complain of other difficulties in accessing case files, even when those
difficulties explicitly violate clearly-stated rights. The prosecution often disregards
time limits. “The law says that the prosecution has a maximum of five days to grant
access to the case file, but in general the minimum is one week, most often one
month, some times even more,” according to one lawyer interviewed by Human
Rights Watch.™® At times, the prosecution sometimes justifies its refusal to let
lawyers access the case files by claiming that the case involves “other suspects that

*79 Long Zongzhi, “Study of the criminal trial system,” Politics and Law University Press, 2001, p. 151. [J55%4, 1 SpE e il
WESR, A EBGEAF iR #2001 FFRR, 5 151 T1.]

180 Cheng Tao, Research on Procedural Rights of Defence Attorneys (Beijing: Chinese People's Public Security University Press,

2006), p. 169. [FiEEE), A NI IR AR F 7T (6 hE R A 22 K2 iRt 2006) 5 169 T1.]

181

Ye Qing and Gu Yuejin, eds., Study of the Lawyers System in China (Shanghai: Shanghai Academy of Social Sciences Press,
2005), p. 186. [ M35, WUKBE (L:4w), //EEIp D 7E (Eifg: btk 2Rl iR, 2005) 2 186 TL.]

182 Human Rights Watch interview with M.Y., a criminal lawyer from Beijing, March 2007.
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have escaped,” or “state secrets,” or that the case is “especially complicated.” At
other times, the applications for the consultation of the case file are simply left
unanswered.

Personnel of the Procuracy and courts also frustrate lawyers through tactics that run
counter to their obligation to “facilitate” lawyers access to case documentation, as
set by court regulations. The tactics include: impractical locations for reading the
documents (a lawyer reported that he had once to bring a flashlight because the light
bulbs in the windowless room were dead), poorly maintained photocopy equipment
and exorbitant photocopying charges, arbitrary delays, and hostile behavior of court
employees. Lawyers believe that many of these obstacles are intended to remind
them of their low status within the larger legal system.

Lawyers have no effective remedies against these obstructions. A typical assessment
made by lawyers is that their procedural “rights” are empty: “Despite the guarantee
of the lawyer’s right to access documents, because there is no operative definition of
this right, it remains without any force.”*®

One lawyer told Human Rights Watch:

The judicial organs will only give you what they want, and it is not
uncommon to see the real evidence only on the day of the trial. This is
like a tiger blocking the road. Chinese lawyers are powerless.*®

Lawyers agree that they face even greater hurdles when they represent sensitive
political cases.

If the case is politically sensitive, everything is decided by higher-level
authorities: the court officials have to ask for instructions before they
give you access to the court file, they won’t dare to take the

183 Cheng Tao, Research on Procedural Rights of Defence Attorneys (Beijing: Chinese People's Public Security University Press,
2006), p. 169. [FHiFHGEE), Aty FEIIHTVFA AT ER (ent: TR 2 K% 1AL, 2006), 57 169 1]

84 Human Rights Watch interview with L.W., a Beijing lawyer, November 2007.
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responsibility themselves. They tell you ‘this is a special case, we are
not in a position to decide’.'®

Court officials also delay access on small pretexts. For instance, court personnel
reportedly told lawyers for rights activist Guo Feixiong they could not access his court
files because they could not find the key to the file cabinet. Guo had been formally
indicted on charges of alleged “illegal business activities” on May 15, 2007, but the
court delayed access to the case files until May 23. Guo’s lawyers, Mo Shaoping and
Hu Xiao, flew from Beijing to Guangzhou for the appointment. But on arrival,
personnel told them that a “technical issue” made it impossible to see the file: the
court official with the only key to the file cabinet was away and would not return until
the next afternoon.™ A few days later, Guo’s lawyer finally obtained the file, although
it contained none of the depositions made by Guo or his allegations that he had been
tortured.

The Chinese government has acknowledged that lawyers face unreasonable
obstructions in accessing court documents, and have urged judicial authorities to
address the problem. In March 2006, for instance, the president of the Supreme
People’s Court, Xiao Yang, reiterated that “[the judicial authorities] must establish
conditions to provide necessary convenience for lawyers to consult, summarize,
photocopy, and duplicate case material.”*®

Intimidation of witnesses and lack of access to evidence

The ability of Chinese lawyers to gather evidence either independently or through the
courts, to produce and examine witnesses, and to seek judicial redress when their
rights are violated in the course of such attempts is sharply limited by statute and by
practice. These limitations are particularly severe in criminal cases, as well as in
cases deemed sensitive by the authorities, such as those alleging human rights

85 Human Rights Watch interview with F.H., a Beijing lawyer, November 2007.

86 «Guo Feixiong Lawyers unable to get access to court documents at Guangdong Court,” Voice of America(Mandarin Service),
May 24, 2007. [“¥k b6 2 JE 58 CMERRITAR A5 53,” /5.2 7, 2007-05-24.]

187 “Supreme People’s Court Notice on Conscientiously Implementing the Law on Lawyers and Protecting Lawyers’

Professional Rights in Litigation,” March 13, 2006 [#5=5 A\ BB C T IA L STAAR IS ARV LR BRI 7E VR A Ol BOR] (19 18
411, 2006-03-13.]
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violations. Generically termed as “difficulties in gathering/collecting evidence [shou
zheng nan],” these limitations feature as one of the “three top difficulties [san lao
nan, san da nan)” lawyers face, along with access to clients in detention and to case
files detailed above.

Most testimonies in Chinese courts are in the form of written affidavits. According to a
comprehensive survey carried in 2004, fewer than 1 percent of witnesses who give
depositions before trial subsequently appear in court to testify.”®® This puts the
defense at a significant disadvantage, as they have no ability to examine prosecution
witnesses or produce their own witnesses. They are not entitled to attend
depositions.

“Itis usual for the Public Security to threaten witnesses,” one criminal lawyer
told Human Rights Watch. “They say: ‘We already have your testimony ... if you
change it, we will accuse you of perjury and arrest you.””**

Chinese and foreign legal scholars who have examined how to improve witness
examination procedures point to the courts’ lack of financial resources, overwork,
and poor coordination with other officials, particularly police, as key constraints.*°
But lawyers contend that this situation is made worse by the obstacles they face in
taking depositions effectively or without interference, especially in the light of other
existing restrictions, such as limited access to case files.

Many lawyers told Human Rights Watch that the police often interfere with their
activities and intimidate plaintiffs and witnesses.

Because the Public Security often ‘gives pressure’ to witnesses, it is
very hard to interview them. They are afraid.... When you go to a small

188 Weihua, “Today no witness will appear in court’ — An in depth analysis,” Democracy and Law, Issue No. 4, 2005, [Z2{Fi1£,
A TR JoUE N IR 2 AT, fEL 5747, 2004 55 4 3].]

189 Human Rights Watch interview with D.X., a lawyer in Beijing, December 2007.

*9° yuwen Li, “Court Reforms in China: Problems, Progress and Prospects,” in Jianfu Chen, Yuwen Li, Jan Michiel Otto, eds.,

Implementation of Law in the People’s Republic of China (The Hague: Kluwer Law International, 2002).
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town and the police are following you all the time, what kind of
testimonies can you get?™!

Sometimes, lawyers are forcibly kept away or sent back by the local authorities.

We went to this rural place to take the deposition of forcibly evicted
farmers... but the Public Security stopped us at the restaurant where
we were having lunch. They said that this matter had already been
investigated.... A few individuals were ‘creating trouble,” and for our
own security [the police] could not let us go around freely.... They drove

us back to the nearby township and stayed with us until we boarded
the train back.*?

Another common problem is impunity for acts of intimidation by non-state agents
who appear to be acting at the behest of local power holders. A lawyer told Human

Rights Watch about a trip undertaken to investigate a dispute over compensation for
resettlement in Sichuan province.

The whole time we were interviewing the residents [who claimed they
were owned compensation after having been resettled] unidentified
individuals followed us.... They harassed us, blocking our way, making
snide remarks, trying to dissuade residents from talking to us ... We
complained to the police but they didn’t do anything.™?

Many lawyers point out that such hurdles are inevitable:

These are lawyers’ ‘professional risks’. In China, this is the way it is....
We have our techniques. For instance, when we go investigate a
particular place, we never stay in a hotel on site but spend the night in
a neighboring town.... Also, we never go alone. This way, it is safer.

*9* Human Rights Watch interview with L.W., a Beijing lawyer, November 2007.

*92 Human Rights Watch interview with S.T., a lawyer working in Beijing on public interest cases, March 2007.

93 Human Rights Watch interview with L.)., a Beijing lawyer, January 2008.
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As illustrated throughout this report, these techniques are far from being foolproof.
When two Guangzhou lawyers retained by a group of Taishi villagers in 2005
attempted to investigate the situation there, they were attacked by a group of
unidentified men and one of them was slightly injured. Their law firm unilaterally
decided to end their representation of the villagers.™*

In another case, Ren Hua, a well-known lawyer from Beijing and author of a public
appeal to the National People’s Congress and the State Council to abandon the
petitioning system of “Letters and Visits,” went missing for three days after an attack
by thugs in Hunan province in August 2007.

Ren had been conducting investigations with three other persons for two days in
Jiangshui township, where some residents were accusing the local authorities of
embezzlement, forced eviction, and official collusion with businessmen. On August 5,
2007, unidentified thugs burst into their hotel room, in the nearby city of Yongzhou.
Ren sent a text message to friends in Beijing describing the incident and mentioning
that two people were injured, and then disappeared for three days. The local Public
Security Bureau denied any knowledge of his whereabouts to relatives and
journalists from Radlio Free Asia. Although Ren never spoke publicly about the
incident, other lawyers told overseas media that he had been detained by thugs
acting at the behest of local officials wanting to prevent scrutiny of their
administration.*®

Lawyers also say that they often face great difficulties in gathering physical and
documentary evidence. The Law on Lawyers stipulates in general terms that lawyers
have the right to request evidence from work units (the Chinese term for public and
private bodies) or individuals.”® The extent of this right is detailed in the Criminal

94 «Official pressures on the Taishi case: Guangzhou Rights Defense Lawyers Dismissed,” Radlio Free Asia, December 13, 2005
(BT R AR A TN IS, /7 i i 7, 2005-12-13],
http://www.rfa.org/mandarin/shenrubaodao/2005/12/13/taishichun/ (accessed August 30, 2007).

195 “Rights defender Ren Hua and others disappear after beatings by thugs while conducting an investigation in Hunan,”
Radio Free Asia, August 9, 2007. [“4ERUN AT HE A5 1E T B VE I A ol AL T H T 2R 85,” & 10 H &, 2007-08-09],
http://www.rfa.org/mandarin/shenrubaodao/2007/08/09/renhua/ (accessed August 9, 2007).

196 . .
% Law on Lawyers, various articles.
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Procedure Law and various regulations and interpretations issued by the judicial
authorities.””

In criminal matters, the right of lawyers to “collect evidence,” including witness
testimonies and depositions, is conditioned on prior approval by the prosecution and
agreement by the institution or individual to which the inquiry is directed. This
system of “double permission [shuangchong xukel” mandates that the defense
submit a written application to the prosecution or the court to approve discovery
procedures, **® such as obtaining official records from public or private institutions
and individuals, taking testimonies, producing witnesses in court, and obtaining
subpoenas for witnesses and documentary evidence.*”?

Lawyers also complain that judicial authorities typically ignore or frustrate their
efforts to collect information and evidence during the pre-trial stage. One lawyer from
Hainan told Human Rights Watch:

Collecting evidence is an impossible task for Chinese lawyers. The
gongjianfa’s [judicial organs’] mentality is still that we are the ‘enemy,’
so they will not cooperate. You can present your own evidence but the
court will just ignore it, saying it is not valid.>®°

Numerous professional publications by lawyers and legal experts echo the systemic
problems encountered in gathering evidence. A typical article published in China
Lawyers, published by the All-China Lawyers Association (ACLA), deplores lawyers’
inability to collect information:

97 See in particular: “Regulations on a number of issues concerning the implementation of the criminal procedure law, Jointly
issued by the Supreme People’s Court, Public Security Ministry, State Security Ministry, Justice Ministry, National People’s
Congress Standing Legal Work Committee,” January 19, 1998 [ =i A [GiZ: Bt $5 ia N B 8205t 2 2238, [ 5K 2 A, wlikas, 4
BN K Vil AR 2R Bhge 0 TR SR vA Y S vh o 1 il /UK 2, 1998-01-09)],
http://www.lawstar.cn/txtcac/chl/093/chl_93.021.htm (accessed November 7, 2007).

98 a5 in many civil law systems, there is no equivalent in China of the American system of discovery. The term “discovery” is
employed here to designate all actions undertaken by the defense to obtain documentary from third parties in view of legal
proceedings.

99 Article 37 of the Criminal Procedure Law sets forth that the defense can ask procuracy courts to gather, get evidence or
apply to court let know whiteness to attend court to make testimony.

29° Human Rights Watch interview with H.L., a lawyer from Southern China, February 2007.
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Under a situation where it is impossible to get appropriate relief from
the judiciary, lawyers are powerless in trying to conduct normal
investigation and collect evidence. This translates into difficulties in
defending plaintiffs.***

Despite repeated promises by the government since the enactment of the Law on
Lawyers in 1996 that the judicial authorities would improve their “cooperation” with
lawyers, specific procuracy and court regulations make clear that those authorities
enjoy almost unfettered discretion in granting or refusing lawyers’ applications for
discovery of evidence or examination of witnesses. One provision in the People’s
Court Regulations, forinstance, indicates that courts are to consent to a lawyer’s
demand “if the court believes it is indeed necessary [renwei queyou biyao del.” There
are no further provisions explaining what criteria courts are to apply in determining
whether the evidence is “necessary.”

According to a Beijing criminal lawyer, courts often resort to unmotivated refusals:

Whether it is the procuracy or the court, the answer is always the same:
‘We believe there is no necessity.” There is nothing you can do about it.

202

It’s discouraging.

Even when the judicial authorities agree to a lawyer’s request to obtain evidence from
a third party, the absence of explicit legal provisions relating to the disclosure of
information gives ample ground for refusal to cooperate from those who have been
asked to provide information. According to a Shanghai lawyer:

When lawyers direct their inquiries to an official ministry, the relevant
departments put up all sorts of obstacles such as ‘refusal on the
grounds that they give material to the procuracy, not to lawyers.’**

201

Ye Qing and Gu Yuejin, eds., Study of the Lawyers System in China (Shanghai: Shanghai Academy of Social Sciences Press,
2005), p. 176. [, BUERAECES), 7 HIIHEHF, (Bl gt apb WAL, 2005), 58 176 T1.]
292 Human Rights Watch interview with L.)., a lawyer in Beijing, January 2008.

23 ve Qing and Gu Yuejin, eds., Study of the Lawyers System in China (Shanghai: Shanghai Academy of Social Sciences Press,
2005), p. 54. [MH, JERDEEG0), 77 [F NI, (1 AR AL, 2005), 58 54 11.]
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The difficulties that lawyers and their clients have in obtaining hospital records are
an illustration of the problem. In Beijing, lawyers representing HIV-AIDS patients, and
patients who had been subjected to trial drugs without their informed consent, faced
enormous difficulties in obtaining simple information such as patient records,
financial documents, and administrative records from the hospital:

The least you can say is that they were not forthcoming. We asked for
certain documents, such as consent forms and they refused.... We
pressed them, and finally they provided them to us. But then we
realized they were forgeries: the dates were wrong.**

Lawyers say that it is difficult and time consuming to try to obtain a court order
when third parties are not cooperating, and futile when state organs are
concerned.

The October 2007 revisions of the Law on Lawyers indicate some willingness to
strengthen the right of lawyers to access case documents, in particular specifying
that the work units and individual “ought to cooperate [yindang yuyi peihel.” But the
accessible information remains limited to the “principal evidence” as decided by the
prosecution, and domestic legal experts insist that only a revision of the Criminal
Procedure Law could effectively improve access to case information.

Restrictions on free expression and use of media by lawyers

The ability of lawyers to obtain justice for their clients is constrained by limits on
freedom of expression and information.>>> While the central government makes use of
media exposure and “public opinion supervision [yulun jiandu]” to promote its
policies and keep local officials’ corruption and abuses of power in check, it
maintains that the media should not be allowed to become a platform for criticizing

2% Human Rights Watch interview with W.Y., a lawyer working on “class action” cases, March 2007.
205 Tight restrictions on media freedom also affect foreign correspondents working in China. See Human Rights Watch, “You

Will Be Harassed and Detained”: Media Freedoms Under Assault in China Ahead of the 2008 Beifing Olympic Games,” August
2007, vol. 19, no. 12(C), http://hrw.org/reports/2007/chinao8o7/index.htm.
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or opposing CCP rule, which in turn may result in limiting the exposition of official
wrongdoing.

Academics are now mostly free to discuss any legal topic in academic settings,
although publishing in newspapers or journals remains tightly controlled and some
outspoken advocates of legal reform have been blacklisted or temporarily suspended
from teaching.?*® An increasing number of controversial cases are debated in the
media, and lawyers themselves often make the media part of their overall litigation or
defense strategy.?”” Widening internet access has also eroded the government’s
traditional monopoly over the means of publication.

At the same time, Party authorities routinely censor the coverage of cases that may
embarrass the authorities, typically stating that the case could have “a negative
influence on public sentiment” or could be “detrimental to social stability.”

Many cases that expose wrongdoing by local officials or local governments are likely
to be suppressed in the local media, which are under the supervision and control of
the local authorities (through the News Publishing Bureau, the Propaganda
Department, and various Party committees). But in some cases, the influence of
these local power-holders does not extend to media from other provinces or to
national media. Chinese journalists are well aware of this and the practice of
“reporting from another location [y/di baodaol”—exposing a problem in one province
in the media of another province—is a common technique to circumvent local
censorship.

Numerous national television programs report on cases of local official wrongdoings
that have been brought successfully to court, often through long tribulations. But
according to journalists, a significant proportion of these investigations are also
never broadcast because either they are considered too sensitive by the government

206 This is the case of Sichuan law professor and legal activist Wang Yi, for instance. “China Closes Dissident Blog Nominated

for Award,” Radio Free Asia, October 31, 2005.

27 Fora general discussion of the relationship between the media and the legal system see Benjamin L. Liebman, “Watchdog
or Demagogue? The Media in the Chinese Legal System,” Columbia Law Review, 105:1, January 2005, pp. 1- 157. Liebman
reports that “[lJawyers also comment that maintaining good relations with the media is important, particularly when
representing weak or disadvantaged clients who are in disputes with locally influential persons or individuals” (p. 93).
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or because the local authorities have been able to convince the central authorities
not to air them. According to a journalist working for a domestic newspaper, “once
the Propaganda Department or the News Publishing Bureau, for whatever reason, has
issued an edict censoring a particular subject, it will be very difficult to release it. No
one will want to take the risk to report about it.”*®

When reporting on a case is banned by local media, lawyers sometimes turn to
overseas Chinese media and to the foreign press in the hope of overcoming
resistance and protecting themselves by gaining a degree of notoriety. But such
international exposure can also turn into a liability for the lawyers, and their clients,
and many lawyers have been warned repeatedly not to accept or conduct interviews
with foreign media. In addition, a number of local regulations governing the
administration of lawyers explicitly limit their right to talk to domestic and foreign
media.>*

The case of Teng Biao, a lawyer at the Beijing Huayi Law firm and a lecturer at the
University of Politics and Law, is emblematic of the risks run by lawyers who
campaign publicly for their causes.

On March 6, 2008, at around 8.30 p.m., Teng was abducted by plainclothes
policemen as he was coming home. He was restrained, bundled into an unmarked
car, blindfolded, and brought to a secret location where he was kept for 40 hours.
Police told him he had been detained because of articles he had written on protecting
the rights of citizens, including an open letter to the government penned with fellow
activist Hu Jia,”* who was sentenced to three years’ imprisonment a few weeks later.
The police threatened to have Teng disbarred, dismissed from his university position,
and arrested on subversion charges.*

208 Human Rights Watch interview with S.R., a mainland reporter in Beijing, March 2007.

299 5ee Human Rights Watch, “4 Great Danger for Lawyers.”

19 A full translation of the letter “The Real China and the Olympics” is available at

http://hrw.org/pub/2008/asia/teng_biaoo80220.pdf

' On Hu Jia’s case, see “Chronology of Hu Jia’s Case,” Human Rights Watch, April 2008,

http://hrw.org/english/docs/2008/02/26/china18149.htm. See also: “China: Activist’s Jailing Spotlights Olympics’ Negative
Effect on Rights,” Human Rights Watch news release, April 3, 2008; “Hu Jia’s Fate a Test of Beijing’s Human Rights Stance,”
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“l was taken away on Thursday night. They shoved me into a car and put a bag over
my head,” Teng told Agence France Presse after his release.?” “They didn't show me
any identification, but they said that they were from the Beijing Public Security

9213

Bureau.

“They told me not to talk to foreign journalists,” Teng said. “I can’t tell you exactly
what they said. They told me that | shouldn’t speak. There is a lot of pressure on me.
There is no law that gives them the right to silence me, it is only their threats.”**

A former visiting scholar at Yale University's law school, Teng had received the French
Republic Award for Human Rights in December 2007. In April 2008, Teng co-signed
an appeal by 28 lawyers offering legal assistance to Tibetan protesters who had
reportedly been detained after the uprising in Lhasa. The appeal was censored on all
internet sites in China.

Human Rights Watch news release, February 26, 2008; “China: Activist Couple Accused of Endangering State Security,”
Human Rights Watch news release, May 21, 2007.

22 “Rights lawyer says released after kidnap by Chinese police,” Agence France Presse, March 8, 2008
3 Ibid.

214 bid.
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IX. Control Over Lawyers’ Licenses

Lawyers’ licenses must be registered yearly. Unregistered licenses are
not valid.

—Atrticle 12 of the Ministry of Justice’s “Methods for the Management of
Lawyers Professional Licenses”

The first warning is that someone at the Judicial Bureau will give you a
simple phone call to invite you to “have a chat.”
—W.Z., a Shanghai lawyer, September 2007

Lawyers interviewed by Human Rights Watch said that the risk of suspension or
withdrawal of their professional license was their greatest concern when handling
cases likely to trigger official retaliation. This risk, they say, is a powerful deterrent
keeping lawyers from taking on such cases.

In effect, Chinese lawyers must fulfill four conditions to practice: (1) hold a personal
professional lawyer’s license, (2) each year “register [zAuce]” this license with the
local bureau of the Ministry of Justice, (3) be a member of the local lawyers
association (which makes them automatically a member of the All-China Lawyers
Association), and (4) be employed by a registered law firm.>*

Aside from the formal suspension of a lawyer’s own professional license, lawyers can
be disqualified and barred from practice through denial of the mandatory annual
registration of licenses, loss of membership in the local bar association, or
termination of their employment with a registered firm.

All the lawyers interviewed by Human Rights Watch acknowledged receiving regular
“pressure [yal/]” from judicial bureau officials, who warn them about unspecified
“repercussions” of their work.

15 The October 2007 revisions to the Law on Lawyers have introduced the possibility of setting up one-person law firms for
lawyers who have at least five years of professional experience (Article 16.) Some cities had been experimenting with the
system in previous years.
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A number of human rights lawyers and lawyers with human rights cases against state
authorities have been disbarred or otherwise professionally disqualified in recent
years. This includes Li Jiangiang, whose annual registration was denied without any
written justification; Yang Zaixin, Zhang Jiankang, and Tang Jingling, whose
respective employers, under pressure from the local judicial bureaus, did not
endorse their application for re-registration; and Gao Zhisheng, Guo Guoting, and
Zheng Enchong, whose personal professional licenses were suspended.

Forjudicial authorities the most expedient way to disqualify a lawyer is to deny his
re-registration at the end of the year, because it does not entail the procedures
required for formal suspension or withdrawal. Although the year-end procedure is
termed “registration [zAucel,” for all intents and purposes it is an annual licensing
process in which the judicial authorities are the sole arbiter of whether the
registration will be granted or denied.**

One lawyer told Human Rights Watch that the annual re-registration was a sufficient
deterrent for many in the legal profession to refrain from engaging in sensitive cases
“such as cases that can influence society, cases against government officials, or
mass cases”:

The first warning is that someone at the Judicial Bureau will give you a
simple phone call to invite you to ‘have a chat.” There is nothing official
in this, but lawyers get the message. It’s a threat.””

To circumvent this ever-present risk, lawyers say they frequently choose to handle
cases that carry a risk of official retribution outside of the area where they are
officially registered. This effectively minimizes the risk of a retaliatory suspension, as
local authorities in a different province or a smaller jurisdiction have little power over
judicial bureaus situated elsewhere, in particular in larger cities like Beijing,
Shanghai, or Guangzhou.

216 Grounds for denial of registration stipulated by the judicial authorities include non-completion of yearly mandatory training,
breach of professional standards, ineligibility because of on-going suspension or default of membership to the bar
association.

7 Human Rights Watch interview with W.Z., a Shanghai lawyer, September 2007.
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Still, lawyers say they this “outsider tactic” is of little help if one becomes the subject
of attention of the central authorities:

“Those with good relationships with judicial authorities have nothing to fear, but
those who take sensitive cases have to take a calculated risk,” one lawyer from
Beijing told Human Rights Watch.>® “Most lawyers just don’t want to take this risk.”

The disqualification of lawyers who handle sensitive cases also sends a message to
the rest of the legal profession.

Manipulation of the annual registration requirement

The requirement for lawyers to “register” annually is not stipulated in the Law on
Lawyers, but comes from a simple regulation issued in November 1996 by Ministry of
Justice, “Methods for the Management of Lawyers Professional Licenses.”**

According to this regulation, a lawyer’s application for renewal must be submitted to
the judicial bureaus by the law firm for which he works. The applicant must submit a
number of documents describing his work during the year, including proof of
attendance at the mandatory training courses by the judicial bureaus, which combine
professional training with some political indoctrination,*** and a summary of the work
he did over the past year. The local judicial bureau then “issues a vetting opinion
[shencha yijian)” before “transmitting it to the higher level” for registration. This
process gives great discretion to the judicial bureau to decide whether to grant the
re-registration. The standards upon which the “examination opinion” is based are not
publicly available.

Some domestic law experts have argued that the system of annual registration is
necessary in order to ensure that members of the legal profession continue to attend

218 Human Rights Watch interview with L.)., a lawyer in Beijing, January 2008.

219 “Methods for the management of lawyers’ professional licenses,” Ministry of Justice, Order No 46, November 25, 1996. [ /#

IR TF B PE 705, 1996 4F 11 J1 25 HAVEM A5 46 5 KA.

220 see for instance: “The Judicial Bureau of Zhengzhou Municipality Convenes a Work Conference on Strengthening Lawyers

Ranks,” article posted on the website of the Zhengzhou Lawyers Association, April 19, 2006. [“5 M 117 &1 2 5 4 T Insm A i BA
A AR AN TR, 2006-04-19], www.zzlawyer.org/show.aspx?id=1265 (accessed May 26, 2006).
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the annual training needed to keep up in a rapidly evolving legal system. However,
there is evidence that the registration is used as a way to exert influence over lawyers
and make them dependent on the Party and government authorities.

For many lawyers, particularly in large cities like Beijing and Shanghai, this annual
re-registration procedure can be a simple formality. But in smaller places, it is a far
greater concern. The lines of authority between local power-holders or Party
committees and the local bureaucracy are much shorter, making it easier to retaliate
against a lawyer by instructing the judicial bureau not to grant the annual
registration.

Denial of re-registration

Li Jiangiang, a lawyer from the Shandong Guanhua law firm who had defended a
string of human rights and political cases, was denied renewal of his license
registration by the Shandong Provincial Judicial Bureau in June 2007.

Li, a graduate of the Chinese Literature Department of People’s University and of the
Economics Department of the University of Politics and Law, started his criminal
lawyer career in 1994. He has represented writers, journalists, dissidents, and
members of underground churches, including the writer Yang Tianshui, the poet Li
Hong, the activist and artist Yan Zhengxue, and the dissident Chi Jianwei. His license
had already been suspended once by the authorities in November 2003, but was
reinstated later. Li also defended Chen Shuging, a member of the banned China
Democratic Party, who was charged with the crime of “subversion of state power.”

In November 2006, Li published a short report on the internet, “The situation of
freedom of religion and freedom of expression in China in 2006,” which documented
a series of violations, including those at issue in certain cases he had defended, in
very candid language:**

2% i Jiangiang, “Review of the situation of freedom of religion and freedom of expression in China in 2006,” internet
publication, dated November 11, 2006 (revised December 8, 2006) [Z=% 4, “2006 4 [EE 10 B AT 16 A HeRBLE T 1F
#,” 200641 H 20 H (12 A 8 H 1&5¢)] reproduced at http://crd-net.org/Article/Class53/200704/20070428082905_4111.html
(accessed July 7, 2007).
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As the year 2006 ends, the general situation for freedom of expression
and freedom of religion in China has deteriorated. Within a year, there
has been a series of arrests and trials of liberal writers, journalists,
rights defenders, Christians and religious believers. Important cases
included the sentencing in Nanjing of the writer Yang Tianshui, who
was sentenced to 12 years, the rights defender Chen Guangcheng, to
fouryears and three months, the Hebei writer Guo Qizhen, to four years,
the journalist from Guizhou Li Yuanlong to two years, the Shandong
writer Li Jianping to two years, the Hunan journalist Yang Xiaoqing
[though he] avoided criminal punishment, the writer Li Zhangging to
three years.

In the second part of the year, there was also the arrest of Gao
Zhisheng, Guo Feixiong, Zhou Zhirong, Zhang Jianhong, Cheng Shugqing,
Yan Zhengxue, Chi Jianwei, and other rights defense lawyers, liberal
writers, and civil rights volunteers. At least 2,000 underground
Christians have been detained, among whom a few tens were tried or
sentenced to reeducation-through-labor. The general human rights
situation in China has deteriorated, and religious rights have also been
severely repressed.?*?

The judicial bureau did not provide an oral or written explanation for the 2007 refusal
to re-register Li, but he attributed the sanction to his work on human rights cases:

[The bureau] didn’t even provide a reason; they just didn’t renew the
registration of my license for the coming year. | have defended many
dissidents; maybe some people are not very happy about it. | can

imagine that at a certain point, the authorities just don’t register you

223

anymore.

222

Ibid.
223 “Human Rights lawyer Li Jianqiang’s application to extend his license denied,” Radlo Free Asia (Mandarin service), July 20,

2007. [“ N2 g o R E A SRR 46, ” 7 A1 e 11 7, 2007-07-30], reproduced at
http://crd-net.org/Article/Class53/200707/20070730232300_5221.html (accessed August 7, 2007).
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After Li lost the ability to practice, he explained that the Shandong Judicial Bureau’s
refusal to provide him with a written explanation for refusing to extend his license
made it impossible for him to appeal the decision.

I don’t believe | can appeal to higher level because they did not provide
a written justification for the refusal of my application. Mine is not a
situation where one receives a penalty according to laws and
regulations because of a particular transgression—instead, the judicial
bureau doesn’t give you any reason, they just don’t issue you the
registration license! There is no process, and this contravenes the rules
governing the administration of lawyers.?**

Neither the Shandong Lawyers Association nor the All-China Lawyers Association
volunteered to take Li’s case to the judicial authorities.

Indirect denial of registration: Pressures on law firms

In addition to directly denying re-registration, in some cases the authorities have
exerted pressure on local bar associations not to register a lawyer, or on law firms to
dismiss or disassociate from a lawyer, to ensure that the lawyer in question cannot
fulfill the conditions for re-registration of his or her license to practice.

Lawyer Zhang Jiankang, who had represented farmers in a high profile land dispute in
Nanhai, Guangdong Province, was denied re-registration in March 2007.*> Under
pressure from the Shaanxi Judicial Bureau, Zhang’s law firm declined to endorse his
membership application to the local lawyers association, effectively depriving him of
his lawyer’s license.?*® According to Zhang, the Xi’an Judicial Bureau threatened to
close the Diyi law firm if it supported Zhang’s membership.

224 |pid.

225 “Rights Protection Lawyer Zhang Jiankiang Refuses to Drop the Nanhai Extortion Case,” Radlio Free Asia(Mandarin Service),
December 11, 2006, http://www.rfa.org/mandarin/shenrubaodao/2006/12/11/nanhai/ (accessed May 16, 2007).

226 Under local regulations, law firms are responsible for the registration of lawyers to the local bar association. Lawyers
cannot register individually and solo practices are not allowed.

“Lawyer at Risk of Losing License, Facing Punishment for Defending Farmers,” China Rights Defenders (crd-net.org), March 29,
2007, http://crd-net.org/Article/ShowArticle.asp?ArticlelD=3799 (accessed May 16, 2007).
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Zhang had been warned earlier by the judicial authorities to stop getting involved in
controversial cases. In May 2006, he was denied permission to travel to the United
States for a conference. Zhang provided the following account of his exchange with
an officer at the Public Security Bureau who had authority over the issuance of
passports:

Official: “You can not apply for a passport. The Jiangxi Province State
Protection Bureau has a case on you, your acts have violated State
security.”

Zhang: “Can you be more concrete?”

Official: “I cannot be more precise. This is not my responsibility to
inform you of the circumstances. You can take it up with the Jiangxi
State Protection Bureau; if they drop your case, you can get a
passport.”?*’

Officers from the State Protection Bureau warned him that he should abandon all
controversial cases such as the land dispute in Nanhai, stop giving interviews to the
media and stop writing articles critical of the government posted on overseas
websites.>?®

Despite these warnings Zhang did not cease his activities, and argued in articles
posted on overseas websites that the interference from the judicial authorities was
illegitimate.?* In October 2006, Zhang wrote:

Not to accept interviews, not to say a word, this is like being a dead
person. | don’t care where request for interviews come from, | have the
right to be interviewed.*°

227 Zhang Jiankang, “Record of the obstacles in the defense of Wang Wenyi,” Letter posted on the overseas internet forum
“Democracy Forum” (http://www.asiademo.org/), dated May 27, 2006, Xi’an [7K % ¢, “ 0 F 0B Z R H,” #H (R
1%) , 2006 F 5 H 27 H T-14%], reproduced at http://boxun.com/hero/2006 /wwy/191_1.shtml (accessed May 16, 2007).

228

Ibid.
229 “Lawyer Zhang Jiankang has still not embarked on the journey to represent the Jiangxi case,” China Human Rights

Defenders (crd-net.com), April 4, 2007, [“5K 4 FEAITAR BTV AR BEAT AT, 24X, 2007-4-4],
http://crd-net.org/Article/ShowAtrticle.asp?ArticlelD=3840 (accessed May 16, 2007).
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Zhang also continued his involvement in the Nanhai case. In January 2007, he was
informed by his law firm that they would not register him at the local bar. According to
Zhang, his firm was sympathetic but felt they could not risk alienating the judicial
authorities: “You are within your rights, but we don’t have a choice. If you file a
complaint, we will cooperate.”**

Zhang’s law firm subsequently tried to negotiate with the provincial judicial
authorities that he be allowed to finish ongoing cases that he had been handling. In
April 2006, the firm made a written demand to the Xi’an Judicial Bureau to ask
permission for Zhang to travel to neighboring Jiangsu province to defend a criminal
case he had started to work on a few months before, in June 2006. The bureau
responded by calling the law firm two days later, stating that Zhang was not
authorized to handle any case, old or new, and that he was to cease immediately
handling cases with which he had been entrusted previously.?** Zhang later decided
to travel to Jiangsu nevertheless, but was unable to represent his client.?*

In April 2007, seven protesters from the Nanhai land dispute were given sentences
ranging from two-and-a-half to four years’ imprisonment on charges of extortion and
blackmail. Only one of them was represented by a lawyer at the trial. The verdicts
were upheld by the intermediate court in October 2007.

23° Lin Hui, “Lawyer Zhang Jiankang discuss house arrest and the case of Gao Zhisheng,” The Epoch Times (Chinese Web

Edition), October 13, 2006 [k X, “5Kk % FEHITR SRR LRI S &, A407C, 2006-10-13],
http://www.epochtimes.com/gb/6/10/13/n1485688.htm (accessed May 16, 2007). The Epoch Times, a publication with ties to
the banned sect Falun Gong, does not meet minimum standards of editorial independence. However, Zhang Jiankang has since
confirmed in various other interviews the facts reported in this particular story.

23 bid.

232 “Lawyer in Charge Helps in Wenzhou Case, Will it Be Zhang Jiankang’s Last Case?” The Epoch Times (Chinese Web Edition),
April 8, 2007 [ “ ML 2 B T 5K % et 5 — 42" A4 7, 2007-4-8], reproduced at
http://crd-net.org/Article/ShowArticle.asp?ArticlelD=3887 (accessed May 16, 2007). See note 230 regarding the
authoritativeness of this report.

233 “Lawyer Zhang Jiankang has still not embarked on the journey to represent the Jiangxi case,” China Human Rights

Defenders (crd-net.com), April 4, 2007. [“3K % BEHITAR WL R AR AT BAT,” 4ERUM, 2007-4-4],
http://crd-net.org/Article/ShowAtrticle.asp?ArticlelD=3840 (accessed May 16, 2007).
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Politically-motivated disbarment and sanctions against lawyers

The formal suspension of professional licenses is rarer but has nevertheless been
used in the case of particularly outspoken lawyers handling contentious human

rights cases and political dissidents. Prominent examples include Gao Zhisheng, who
was suspended in December 2006, Guo Guoting, who was suspended in March 2005,
and Zheng Enchong, who was disbarred in 2001.7*

Aside from the requirement to re-register yearly, the Law on Lawyers sets forth a
number of specific irregularities for which the judicial bureau can impose a temporary
suspension ranging from three months to one year. Many of the proscribed actions
are non-controversial—such as the prohibition against engaging in corrupt practices
with court personnel—but the law can also be easily manipulated, given the inclusion
of clauses against “inciting and instigating the adoption by plaintiffs of illegal means
such as creating public disturbances and harming public order to solve disputes”
(Article 39-7), which deters lawyers from representing many protesters, and the
exclusion from immunity of “speech that threatens national security” (Article 37)
made by lawyers in court.?

The Ministry of Justice’s own regulations, the “Methods regarding the punishment of
illegal acts by lawyers and law firms,” expanded greatly on the provisions of the Law
on Lawyers before its revision in October 2007,2¢ and includes a number of vaguely
defined clauses that could easily be abused for politically-motivated disbarment or
suspension. Those include “using media and publicity or other means to carry out
untrue or unsuitable publicity” (Article 9-11); “other acts for which a penalty is

234 pfter the loss of his professional license Zheng continued to provide legal advice to forcibly displaced Shanghai residents .
He was jailed for three years in 2003 under trumped-up state secrets charges. To this date he is still under house arrest at his
home in Shanghai and prevented from traveling or meeting foreign visitors. See “Prisoner Profile: Zheng Enchong,” China
Rights Forum, No 4, 2003, pp. 124-129.

235 The reaction of lawyers to the introduction to this new requirement in 2008 is reflected in “Revisions a Step forward but
not Enough: Lawyers Mixed Response to Changes to Protect Legal Practitioners,” South China Morning Post, October 30, 2007.

236 Ministry of Justice, “Methods regarding the punishment of illegal acts by lawyers and law firms,” March 19, 2004. [/3:Jififl
AT BT BB 9247 Ak $1 0k, 2004 4F 3 H 19 H )7L 86 54 & 41i.] In September 2007, in a rare initiative, five lawyers
from Anhui province have launched a lawsuit against the Provincial judicial bureau to challenge their disbarment. “Five
lawyers from Anhui sue the provincial judicial bureau for their disbarment,” Xin An Evening News, September 7, 2007 [“%1# 5
AT AP IER RS "VE)T,” <K, 2007-09-07],
http://ah.news.163.com/07/0907/08/3NPAELSBoo57007D.html (accessed September 13, 2007).
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appropriate” (Article 9-23); and “other illegal acts, that seriously damage the image
of the legal profession” (Article 10-3).%

Article 9 of the same regulations allows for law firms to be temporarily suspended for
three months to a year if they fail to promptly register “changes regarding the name,
charter, responsible persons, partners, address and partnership agreement.” This
last clause was used by the Beijing Municipality Judicial Bureau to justify the
suspension of Gao Zhisheng’s law firm, the Shengzhi law firm, before his subsequent
arrest and sentencing under subversion charges.

Gao Zhisheng

On October 18, 2006, Gao issued an open letter addressed to China’s top leaders, Hu
Jintao and Wen Jiabao, denouncing the widespread use of torture against Falun Gong
practitioners.

Six days after, as he was working on a case in the distant province of Xinjiang, Gao
received a call from the vice-head of the Beijing Judicial Bureau. The official asked
him to withdraw his letter or face unspecified consequences. “If you don’t take it
back, | don’t need to say what this implies...,” Gao reported having been told.

On November 3, upon his return to Beijing, Gao was summoned to the judicial bureau
fora “group discussion” during which he was asked to drop all sensitive cases and to
stop talking to foreign media. The next day, a judicial bureau investigation team went
to the Shenzhi law firm, taking records and interrogating Gao’s personal assistant.

On November 4, the Beijing Judicial Bureau told Gao that his law firm was being
suspended for a year “following the results of the investigation.” The two reasons for
the temporary suspension, effective 15 days later, were a “failure to register in time
the change of address of the law firm” and “violat[ing] the professional ethics of the
legal profession.”?3#®

237 Revisions to the “Methods” are expected to follow the revisions to the Law on Lawyers promulgated in October 2007. There
are indications that the requirements listed here will remain in place, as they were initially introduced in the draft revisions to
the Law on Lawyers but were not included in the version promulgated in October 2007.

238 Both provisions were taken from the “Methods regarding the punishment of illegal acts by lawyers and law firms.”
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Gao said that the suspension was retaliation for his letter and his refusal to drop the
sensitive cases. He also disputed the veracity of both charges, saying that his staff
had actually tried repeatedly to register the change of address of the practice, but
that the Judicial Bureau would not process the registration, nor acknowledge its
refusal to process it.

Gao also disputed the basis of the charge of having violated professional ethics,
which stemmed from the fact that a legal document submitted by his firm bore the
signature of the lawyer of another practice, Tang Jingling. The document was a
petition to visit the rights activist Guo Feixiong, who was at the time in police custody
in Guangzhou.>?

A few weeks later, the Beijing Judicial Bureau revoked Gao’s personal law license,
and he was instructed to turn it over or have it confiscated by force.*° The director of
the Lawyers and Notaries department of the Beijing Judicial Bureau confirmed to
Associated Press that Gao’s license had been revoked, but refused to give further
details, stating only that the decisions had been made “some time ago.”**

Li Heping, one of the lawyers who had banded together to defend Gao, reviewed the
bureau’s notification and said that the cancellation violated the law. Gao stated at
the time that he would appeal the decision but he was arrested a few weeks later.

Guo Guoting

Guo Guoting, director of the Tianyi law firm in Shanghai, had practiced maritime law
for almost twenty years. A guest professor at the law institute of Wuhan University, he
had published numerous books and articles on commercial and maritime law, and
was a member of the National Arbitration Committee on Maritime Affairs.

239 Guo Feixiong was then released, before being arrested again a few months after. He was sentenced to five years
imprisonment for “illegal business activities” in November 2007.

240 Joseph Kahn, “Legal Gadfly Bites Hard, and Beijing Slaps Him,” 7he New York Times, December 12, 2005.

24 wpctivist lawyer to be stripped of license,” Associated Press, December 14, 2005.
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In 2003, he decided to help a former classmate, Zeng Enchong, a former lawyer who
was fighting a legal battle on the behalf of forcibly evicted residents in Shanghai.
Zeng had been disbarred in 2001 after he leveled accusations of collusion between
developers and the Shanghai municipality. Despite his disbarment, he continued to
work on behalf of residents, filing multiple lawsuits. He was arrested in June 2003
and charged with a state secrets offense for passing an article from an internal
publication of Xinhuanews agency to an overseas human rights organization.

Almost immediately after Zeng’s arrest, Guo started to receive warnings from the
Shanghai judicial authorities telling him to drop Zeng’s case. “The authorities called
me in 18 times to tell me to abandon this case,” he told the New York Times at the
time.*? “It’s not a legal matter, it’s a political matter,’ they’d say. Finally, a midlevel
cadre warned me, ‘If you pursue this case any further, whatever comes of it will be
entirely your own responsibility.’”?4

Guo refused to yield to these pressures, and continued to defend Zeng and others
arrested for posting articles online. Shi Tao was accused of “illegally providing state
secrets abroad” for posting the content of a circular from the Propaganda Department
related to the June 4" anniversary of the 1989 Tian’anmen crackdown. He had been
arrested in November 2004 and his trial was scheduled for March 2005. Zhang Lin, a
dissident writer, had been imprisoned since January 2005 for articles he posted on
overseas web sites related to the Falun Gong movement and calling for political
reform. Zhang faced state security charges, with a trial due in August 2005. Huang
Jingiu, an internet essayist, had been arrested in September 2003 and sentenced in
September 2004 to 12-year imprisonment for subversion and writing “reactionary
articles.”#

Guo had mounted vigorous challenges on all three cases, both on procedural and
freedom of expression grounds, and faced growing pressure from the Shanghai

242 Howard W. French, “A Mild Shanghai Lawyer and His Accidental Crusade,” 7he New York Times, September 18, 2004.
243 Ibid.
244 5hi Tao was ultimately sentenced to 10-year imprisonment in April 2004. He received the Golden Press Freedom award from

the World Association of Newspapers (WAN) in March 2007. Zhang Lin was sentenced to five-year prison sentence on 28 July
2005 on charges of “harming national security.”
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government to drop these controversial cases. On February 22, 2005, he was barred
from a scheduled visit to Zhang Lin. The next day, over a dozen officials from the
Shanghai Judicial Bureau raided Guo’s firm. They confiscated his license, having
pretended that they needed to copy his license number, and took away his computer.
On March 1, the Shanghai Judicial Bureau issued Guo a one-year suspension. Guo
stated that it was an “unjustified official punishment” and announced his intention
to challenge the suspension at the hearing on March 4.

To prevent Guo’s supporters from attending the hearing, the Shanghai Judicial
Bureau changed the place of the hearing at the last minute to another location. Police
then prevented fellow lawyers from entering the hearing chamber by claiming that it
was already “full.”

According to Guo’s lawyer, Wei Rujiu, the hearing was perfunctory. The judicial
authorities accused Guo of having written articles that “slandered the Communist
Party” and “violated the four cardinal principles” of the Constitution.>*
Representatives from the Shanghai Judicial Bureau submitted Guo’s information,
including Guo’s defense statement, articles he had written, and media interviews he
had given.?® “Guo admitted to being the author of the articles, but did not admit that
the content was attacking the Party and socialism,” Wei subsequently told overseas
media.*¥

Immediately after the hearing the police put Guo under house arrest. Uniformed and
plainclothes police monitored him around the clock, confiscated his mobile phone,
wiretapped his home phone and prohibited him from talking to the media.**® Guo

245 The four cardinal principles laid down in the preamble of the Constitution intimate that China cannot deviate from Marxist
ideology, CPC rule, people's dictatorship and the socialist road.

246 “The Shanghai rights defender lawyers Guo Guoting is suspended for one year,” Deutsche Welle (Mandarin Service), March
7, 2005 [“_ LRI ER VT 1% 1145 k—4F,” 2005-03-07], http://www.dw-world.de/dw/article/0,2144,1510688,00.html
(accessed April 8, 2008).

247 “Hearing Ends as Attorney Guo Keeps Silent,” 7The £poch Times, March 14, 2005,
http://www.fofg.org/news/news_story.php?doc_id=949 (accessed June 7, 2007). (See note 230 regarding the
authoritativeness of this news report).

248 »Chinese Police Place Defense Lawyer Guo Guoting Under House Arrest,” South China Morning Post, March 16, 2005.
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was prevented from attending the trial of Shi Tao, for whom he had been the main
defense lawyer.

In late May 2005, the Shanghai authorities allowed Guo Guoting to leave to Canada,
where he now lives in exile. His clients were all convicted and sentenced. Shi Tao was
secretly tried by the Changsha Intermediate Court on May 11 and sentenced to 10
years’ imprisonment to be followed by a two-year deprivation of political rights for the
crime of “illegally providing state secret overseas.” Zhang Lin was sentenced to five
years in prison in July 2005 on charges of “harming national security.” Huang Jingiu
was denied appeal and is serving his 12-year term in Pukou Prison, near Nanjing.

Although the law specifies that lawyers subjected to a suspension or withdrawal of
license can technically challenge the decision by “applying for administrative
reconsideration” or “bringing an administrative lawsuit,” such a challenge does not
suspend the sanction and in practice is ineffective given the judicial authorities’ tight
control over the courts.

Human Rights Watch is not aware of any instances in which a lawyer has successfully
challenged a suspension or withdrawal penalty through the courts.

Statistics about the yearly number of suspensions and disbarments are not readily
available. Local judicial bureaus occasionally publish reports that give details about
the number of lawyers they have sanctioned over the past year or during one of the
recurrent “rectification” campaigns, among which suspensions or withdrawal of
licenses are featured, but the data is not comprehensive. Nationwide figures are
unavailable or unreliable.?#

249 The Ministry of Justice in its annual report on the “Measures for the development of the legal profession,” stopped
providing the overall figure for the numbers of lawyers it has sanctioned after the year 2005 (47 lawyers were disbarred that
year). Local reports by Judicial bureaus at the provincial or municipal level seem to indicate temporary suspensions are
frequent. For instance, according the Sichuan province judicial bureau, two lawyers lost their licenses and seven were
temporarily suspended. In the city of Fuyang (Anhui province) alone, during a 4o-day “rectification drive [4#£1iliz 5)j],” ten
lawyers and one law firm were temporarily suspended. In Dalian municipality (Heilongjiang province), four lawyers were
temporarily suspended in 2006. Sources: Yearbook of Judicial Administration (Beijing: China Law Press) [ //7/# ]/ 27T 45,
dbst: kM L], various years; “Last year 47 lawyers were disbarred for violating law and discipline,” Xinhua Net, May 31,
2005 [“FAEREAT 47 AL LB M ATHOIETS,” #r7EM, 2005-05-31],
http://news.xinhuanet.com/newscenter/2005-05/31/content_3026105.htm (accessed May 17, 2007); The Judicial Bureau
passes sanctions against lawyers from Hualei district for 21 types of illegal acts, XinAua, March 22, 2004 [“F]35 35 A HEIT4T 4
RIFEX AP T 52 1,7 #r £, 2004-03-22.)
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Some estimate that 100-200 lawyers are suspended every year in China; others
believe the figure is higher. Given the widely acknowledged problems of fraud and
corruption that plague the legal profession, it is likely that many such sanctions are
legitimate, the consequence of actual infractions committed by lawyers or law
firms.>s°

But there is also strong evidence, much of which is detailed above, that the Chinese
authorities use suspensions and denial of registration to retaliate against or prevent
lawyers from exposing cases that may cause embarrassment to the authorities, such
as embezzlement, corruption, abuses of power, and human rights violations
committed by state and Party officials. The suspension and disbarment of a number
of outspoken lawyers for their defense of victims of human rights abuses deters most
lawyers from engaging in such cases. The net result is that it is much more difficult for
ordinary Chinese citizens to seek justice through the courts—contrary to the
government’s insistence that it upholds the rule of law.

259 pyblications from the Ministry of Justice stress that offering bribes to judicial personnel is the most common offense

behind the sanctioning of lawyers.
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X. Recommendations

To the Chinese government

a. Release and reinstate lawyers illegitimately sanctioned

Immediately release all lawyers arrested, detained, or under house arrest as a
result of their legitimate professional activities on behalf of controversial
clients or causes.

Reinstate the professional licenses of lawyers who have been suspended or
whose registration has been denied for political reasons.

b. Improve access to justice and sanction official arbitrariness

Repeal local or administrative rules and regulations and prohibit the
enactment of new rules and regulations that impose additional limitations on
the rights of lawyers beyond those defined in national law or regulations.

Ensure access to justice for victims of abuses of power by upholding existing
laws and prosecuting officials who obstruct the course of justice.

Remove obstructions—including embedded Party and administrative
interference—that prevent lawyers from effectively and vigorously
representing criminal defendants and other clients in contentious cases,
including those alleging official abuse.

Provide for more effective and automatic administrative sanctions for judicial
officials who arbitrarily deny attorneys’ registration and Public Security Bureau
officials who block access to justice.

c. Grant the legal profession independence

Ensure that bar associations are fully independent and self-governing so that
they can adequately represent the interests of the legal profession and
actively defend lawyers facing illegitimate official sanctions. Abolish statutes
stipulating that judicial bureaus exercise “supervision and guidance” of bar
associations.
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Allow for free elections of the executive bodies of bar associations at the local
and national level and ensure that they exercise their functions without
external interference.

Remove all restrictions preventing lawyers from talking to the media,
consistent with China’s constitutional free expression guarantee, with only
narrowly tailored exceptions necessary to protect the integrity of judicial
processes.

Ensure that arbitrary restrictions are not placed on the press in the coverage of
cases, including restrictions stemming from political considerations or aimed
at preventing official embarrassment.

d. Revise key laws and regulations

Annual renewal of registration of professional licenses

Revise the Ministry of Justice’s “Methods for the Management of Lawyers
Professional Licenses [{3 )iV iF 5 ¥ /p9% 17 and similar local regulations to
ensure that lawyers’ annual registration is not subject to political
considerations or other arbitrary factors. No lawyer should be denied renewal
of registration on the basis of the cases he has represented or is representing.
If registration is denied, the grounds on which the decision was made should
be communicated in writing, and the decision subject to appeal to an
independent appellate body.

Restrictions on collective cases

Repeal the “Guiding Opinions on Lawyers Handling Mass Cases [ 44> [F 13
P2 o8 AN I B AA PE S /145 5 = )7 and similar local regulations that
interfere with the ability of lawyers to represent the interests of their clients in
collective cases. There should be no limitation on the type and nature of cases
lawyers are entitled to represent, nor on the number of plaintiffs involved.
Lawyers who accept collective cases should not be forced to seek instructions
or permission from the Ministry of Justice.
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Revisions to the Criminal Procedure Law

e Repeal article 306 of the Criminal Procedure Law that allows for the
prosecution of lawyers who counsel clients to retract inaccurate depositions
or forced confessions.

e Toimprove lawyers’ access to criminal suspects in custody, bring article 96 of
the Criminal Procedure Law into agreement with provisions of the revised Law
on Lawyers before the latter goes into effect on June 1, 2008. In particular,
repeal the provisions stating that a meeting request can be denied for “cases
involving state secrets” and that “personnel from the investigating organ...
[may] be present” during the meeting between a lawyer and his client.

« Ensure that revisions to the Criminal Procedure Law are consistent with
international standards for the administration of justice and the protection of
criminal defendants’ human rights. Such revisions should be made through a
transparent and consultative process, with a public timetable of hearings and
sessions, and sufficient time for a proper debate in the legislative assembly. A
strong basis for the necessary revisions can be found in:

Tian Wenchang, Chen Ruihua, eds., Draft Recommendations and
Considerations by the Legal Profession on the Revisions to the
Criminal Procedure Law of the PRC (Beijing: Law Press China,
2007). [H3CE B 2), A N RIEH E R SR JR AR 1B 2L
— FRIT RO TRk, bRtk B RAE, 2007).]

Bian Jianlin, ed., 7he Quest for China's Criminal Justice Reform -
Taking for Reference the Norms of the United Nation on Criminal
Justice (Bejing: Chinese People's Public Security University Press,
2007). [ NI GE G), 77 [ 1) 2 1] ) 2:20 R - LU [ T 7 72
T 2 (A st BN R 22 K ik, 2007).]
e Revise provisions of the Criminal Procedure Law to ensure that lawyers get
access to all evidence as soon as it is sent to court, and that they are given

adequate time to examine, investigate, and prepare evidence and witnesses
before court proceedings commence.

e Revise the Criminal Procedure Law to exclude evidence obtained from torture
so as to enforce the prohibition of torture and forced confessions.
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e. Ensure effective protection of lawyers

o Ensure the effective protection of lawyers carrying out their functions, in part
by reiterating China’s commitment to the Basic Principles on the Role of
Lawyers, to which China is a signatory, particularly:

Principle 16

Governments shall ensure that lawyers (a) are able to perform all of
their professional functions without intimidation, hindrance,
harassment or improper interference; (b) are able to travel and to
consult with their clients freely both within their own country and
abroad; and (c) shall not suffer, or be threatened with, prosecution or
administrative, economic or other sanctions for any action taken in
accordance with recognized professional duties, standards and ethics.

Principle 23

Lawyers like other citizens are entitled to freedom of expression, belief,
association and assembly. In particular, they shall have the right to
take part in public discussion of matters concerning the law, the
administration of justice and the promotion and protection of human
rights and to join or form local, national or international organizations
and attend their meetings, without suffering professional restrictions
by reason of their lawful action or their membership in a lawful
organization. In exercising these rights, lawyers shall always conduct
themselves in accordance with the law and the recognized standards
and ethics of the legal profession.

Lawyers shall be entitled to form and join self-governing professional
associations to represent their interests, promote their continuing
education and training and protect their professional integrity. The
executive body of the professional associations shall be elected by its
members and shall exercise its functions without external interference.
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f. Invite the United Nations special rapporteur on the independence of lawyers
and judges
e Issue an unconditional invitation to the United Nations special rapporteur on
the independence of lawyers and judges to visit China, and allow the

rapporteur full access in compliance with the terms of reference for United
Nations rapporteurs.

To members of the international law community

Including governments and international organizations funding legal aid
programs, law schools running legal cooperation initiatives and international
law firms with a presence in China

Human Rights Watch believes that international legal exchange and support
programs that focus on legal practitioners are making a positive contribution to legal
reform in China. Such programs should be strengthened and greater resources
should focus on protection for the legal profession and access to justice.

To support lifting the restrictions on lawyers identified in this report that
unnecessarily held in check the internal dynamic of legal reform, the international
law community should:

a. Ensure effective protection of its local partners

e Privately and publicly express concern when the Chinese partners with whom
they work face abuse or interference.

e Press central government authorities to ensure that national laws protecting
the practice of law, including lawyers’ vigorous defense of controversial
clients and causes, are applied locally.

e Regularly convey concerns shared by Chinese legal aid institutions to the
Chinese authorities, in particular when legal activists are at risk.
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b. Focus on practices rather than exclusively on norms

Identify modest adjustments to existing routines and institutions that can
substantially improve the ability of lawyers to exercise their rights and lower
human rights abuses.

Encourage and finance empirical studies on obstacles faced by legal
practitioners.

Support programs that empirically measure key variables and basic
operations of criminal defense lawyers.

c. Promote judicial independence as the cornerstone of legal reform

Emphasize to Chinese officials the importance of an independent legal sector
in resolving public disputes and mediating social unrest.

Promote the independence of judges, lawyers, and legal professionals.

Offer assistance on how to structure an independent lawyers association and
provide comparative expertise on how other countries manage relationships
between judicial branches and lawyers.

d. Promote public interest law

Promote the development of pro bono law practice.
Support legal aid to underrepresented groups in the legal process.

Open grant-making programs to the public so as to generate a more
diversified pool of domestic partners across the country.

Ensure a balance between academic, official, and non-governmental partners
in legal aid programs.

e. Ensure greater coordination in legal assistance to China

Ensure greater coordination between legal aid programs.

Ensure a balance between academic, official, and non-governmental partners
in legal aid programs.
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f. Provide balanced assessments of the performance of China’s legal system
based on international standards

e Include in periodic activity reports from legal aid programs comprehensive
updates on the performance of China’s legal system, including the extent to
which it is making progress in meeting international standards for the
administration of justice.

To foreign governments and the United Nations

e Pressthe Chinese government to invite the UN special rapporteur on the
independence of lawyers and judges to visit.

e Press the Chinese government to report on the implementation of the
recommendations made by the special rapporteur on torture after his visit to
China.

e Pressthe Chinese government to ratify as soon as possible the International
Covenant on Civil and Political Rights (ICCPR), which recognizes the right to
counsel, the principle of equality before the courts, and the right to a fair and
public hearing by an independent court established by law.

“WALKING ON THIN ICE” 108



Xl. Acknowledgments

This report was edited by Sophie Richardson, advocacy director for the Asia Division;
Brad Adams, executive director for the Asia Division of Human Rights Watch; and
Joseph Saunders, deputy director of the Program department. Dinah PoKempner,
general counsel for Human Rights Watch, provided legal review.

Andrea Cottom, associate for the Asia Division, provided administrative and
technical assistance. Production assistance was provided by Grace Choi and Fitzroy
Hepkins.

Human Rights Watch is especially grateful to Professor Fu Hualing and Jeffrey Prescott
for reviewing an earlier version of this report, as well as to the many Chinese legal
professionals who volunteered their comments but preferred to remain anonymous.

Human Rights Watch wishes to thank several donors for their support including David

A. Jones, Jr., Mary and Michael E. Gellert, as well as a very generous anonymous
donor.

109 HuMAN RIGHTS WATCH APRIL 2008



Appendix I: Glossary of Chinese Terms

Chinese pinyin

Chinese characters

English

Bei xingzheng jinggao BAT B Issued administrative warnings

Bei zanhuan zhuce BB o Temporarily de-registered

Chi beigao W7k 5 Taking bribes from the defendant

Chi huikou A EIEAN] Receiving kick-back

Chi yuangao W7, i Taking bribes from the plaintiff

Ding xing B Make a determination on the
(political) nature of a situation

Diaoxiao SREEE! License withdrawn

Falii xiaoguo he shehui SR 523 A14E | Unification of legal and social

xiaoguo xiang tongyi — outcomes

Fayuan b The courts

Fei falii de shouduan VA F B Non-legal methods

Fei susong AEVFIA Non-litigious

Gao youchang fuwu A AR5 Demanding commission for making
beneficial judgment

Gong’an NI Police

Gong quanli N> Public power

Gongjianfa YN TRV Judicial organs (police, Procuracy,
and courts)

Guquan daju N Take the big picture into
consideration

Hei yusan PELRN <P “Black umbrellas” (collusion
between officials and organized
crime)

Heishehui Y Secret societies

Heyiting EIRE Collegiate panel system

Jianchayuan o =40 Public prosecution/procuratorial
work

Jianshi juzhu WA A Supervised residence

Jiti shangfang AR L) Collective petitioning

Jitixing anjian X UN S UE Collective case

Jubao houshen B AR T Bail

Juchuan ke Summon for detention
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Lan zhixing WPAT Abusing the adjudication powers

Liang ge jiehe WS E Joint administration system (for the
management of lawyers)

Mai zhengju SEURHE Selling evidence of the court case

Pishi o (Internal) written instructions

Quntixing anjian AR A Mass case

Renwei queyou biyao de | i\ HHfiAT B[] “If [the court] believes it is indeed
necessary”

San (lao/da) nan =&/ M The “Three difficulties”

San lu hu FL 2 Obstacle (litt.: a tiger blocking the
road)

Shangfang i) To petition or appeal to higher

levels (collog.)

Shehuizhuyi fazhi li’nian
Jiaoyu

e EGRRHE AT

“Education in the concept of
socialist rule of law”

Shen er bu pan, pan er bu
shen

H T ANHL, AN H

“[The judges] who conduct the trial
are not the ones adjudicating it,
and those adjudicating the trial are
not the ones conducting it”

Shencha yifian Cikse=9/I Vetting opinion

Shenpan weiyuanhui TS Adjudicating committee

Shouzheng nan KEIE X Difficulties in gathering evidence

Shuangchong xuke XE VA Double permission

Sifa baofu HEIRE Judicial retribution

Susong IS7N Litigation

Tanwu nuoyong zhixing TSI HPAT K Embezzling court funding

kuan

Ti pigiu 1% [ Bk Pass the ball around (between
government departments)

Ting ye zheng dun (ENZ LT Stopped for rectification

Tingzhi zhiye (EAINioN4 Professional suspension

Tongbao piping THHAL VT Issued criticisms

Tufa shijian SR G Sudden incidents

Weiquan “ERL Rights protection

Weiquan lde shoushi YR Rights protection lawyer(s)

Weiquan yundong YAz Rights protection movement
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Wending yadao yigie FeE R fEl—1) “Stability overwhelms everything”

Xingxun bigong JHPRE fit Forced confessions

Ya li & 77 Pressure

Yidi baodao 7 A Reporting from a different location

Yi fa zhi guo PR Governing the country according to
law

Yinyou 515 Luring (a client or witness to falsify
evidence)

Yingdang yuyi peihe IV YN ey Ought to offer cooperation

Yuejuan nan [5e] 45 X Difficulties in accessing court
documents

Yulun jiandu g IR Public opinion supervision

Zao jia’an AR % Manufacturing court cases

Zhuanzheng jiguan ELGIES Dictatorial organs

Zhuce M Registration (of lawyers licenses)

Zhuxiao Vaskic! De-registered

Zhuyao zhengju T EHIF Principal evidence
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Appendix Il: Index of Chinese Names

Chinese Pinyin

Chinese Characters

Ai Xiaoming AL
Chen Guangzhong R
Chen Ruihua VSIES
Cheng Guangcheng a1
Cheng Hai T
Cheng Kejie A
Chi Jianwei AR
Gao Zhisheng =
Geng He kA
Guo Feixiong (Yang Maodong) 90OME (KRS
Guo Guoting SREYT
Guo Qizhen TR
He Wei i fhi
Hu Jia A
Hu Jintao R
Hu Xiao LT
Hua Huiqi A AL
Huang Jingiu K
Jia Chunwang PiANE
Jiang Daocai W IE
Li Fangping )7
Li Heping 2R
Li Hong (Zhang Jianhong) VAL INNE: = S5 AW
Li Jianping A
Li Jiangiang A,
Li Jinsong ZEENRR
Li Qingsong AR
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Li Subin PIRIE
Li Yuanlong 2oL
Li Gengsong B KA
Luo Gan LA
Mao Liequn ==v]lpi:
Meng Xianming a5 W]
Mo Shaoping L/
Nie Shubin o AR
Ouyang Zhigang KK FH & N1
Pu Zhigiang TH R R
Pu Zhigiang TH
Ren Hua fT1¢
She Xianglin ENER
Shi Tao i
Tang Jingling JE IR
Teng Biao W& 1%
Wang Bing Fiuk
Wang shengjun R
Wang Wanxiong T
Wang Yibing +—I%
Wei Rujiu Bk A
Wen Jiabao WA E
Wu Lihong Searel
Xiao Yang EE7]
xu Shuangfu R E
Xu Zhiyong ik
Yan Zhengxue MR
Yang Chunlin (RSN
Yang Jianxin Wi
Yang Tianshui ¥ KoK
Yang Xiaoging RN
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Yang Zaixin MItEHT
Yuan Weijing WA
Zhang Jiankang ik %5 R
Zhang Jianzhong ST
Zhang Lihui KT RE
Zhang Lin gRAR
Zhang Yan 7K
Zhao Dacheng JaPN
Zheng Enchong R
Zheng Xiaoyu K BT
Zhou Heng e
Zhou Zhirong B
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Appendix IV: Law on Lawyers of the People’s Republic of China

(Adopted at the 19th Session of the Standing Committee of the Eighth National
People’s Congress on May 15, 1996; last revised at the 30th Session of the Tenth
National People’s Congress on October 28, 2007; effective as of June 1, 2008.)

Table of Contents
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Chapter VIl Supplementary Provisions

Chapter I: General Provisions
Article 1

This Law has been made to improve the lawyer system, standardize the practicing
conduct of lawyers, safeguard the legal practice of law by lawyers, and discharge the
functions of lawyers in the building of a socialist legal system.

Article 2

A lawyer as mentioned in this Law shall refer to a practitioner who has acquired a
lawyer’s practicing certificate according to law and accepts authorization or
appointment to provide legal services for a client.

A lawyer shall maintain the legal rights and interests of a client, maintain the correct
enforcement of law, and maintain the social fairness and justice.

Article 3

In practicing law, a lawyer must observe the Constitution and laws and adhere to the
professional ethics and practicing disciplines of lawyers.
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In practicing law, a lawyer must take fact as the basis and take law as the yardstick.
In practicing law, a lawyer must accept the supervision of the state, public and client.

The legal practice of a lawyer shall be protected by law, and no organization or
individual shall infringe upon the legal rights and interests of a lawyer.

Article 4

The justice administrative authorities shall supervise and provide guidance for
lawyers, law firms and lawyers’ associations in accordance with this Law.

Chapter Il Lawyer Practice Licensing
Article 5

To apply for practicing law, a person shall satisfy the following conditions:
1. Upholding the Constitution of the People’s Republic of China;
2. Passing the uniform national judicial examination;
3. Completing one-year internship at a law firm; and
4. Having good character and conduct.

In the application for practice of law, a certificate of lawyer qualification acquired
before the adoption of the uniform national judicial examination shall be equally
authentic with a certificate of passing the uniform national judicial examination.

Article 6

To apply for practicing law, a person shall lodge an application with the justice
administrative authority of the people’s government of a city with districts or the
people’s government of a district of a municipality directly under the Central
Government, and submit the following materials:

1. Certificate of passing the uniform national judicial examination;

2. Document issued by a lawyers’ association on the applicant’s passing the

internship assessment;
3. lIdentity certificate of the applicant; and
4. Certificate issued by a law firm on agreeing to accept the applicant.
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To apply for practicing law on a part-time basis, a person shall also submit a
certificate that the work unit of the applicant allows the applicant to practice law on a
part-time basis.

The authority accepting the application shall examine the application and submit its
examination opinions and all application materials to the justice administrative
authority of a province, autonomous region or municipality directly under the Central
Government within 20 days as of the date of acceptance. The justice administrative
authority of a province, autonomous region or municipality directly under the Central
Government shall review the submissions and make a decision on approving or
disapproving the practice of law within ten days as of receiving the submissions. If
the practice of law is approved, a lawyer’s practicing certificate shall be issued to the
applicant; if the practice of law is disapproved, the reasons shall be explained in
writing to the applicant.

Article 7

A lawyer’s practicing certificate shall not be issued to an applicant who is under any
of the following circumstances:
1. Having no capacity or limited capacity in civil conduct;
2. Having a record of criminal punishment, except for a crime of negligence; or
3. Having been expelled from a public office or having his lawyer’s practicing
certificate revoked.

Article 8

Where a person, who has received regular course education or above in an institution
of higher learning, has been engaged in the professional work for at least 15 years in
a field short of legal service staff and has a senior professional title or an equivalent
professional title, applies for practicing law on a full-time basis, an approval of
practice of law may be granted if he passes the assessment of the justice
administrative authority under the State Council. The specific rules shall be made by
the State Council.
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Article 9

Under either of the following circumstances, the justice administrative authority of a
province, autonomous region or municipality directly under the Central Government
shall revoke a decision on approving the practice of law, and cancel the lawyer’s
practicing certificate of the person whose practice of law is approved:
1. An applicant has acquired a lawyer’s practicing certificate by fraud, bribery or
any otherillicit means; or
2. The practice of law by an applicant who does not satisfy the conditions set
forth in this Law has been approved.

Article 10
A lawyer may only practice law in one law firm. Where a lawyer changes his firm of

practice, he shall apply for replacement of the lawyer’s practicing certificate.

The practice of law by a lawyer shall be free of territorial restrictions.

Article 11

A civil servant shall not concurrently serve as a practicing lawyer.

A lawyer, who serves as a member of a standing committee of a people’s congress at
any level, shall not be engaged in a practice of representation or defense in litigation
during his term of membership.

Article 12

A person who is engaged in the legal education or research work in an institution of
higher learning or research institute may apply for practicing law as a part-time lawyer,
according to the procedures set forth in Article 6 of this Law, with the consent of the
work unit of the person, if the conditions set forth in Article 5 of this Law are satisfied.

Article 13

A person who has not acquired a lawyer’s practicing certificate shall not be engaged
in legal service practices in the name of lawyer; and, except as otherwise provided for
by law, shall not be engaged in a practice of representation or defense in litigation.
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Chapter Ill Law Firms
Article 14

A law firm is a firm where a lawyer practices law. To form a law firm, the following
conditions shall be satisfied:
1. It shall have its own name, residence and articles of association;
2. It shall have lawyers consistent with the provisions of this Law;
3. The promoter shall be a lawyer with certain practicing experience and without
suffering a penalty of cessation of practicing within three years; and
4. It shall have assets in the amount as provided for by the justice administrative
authority of the State Council.

Article 15

To form a partnership law firm, in addition to satisfying the conditions set forth in
Article 14 of this Law, there shall be three or more partners, and a promoter shall be a
lawyer with practicing experience for three or more years.

A partnership law firm may be formed as a general partnership or a limited liability
partnership. The partners of a partnership law firm shall be liable for the debts of the
law firm in terms of the form of partnership.

Article 16

To form a sole proprietorship law firm, in addition to satisfying the conditions set
forth in Article 14 of this Law, the promoter shall be a lawyer with practicing
experience for five or more years. The promoter shall be unlimitedly liable for the
debts of the law firm.

Article 17

To apply for forming a law firm, the following materials shall be submitted:
1. The written application;
2. The name and articles of association of the law firm to be formed;
3. The list and resumes, identity certificates and lawyer’s practicing certificates
of lawyers;
4. Certificate of residence; and
5. Certificate of assets.
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To form a partnership law firm, a partnership agreement shall also be submitted.

Article 18

To form a law firm, an application shall be lodged with the justice administrative
authority of the people’s government of a city with districts or the people’s
government of a district of a municipality directly under the Central Government, and
the authority accepting the application shall examine the application and submit its
examination opinions and all application materials to the justice administrative
authority of a province, autonomous region or municipality directly under the Central
Government within 20 days as of the date of acceptance. The justice administrative
authority of a province, autonomous region or municipality directly under the Central
Government shall review the submissions and make a decision on approving or
disapproving the formation of the law firm within ten days as of receiving the
submissions. If the formation of the law firm is approved, a law firm’s practicing
certificate shall be issued to the applicant; if the formation of the law firm is
disapproved, the reasons shall be explained in writing to the applicant.

Article 19

A partnership law firm that has been formed for three years and has 20 or more
practicing lawyers may form a branch. The formation of a branch shall be examined
by the justice administrative authority of the people’s government of a province,
autonomous region or municipality directly under the Central Government of the
location of the branch to be formed. The procedures as provided for in Article 18 of
this Law shall apply to an application for the formation of a branch.

A partnership law firm shall be liable for the debts of its branch.
Article 20

A law firm funded and formed by the state shall legally and independently develop
lawyer practices, and be liable for its debts with all assets of the law firm.
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Article 21

Any modification of the name, person in charge, articles of association or partnership
agreement of a law firm shall be reported to the original examination and approval
authority for approval.

Any modification of the residence or partners of a law firm shall be reported to the
original examination and approval authority for archival purposes within 15 days as
of the date of modification.

Article 22

A law firm under any of the following circumstances shall be terminated:

1. The statutory formation conditions cannot be maintained, and the law firm
remains to be unable to satisfy the conditions after making rectification before
a prescribed time limit;

2. The law firm’s practicing certificate has been revoked according to law;

3. The law firm decides to wind up on its own; or

4. Any other circumstance under which a law firm is to be terminated as provided
for by a law or administrative regulation.

Where a law firm is terminated, the authority issuing the practicing certificate shall
cancel the practicing certificate of the law firm.

Article 23

A law firm shall establish and enhance the practicing management, examination on
conflicts of interest, fee charge and financial management, complaint investigation,
annual assessment, archival management and other systems, and supervise its
lawyers’ compliance with the professional ethics and practicing disciplines in their
practicing activities.

Article 24

A law firm shall submit its annual practicing information report and lawyer practicing
assessment results to the justice administrative authority of the people’s government
of a city with districts or the people’s government of a district of a municipality
directly under the Central Government after the annual assessment each year.
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Article 25

For a lawyer to undertake a practice, the law firm shall uniformly accept a client’s
authorization and enter into a written authorization agreement with a client, and
uniformly charge fees and enter them into accounts according to the provisions of the
state.

A law firm and its lawyers shall pay taxes according to law.

Article 26

A law firm and its lawyers shall not develop practices by defaming other law firms and
lawyers, paying middleman fees and other illicit means.

Article 27

A law firm shall not be engaged in business operations other than legal services.

Chapter IV Practices, Rights and Obligations of Lawyers
Article 28

A lawyer may be engaged in the following practices:

1. Accepting authorization by a citizen, legal person or any other organization to
serve as a legal consultant;

2. Accepting authorization by a client in a civil or administrative case to serve as
an agent ad litem and participate in legal proceedings;

3. Accepting authorization by a criminal suspect in a criminal case to provide
him with legal advice, represent him in filing a petition or charge, or apply fora
bail for awaiting trial for an arrested criminal suspect; accepting authorization
by a criminal suspect or defendant or accepting appointment by a people’s
court to serve as a defender; and accepting authorization by a private
prosecutor in a case of private prosecution or by the victim or his close relative
in a case of public prosecution to serve as an agent ad litem and participate in
legal proceedings;

4. Accepting authorization to represent a client in filing a petition in any
litigation;

5. Accepting authorization to participate in mediation and arbitration activities;

6. Accepting authorization to provide non-contentious legal services; and
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7. Answering questions on law and representing a client in writing litigation
documents and other documents on the relevant legal affairs.

Article 29

A lawyer serving as a legal consultant shall provide opinions on relevant legal issues
fora client as agreed upon, draft and examine legal documents, represent a client in
legal proceedings, mediation or arbitration, handle other legal affairs as authorized,
and protect the legal rights and interests of the client.

Article 30

A lawyer serving as an agent in contentious and non-contentious legal affairs shall
protect the legal rights and interests of a client within the extent of authorization.

Article 31

A lawyer serving as a defender shall present materials and arguments proving that a
criminal suspect is innocent or is less guilty than charged or his criminal liability
should be mitigated or relieved, on the basis of fact and law, so as to protect the legal
rights and interests of the criminal suspect or defendant.

Article 32

A client may refuse to be further defended or represented by an authorized lawyer,
and may authorize another lawyer to defend or represent him.

After accepting authorization, a lawyer shall not refuse to defend or represent a client
without good reasons. However, if the authorized matter violates the law, the client
makes use of the services provided by the lawyer to engage in illegal activities or
deliberately conceals a material fact related to the case, the lawyer shall have right to
refuse to defend or represent the client.

Article 33

As of the date of first interrogation of or adoption of a compulsory measure on a
criminal suspect by the criminal investigative organ, an authorized lawyer shall have
right to meet the criminal suspect or defendant and learn information related to the
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case, by presenting his lawyer’s practicing certificate, certificate of his law firm and
power of attorney or official legal aid papers. A lawyer who meets a criminal suspect
or defendant shall not be under surveillance.

Article 34

As of the date of prosecution examination of a case, an authorized lawyer shall have
the right to consult, extract and duplicate litigation documents and case materials.
As of the date of acceptance of a case by the people’s court, an authorized lawyer
shall have the right to consult, extract and duplicate all materials related to the case.

Article 35

As needed by a case, an authorized lawyer may apply to the people’s procuratorate or
the people’s court to gather, investigate and take evidence or apply to the people’s
court for notifying a witness to testify in court.

Where a lawyer investigates and takes evidence on his own, he may investigate
information related to the legal affairs handled from the relevant entity or individual,
by presenting his lawyer’s practicing certificate and certificate of his law firm.

Article 36

Where a lawyer serves as an agent ad litem or defender, his right of debate or
defense shall be protected by law.

Article 37

The personal rights of a lawyer in practicing law shall not be infringed upon.

The representation or defense opinions presented in court by a lawyer shall not be
subject to legal prosecution, however, except speeches compromising the national
security, maliciously defaming others or seriously disrupting the court order.

Where a lawyer is legally detained or arrested for any suspected criminal involvement
during participation in a legal proceeding, the detention or arrest organ shall notify
the relative, the law firm and the lawyers’ association of the lawyer within 24 hours
after the adoption of detention or arrest.
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Article 38

A lawyer shall keep the national secrets and trade secrets known in practicing law,
and shall not divulge any privacy of a client.

A lawyer shall keep confidential the condition and information that is known by the
lawyer in practicing law and the client and other persons are reluctant to disclose,
however, except facts and information on a crime compromising the national security
or public security or seriously endangering the safety of the body or property of a
person, which a client or other person prepares to commit or is committing.

Article 39

A lawyer shall not represent both parties in a same case, and shall not represent a
client in a legal affair that has any conflict of interest with himself or his close
relative.

Article 40

A lawyer shall not have any of the following conduct in practicing law:

1. Accepting authorization or charging fees privately, or accepting property or
any other benefit from a client;

2. Seeking the disputed rights and interests of a party by taking advantage of the
provision of legal services;

3. Accepting property or any other benefit from the opposite party, maliciously
colluding with the opposite party or a third party to damage the rights and
interests of his client;

4. Meeting a judge, prosecutor, arbitrator or any other relevant staffer in
violation of provisions;

5. Bribing or bribing as an intermediary a judge, prosecutor, arbitrator or any
other relevant staffer, instructing or inducing a party to bribe the same, or
affecting the handling of a case according to law by a judge, prosecutor,
arbitrator or any other relevant staffer by any otherillicit means;

6. Deliberately providing false evidence or threatening or inducing others to
provide false evidence, or obstructing the opposite party’s legal obtaining of
evidence;
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7. Instigating or abetting a party to settle disputes by such illegal means as
disrupting the public order or compromising the public safety; or

8. Disrupting the order of a court or arbitral tribunal, or interfering with the
normal conduct of litigation or arbitration.

Article 41

A lawyer who once served as a judge or prosecutor shall not act as an agent ad litem
or defender within two years after leaving his post in the people’s court or the
people’s procuratorate.

Article 42

Lawyers and law firms shall perform their obligations of legal aid according to the
state provisions, provide the aided persons with standard legal services, and protect
the legal rights and interests of the aided persons.

Chapter V Lawyers’ Association
Article 43

A lawyers’ association is a social organization as legal person and self-disciplinary
organization of lawyers.

The All-China Lawyers’ Association shall be formed at the national level, while local
lawyers’ associations shall be formed by provinces, autonomous regions, and
municipalities directly under the Central Government. Local lawyers’ associations
may be formed as needed by cities with districts.

Article 44

The Articles of Association of the All-China Lawyers’ Association shall be made by the
National Congress of Members and submitted to the justice administrative authority
of the State Council for archival purposes.

The articles of association of a local lawyers’ association shall be made by the local
congress of members and submitted to the same-level justice administrative
authority for archival purposes. The articles of association of a local lawyers’
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association shall not conflict with the Articles of Association of the All-China Lawyers’
Association.

Article 45

A lawyer or law firm shall join his or its local lawyers’ association. A lawyer or law firm
that has joined his or its local lawyers’ association shall concurrently be a member of
the All-China Lawyers’ Association.

The members of a lawyers’ association shall enjoy the rights as provided for by the
articles of association of the lawyers’ association, and perform the obligations as
provided for by the articles of association of the lawyers’ association.

Article 46

A lawyers’ association shall perform the following functions:

1. Safeguarding the practice of law by lawyers, and protecting the legal rights
and interests of lawyers;

2. Summarizing and exchanging the work experience of lawyers;

3. Making a professional code and disciplinary rules;

4. Organizing the lawyer practice training and the education on professional
ethics and practicing disciplines, and conducting the practicing assessment
of lawyers;

5. Organizing and managing the internships of persons applying for the practice
of law, and conducting the assessment of interns;

6. Rewarding or disciplining a lawyer or law firm;

7. Accepting a complaint or report on a lawyer, mediating disputes arising out of
the practice of law by a lawyer, and accepting a petition by a lawyer; and

8. Other functions as provided for by laws, administrative regulations and rules
and articles of association of a lawyers’ association.

The professional code and disciplinary rules made by a lawyers’ association shall not
conflict with the relevant laws and administrative regulations and rules.
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Chapter VI Legal Liability

Article 47

For any of the following conduct of a lawyer, the justice administrative authority of the
people’s government of a city with districts or the people’s government of a district of
a municipality directly under the Central Government shall give a warning and may
impose a fine of not more than 5,000 yuan; if there is any illegal income, shall
confiscate the illegal income; and if the circumstances are serious, shall impose a
penalty of cessation of practice for not more than three months:

1. Practicing law in two or more law firms at the same time;

2. Developing practices by illicit means;

3. Representing both parties in a same case, or representing a client in a legal
affair that has any conflict of interest with himself or his close relative;

4. Serving as an agent ad litem or defender within two years after leaving his
post in a people’s court or the people’s procuratorate; or

5. Refusing to perform his legal aid obligation.

Article 48

For any of the following conduct of a lawyer, the justice administrative authority of the
people’s government of a city with districts or the people’s government of a district of
a municipality directly under the Central Government shall give a warning and may
impose a fine of not more than 10,000 yuan; if there is any illegal income, shall
confiscate the illegal income; and if the circumstances are serious, shall impose a
penalty of cessation of practice for not less than three months but not more than six
months:

1.

Accepting authorization or charging fees privately, or accepting property or
any other benefit from a client;

Refusing to defend or represent a client, or failing to appear before court in
litigation or arbitration, without good reasons, after accepting authorization;
Seeking the disputed rights and interests of a party by taking advantage of the
provision of legal services; or

Divulging a trade secret or personal privacy.
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Article 49

For any of the following conduct of a lawyer, the justice administrative authority of the
people’s government of a city with districts or the people’s government of a district of
a municipality directly under the Central Government shall impose a penalty of
cessation of practice for not less than six months but not more than one year and may
impose a fine of not more than 50,000 yuan; and if there is any illegal income, shall

confiscate the illegal income; if the circumstances are serious, the justice
administrative authority of a province, autonomous region or municipality directly
under the Central Government shall revoke his lawyer’s practicing certificate; and if a
crime is constituted, he shall be pursued for criminal liability:

1.

Meeting a judge, prosecutor, arbitrator or any other relevant staffer in
violation of provisions, or affecting the handling of a case according to law by
a judge, prosecutor, arbitrator or any other relevant staffer by any other llicit
means;

Bribing, bribing as an intermediary or instigating or inducing a party to bribe a
judge, prosecutor, arbitrator or any other relevant staffer;

Providing the justice administrative authority with false materials or making
any other falsehood;

Deliberately providing false evidence or threatening or inducing others to
provide false evidence, or obstructing the opposite party’s legal obtaining of
evidence;

Accepting property or any other benefit from the opposite party, maliciously
colluding with the opposite party or a third party to infringe upon the rights
and interests of a client;

Disrupting the order of a court or arbitral tribunal, or interfering with the
normal conduct of litigation or arbitration.

Instigating a party to settle disputes by such illegal means as disrupting the
public order or compromising the public safety;

. Delivering a speech that compromising the national security, maliciously

defaming others or seriously disrupting the court order; or
Divulging a national secret.
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Where a criminal penalty is imposed on a lawyer for an intentional crime, the justice
administrative authority of a province, autonomous region or municipality directly
under the Central Government shall revoke his lawyer’s practicing certificate.

Article 50

For any of the following conduct of a law firm, the justice administrative authority of
the people’s government of a city with districts or the people’s government of a
district of a municipality directly under the Central Government shall give a warning
orimpose a penalty of cessation of practice for correction for not less than one month
but not more than six months and may impose a fine of not more than 100,000 yuan
according to the circumstances; and if there is any illegal income, shall confiscate the
illegal income; and if the circumstances are especially serious, the justice
administrative authority of a province, autonomous region or municipality directly
under the Central Government shall revoke the law firm’s practicing certificate:

1. Accepting authorization or charging fees in violation of provisions;

2. Handling such major matters as modification of its name, person in charge,
articles of association, residence and partners in violation of statutory
procedures;

3. Being engaged in business operations other than legal services;

4. Developing practices by defaming other law firms and lawyers, paying
middleman fees and other illicit means;

5. Accepting cases with any conflict of interest in violation of provisions;

6. Refusingto perform its legal aid obligation;

Providing the justice administrative authority with false materials or making
any other falsehood; or

8. Causing serous results for mismanagement of its lawyers.

Where a law firm is punished for any violation of law in the preceding paragraph, a
warning shall be given to or a fine of not more than 20,000 yuan shall be imposed on
the person in charge of the law firm according to the severity of circumstance.

Article 51

Where, for any violation of this Law, a lawyer is again subject to a warning
punishment within one year after being given a warning punishment, the justice
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administrative authority of the people’s government of a city with districts or the
people’s government of a district of a municipality directly under the Central
Government shall impose a penalty of cessation of practice for not less than three
months but not more than one year; where a lawyer is again subject to a penalty of
cessation of practice within two years after a period of penalty of cessation of
practice expires, the justice administrative authority of a province, autonomous
region or municipality directly under the Central Government shall revoke his lawyer’s
practicing certificate.

Where, for any violation of this Law, a law firm is again subject to a penalty of
cessation of practice for correction within two years after a period of penalty of
cessation of practice for correction expires, the justice administrative authority of a
province, autonomous region or municipality directly under the Central Government
shall revoke the law firm’s practicing certificate.

Article 52

The justice administrative authority of the people’s government at the county level
shall conduct the daily supervision and management of the practice of law by lawyers
and law firms, and order correction of the problems found in the inspection; and shall
timely investigate complaints by the parties concerned. Deeming that an
administrative punishment shall be imposed against any legal violation committed
by a lawyer or a law firm, the justice administrative authority at the county level shall
offer punishment suggestions to its superior justice administrative authority.

Article 53

A lawyer on whom a penalty of cessation of practice for not less than six months has
been imposed shall not serve as a partner until three years have passed after the
period of penalty expires.

Article 54

Where a lawyer causes losses to a party for his illegal practice of law or fault, his law
firm shall assume the compensatory liability. After compensation, the law firm may
demand recourse from the lawyer who acts intentionally or has gross negligence.
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Article 55

Where a person without acquiring a lawyer’s practicing certificate engages in legal
service practices in the name of lawyer, the justice administrative authority of the
local people’s government at or above the county level at his locality shall order
cessation of the illegal practice, confiscate illegal income, and impose a fine of not
less than the amount but not more than five times the amount of illegal income.

Article 56

Where a staffer of the justice administrative authority abuses his powers or commits
dereliction of duties in violation of this law, and constitutes a crime, he shall be
pursued for criminal liability; where a crime is not constituted, a discipline shall be
imposed on him according to law.

Chapter VIl Supplementary Provisions
Article 57

In respect of military lawyers who provide legal services to the army, this law shall
apply to their acquisition of the lawyer qualification, rights and obligations and code
of conduct. The specific measures for the administration of military lawyers shall be
made by the State Council and the Central Military Commission.

Article 58

The specific measures for the administration of establishment of offices by foreign
law firms within the territory of the People’s Republic of China to provide legal
services shall be made by the State Council.

Article 59

The specific measures for charging lawyers’ fees shall be made by the competent
price authority of the State Council in conjunction with the justice administrative
authority of the State Council.

Article 60

This Law shall be effective as of June 1, 2008.
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