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49" See ICCPR, art. 3 (“ensur[ing] the equal right of men and women to the enjoyment of all civil and political rights set forth in the
present covenant”) and art. 14 (“ All persons shall be equal before the courts and tribunals'); CEDAW, art.1 (*’ discrimination against
women’ shall mean any distinction, exclusion or restriction made on the basis of sex which has the effect or purpose of impairing or
nullifying the recognition, enjoyment or exercise by women, irrespective to their material status, on a basis of equality of men and
women, of human rights and fundamental freedomsin the political, economic, social, cultural, civil or any other field”).
50 For example, article 15 of the International Covenant on Civil and Political Rights states, "No one shall be held guilty of criminal
offence on account of nay act or omission which did not constitute a criminal offence, under national or international law, at the time
when it was committed.”
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52" Ziba Mir-Hosseini and Vanja Hamzi¢, Control and Sexuality: The Revival of Zina Laws in Muslim Contexts (London: Women
Living Under Muslim Laws, 2010).

53" Zinais mentioned in four other articles of the penal code (arts. 61, 398, 424, and 437), but is referred to in these articles as an
aggravating factor in relation to, or as a defense from, other crimes.

54" Hadd or hodud (pl.) refersto a series of crimes for which Islamic law assigns fixed and specific punishments. The hadd
requirements for proving the crime of zina include the testimony of several eyewitnesses to the act itself, or the repeated confession of
the alleged perpetrator before ajudge.

55" Criminalization of consensual adult sexual relationships conflicts with international human rights law in several respects. Where
such criminal penalties are disproportionately applied against women, it constitutes aform of discrimination. The ICCPR, CEDAW,
and other treaties guarantee equality before the law and prohibit all forms of discrimination. Laws criminalizing adult consensual sex
aso violate the right to privacy under article 17 of the ICCPR, which provides, “No one shall be subjected to arbitrary or unlawful
interference with his privacy, family, home or correspondence, nor to unlawful attacks on his honour and reputation.” See UN Human
Rights Committee, Toonen v. Australia, Communication No. 488/1992, U.N. Doc. CCPR/C/50/D/488/1992 (1994). Children under
age 18 a'so enjoy rights to privacy and nondiscrimination (CRC, arts. 16 and 2). States are obliged to protect children from all forms
of sexual exploitation and abuse (CRC, art. 34), and in al actions concerning children, their best interests must be a primary
consideration (CRC, art. 3).

56" Thelack of clarity within Afghanistan’s EVAW Law on what constitutes rape and its elements adds to the practical difficulties that
women who have endured sexual violence face. The EVAW law does not define rape. It does not explain which sexual acts are
criminalized when committed against the will of the other person. It contains no definition of full and free consent, and does not
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identify coercive circumstances under which there could be no full and free informed consent. This vagueness leaves al of these
issues to be determined through the discretion of police, prosecutors, and judgesin ajustice system that is overwhelmingly male and
biased against women.
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Mission/CSTC-A, Kabul, December 11, 2011.

128 Afghanistan Public Policy Research Organization, Growing Pains— Women in the Afghan National Police, December 2010
(unpublished), p. 15.
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130" Human Rights Watch interview with Major A. Heather Coyne, NGO/International Organizations Liaison, NATO Training
Mission/CSTC-A, Kabul, December 11, 2011
131" Afghanistan Public Policy Research Organization, Growing Pains—\Women in the Afghan National Police, December 2010
(unpublished), p. 14.
1327 |pid., p. 10; Lianne Gutcher, “Fighting is cultural, criminal for Afghan policewomen,” USA TODAY, September 19, 2011,
http://www.usatoday.com/news/worl d/story/2011-09-19/Afghan-National - Police-force-women-19am/50471816/1 (accessed February
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133-Afghanistan Public Policy Research Organization, Growing Pains — Women in the Afghan National Police, December 2010
(unpublished), p. 7.
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