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THIS SETTLEMENT AGREEMENT dated May 1999 entered into by
and among C.F., D.M., L.K., A.O0. and J.W. individually and on
behalf of all others similarly situated (the "Plaintiffs" or the
"Class Members") and Commissioner of the New Jersey Department of
Corrections Jack Terhune, Chief of Staff Mary Ellen Bolton,
Assistant Commissioner Howard L. Bevyer, Chief Disciplinary Hearing
Officer Eugene F. O'Neill, Health Services Unit Supervisor Thomas
Farrell and Director of Psychological Services Dr. Richard Cevasco,
having been sued in their official capacity ("the Defendants"),

WITNESSETH THAT;

WHEREAS, Plaintiffs filed this class action suit on April 11,
1996 against the Defendants seeking wide-ranging injunctive relief
on behalf of a class of mentally ill inmates; and

WHEREAS, an Amended Complaint was filed on July 16, 1997 (the
"Amended Class Action Suit"), a copy of which is attached hereto as
Exhibit A; and

WHEREAS, the Amended Class Action Suit was brought pursuant to
42 U.8.C. §1983 seeking redress for alleged violations of the
Eighth and Fourteenth Amendments of the United States Constitution,

29 U.S.C., §504 (the Rehabilitation Act), 42 U.S.C., §12132 (the

Americans with Disabilities Act of 1990}, and breach of contract;
and

WHEREAS, the Amended Class Action Suit seeks declaratory and
injunctive relief as well as the recovery of attorneys fees and

costs; and



WHEREAS, Cqrrectional Medical Services, Inc. ("CMS") commenced
provision of medical services to inmates within DOC facilities on
April 27, 1996; and

WHEREAS, Correctional Behavioral Sclutions of New Jersey, Inc.
("CBS") commenced provision of mental health services to inmates
within DOC facilities on August 17, 1996 pursuant to a subcontract
with CMS; and

WHEREAS, the matter was certified as a class action on
November 20, 1996 and the class was defined as:

all persons who suffer DSM 1V, Axis I and/or
Axis II disorders such that they are unable to
meet the functional requirements of prison
life without mental health treatment, who now
or in the future will be confined within the
facilities of the New Jersey Department of
Corrections; and

WHEREAS, CMS and CBS were added as party defendants to the
Amended Class Action Suit on July 16, 1997;

WHEREAS, Defendants, CMS and CBS have filed Answers in which
they deny Plaintiffs' allegations; and

WHEREAS, the litigants have exchanged discovery including
expert reports, and taken deposition testimony; gpd

WHEREAS, Plaintiffs have agreed to execute a.Stipulation of
Dismissal with prejudice as to CMS and CBS; and

WHEREAS, Plaintiffs and Defendants acknowledge that, to the
extent possible, it is in their best interests to resolve the

issues raised in this action by means other than litigation and, to

this end, have on this day agreed to enter into this Settlement

Agreement; and



WHEREAS, the "Settlement Agreement" incorporates this
document, Exhibit A (the Amended Complaint), Exhibit B (the plan
for enhanced mental health services, hereinafter referred to as the
"Plan") and Exhibit C (the proposed amendments to the disciplinary
regulations, hereinafter referred to as the "Regulations®); and

WHEREAS, the "Presumptive Class Membership" incorporates all
inmates who are or in the future will be housed on the
Stabilization Units ("SUs"), the Residential Treatment Units
("RTUs") and the Transitional Care Units ("TCUs") and all inmates
who now or in the future will be listed on the special needs
rosters and the mental health contact rosters; and

WHEREAS, the "special needs rosters" shall refer to a list of
inmates who are receiving psychotropic medication or have refused
psychotropic medication and shall include, but is not limited to,

their diagnoses and medications. For all special needs rosters

produced prior to the implementation of the DOC's Management
Information System ("MIS"), housing locations will be provided when
available and in accordance with the current practice. Special
needs rosters produced after the implementation .ef the DOC's MIS
will include housing locations; and

WHEREAS, the "mental health contact rosters" shall refer to a
list of inmates who are not on the special needs rosters, are

receiving mental health treatment and meet the class membership

definition. Mental health contact rosters shall include diagnoses.
Mental health contact rosters produced between July 1, 1999 and the

implementation of the DOC's MIS will contain housing locations when
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available. Mental health contact rosters produced after the
implementation of the DOC's MIS will contain housing locations.

WHEREAS, "DOC" shall refer to the New Jersey Department of
Corrections; and

WHEREAS, "medical and mental health services provider(s) under
contract with the DOC" shall mean any medical and mental health
services provider providing medical or mental health services under
contract with the DOC, including CMS and CBS as long as they
continue to provide medical and mental health services under
contract with the DOC; and

WHEREAS, "medical record" shall include both medical and
mental health records. Medical records shall also include any list
of inmates receiving medical and/or mental health services; and

WHEREAS, "10A Information" shall mean any and all information,
material or documentation, other than medical records, Internal
Affairs records or voting records of clagsification committee
members, that are produced to Plaintiffs and/or the monitor during
the monitoring period and which contains information described in
N.J.A.C. 10A:22-2.2. Prior to production ofDAQA Information,
Defendants shall redact the names of anﬁ confidential informants,
the targets of ongoing investigations, the manner in which the
fruits of Internal Affairs investigations are compiled and filed
and Internal Affairs investigatory techniques; and

WHEREAS, "confidential medical and mental health services
provider (s) information" shall mean Continuous Quality Improvement

"CQI" report form and verification provided in accordance with



Section IV(Q) (6) (p), monthly reports provided in accordance with

Section IV(Q) (6) (n), the names of mental health staff personnel on

the mental health staff charts provided in accordance with Section
IV(Q) (6} (a) and invoices from the mental health services
provider (g) reflecting the professional position, the contract FTEs
and the hours per pay period (information related to payment for
services shall be redacted) in accordance with Section IV(Q) (6) (b) ;
and

WHEREAS, "monitoring period" shall mean the period commencing
the date the Settlement Agreement is signed and ending on the date
that this Settlement Agreement terminates in accordance with
Section VII(2).

WHEREAS, "monitor's report" shall include the monitor's report
and/or any appendices attached thereto; and

WHEREAS, "Classified Records" shall collectively refer to
Internal Affairs records, voting records of classification
committee members, 10A Information and confidential medical and
mental health services provider(s) information; and

WHEREAS, "identifying information" shall inetude, but is not
limited to, housing location, date of bir£h, social security number
and physical description of the inmate; and

WHEREAS, the terms of the Amended Confidentiality and
Protective Order entered by the Court on April 8, 1998, as amended
by Order of the Federal Court in May 1999 (the "Confidentiality
Order"), attached hereto as Exhibit D, remain in full force and

effect as to any documents or information disclosed during the
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course of the litigation through December 31, 1998, including, but
not limited to documents Bates stamped DOC 1 - 815, DOC 6000 -
80707, FPH 1 - 1575, PR 1 - 136, CMS 1 - 39193, CMS PR 1 - 136, CBS
PR 1-105 and TR 2102 - 4107; and

WHEREAS, the use, release and dissemination of documents and
information produced to Plaintiffs and/or the monitor during the
monitoring period shall be governed by the terms of this Settlement
Agreement;

NOW, THEREFORE, Plaintiffs and Defendants do hereby set forth

the understanding reached between them:

I. ENHANCED MENTAL HEALTH SERVICES

A. Funding:

In order to fully fund the Plan, Defendants hereby agree to
the following:

1. Funds currently appropriated in the Fiscal Year 1999
budget for the implementation of the Plan, which are approximately
$2.1 million, will be utilized to fund the Plan;

2. Any in-kind services or cash equivalents, if any,
obtained from the medical serviceé provider (s) for the
implementation of the Plan will be utilized to fund the Plan; and

3. The Governor of the State of New Jersey has recommended
to the legislature  that $16,000,000 be appropriated to fund
additional mental health treatment services. .

4. Within thirty (30) days of the date the Settlement

Agreement is signed, Defendants will provide a certification from
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Commissioner Terhune stating that (a) to the best of his knowledge,
after reasonable investigation, the $16,000,000 recommended
appropriation set forth in Section I(A)(3) is sufficient to
implement the Plan, and (b} Commissioner Terhune will use his best
efforts to obtain full funding for the Plan.

5. Defendants will notify Plaintiffs of the dates of any
public hearings related to the funding of the Plan and will provide
Plaintiffs with all public documents related to the funding of the
Plan as soon as possible when they become available.

6. Defendants will provide Plaintiffs with any public
documents related to the extension of any contract for the
provision of medical and mental health services, if any, as soon
possible when they become available.

7. Defendants shall inform Plaintiffs by affidavit as to the
outcome of DOC's appropriation request within seven (7) calender
days from the date upon which Defendants learn the level of funding
it has obtained, and whether or not such funding is adequate to
fully implement the Plan. Defendants shall supply Plaintiffs with
all public documents related to-the DOC's fundipg:fequest and the
results thereof. Defendants will provide Plaintiffs with this
information no later than July 9, 1999.

8. Plaintiffs and Defendants agree that the United States
District Court for the District of New Jersey ("Federal Court")
shall retain jurisdiction of this case until such time as
Defendants certify that the DOC has obtained adequate funding or

in-kind services necessary to fully implement the Plan for Fiscal
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Year 2000, pursuant to Section I{(A) (9) or Plaintiffs are deemed to
have accepted a Modified Plan in accordance with Section I(A) (10).

9. In the event Defendants certify that the DOC has obtained
$16,000,000 as set forth in Section I(A) (3), the Plaintiffs and
Defendants will jointly move before the Federal Court for a
dismissal of this action with prejudice and shall propose the
attached form of order (Exhibit G). DOC will thenceforth be bound
to implement the Plan including the terms of the Plan set forth in
Section 3 of this Settlement Agreement.

10. In the event that Defendants certify that DOC has not
received $16,000,000 as set forth in Section I(A) (3) and the budget
has been approved and presented to the DOC by July 1, 1999,
Defendants will inform Plaintiffs by July 26, 1999 as to the extent
to which they will be able to implement the Plan in light of the
funding they have received for fiscal year 2000. Plaintiffs may
elect to accept this modified Plan by August 9, 1999, and in any
event shall be deemed to have accepted the modified Plan if written
notice of Plaintiffs' rejection of the modified Plan is not
received by Defendants by August- 9, 1999. 1In thgrgyent'Plaintiffs
agree to accept the modified Plan or are deemed to égree to accept
the modified Plan, DOC will be bbund to implement the Plan as
modified, and to abide by the remaining terms of the Settlement
Agreement after notification to the class and the Federal Court,
after the class has been afforded an opportunity to comment on the
modified plan and after the Federal Court has approved the modified

Settlement Agreement. The parties will then move before the
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Federal Court for dismissal with prejudice in the manner set forth

in Section I (&) (9).

11. In the event that the DOC fails to obtain funding
sufficient to implement the Plan for fiscal year 2000, and
Plaintiffs elect to continue with this litigation, Defendants and
Plaintiffs will jointly request that the Federal Court Clerk's
Office place the pending summary judgment motion on the calendar
for the next available motion date, and shall request a conference
with the Federal Court to set expedited dates for final inspections
and submission of the pre-trial order, and shall jointly request an
expedited trial date.

12. No attorneys fees shall be paid to Plaintiffs' counsel

until after the Order of Dismissal with prejudice has been entered

by the Federal Court.

B. Iiming:

Absent any delays in the implementation of the terms of the
Plan caused by an unanticipated public hearing, Defendante agree to
implement the Plan according to.the following schédule :

1. Defendants agree that the training component of the Plan

will be commenced by April 30, 1999. All corrections officers who

will be assigned to work in the SUs, RTUs and TCUs will be trained

by July 1, 1999.
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2. Defendants agree that the construction component of the
Plan will be commenced by April 30, 1999 and the SUs, RTUs and TCUs
will be safe and operational by July 1, 1999.

3. Upon receipt of appropriate funding as set forth in
Section I(A), the remaining components of the Plan will begin

operation on July 1, 1999.

Absent any delays caused by an unanticipated public hearing,
Defendants agree that the proposed amendments to the disciplinary
regulations attached hereto as Exhibit B (the "Regulations®) will

be adopted by June 1, 1999 and implemented effective July 1, 1999,

IIXI. POLICIES AND PROCEDURES

Defendants agree that the following policies and pProcedures
will be created, if currently not existing, or reviewed, if
currently existing, by June 1, 1999 and will be provided to the
monitor. Plaintiffs' counsel may submit non-binding proposals
regarding Defendants' policies and procedures tsithé Defendants
without any cost to the Defendants. Defendants will implement the
following policies and procedures to ensure continued compliance.

1. Policies and procedures consistent with the goals of the

Plan and the amendments to the disciplinary regulations;
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2. Involuntary medication policies and procedures, including
those delineating between emergency and non-emergency involuntary
medications;

3. Policies and procedures for use of force situations
involving Class Members which provide for input and/or involvement
from mental health staff;

4. Medication policies and procedures regarding medication
administration, medication prescription, management of medication,
inmate non-compliance and formulary lists.

5. Discharge planning for Class Members in anticipation of
their release from DOC facilities planning will be required and, at
a minimum, will include the following:

(a) Defendants will use their best efforts to schedule an
appointment with a community mental health provider for a date
within two (2) weeks after the Class Member has been released from
a DOC facility;

(b) Defendants will provide the Presumptive Class Members
with a two week supply of medication upon release; °

{c) Defendants will modify-the treatment plans of Presumptive
Class Members to reflect mental health issues reiated to their
discharge;

(d) Defendants will provide treatment in accordance with the
Presumptive Class Members' revised treatment prlans, with the
understanding that tﬂe Defendantg' obligation to provide Freatment

ends when each inmate leaves the care and custody of the New Jersey
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Department of Corrections except as currently provided by the New
Jersey Parole Board;

(e) Defendants will facilitate Class Members in obtaining

benefits upon release from a DOC facility by providing each inmate
with the name of the social services individual in the county in
which he will be living after release who could assist in obtaining
social service benefits and by providing copies of necessary
applications; and

(£) Defendants will use their best efforts to develop
contacts with community mental health providers and social service
agencies within the county in which the facility is located to
assist in discharge planning. Upon request of the community mental
health service provider(s) on behalf of and with the consent of the
Class Member, a discharge summary for the Class Member will be
Prepared and sent to the receiving community mental health
provider(s) .

6. Record Keeping policies and procedures to provide for a
single multi-disciplinary medical record, including mental health
records, for each inmate which” shall be maintained in a secure
location. Policies shall also include pfovisions for the creation
of a maﬁagement information system to track Class Members' mental

health. Barring any unforseen difficulties, implementation of the

management information system will be completed by November 1,

1999, .
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1. Plaintiffs and Defendants stipulate to the appointment of
a monitor, who shall be independent of the Plaintiffs and

Defendants, to facilitate the implementation of the Settlement

Agreement and to monitor compliance. Plaintiffs and Defendants
agree that Dr. Raymond Patterson shall serve as the monitor during
the life of the Settlement Agreement.

2. If Dr. Raymond Patterson is unable to serve as the
monitor during the life of the Settlement Agreement, a person who
is mutually agreeable to Dr. Dennis Koson and Dr. Joel Dvoskin, or
their successors as experts to Plaintiffs and Defendants
respectively, will be appointed to serve as a monitor. If the
above experts are unable to agree on the identity of a monitor,
each expert shall submit the name of one representative expert and
the representative experts shall select the monitor. Except with
the consent of counsel for Plaintiffs and Defendants, no person who
has been associated with or served as an expert in any capacity in
the underlying litigation or who has a pusiness-réiationship with
the medical or mental health services provider (s) under contract
with the DOC may be appointed as a monitor.

3. Any monitor may be replaced in the event of death or
unforseen permanent. unavailability, by written agreement of
Plaintiffs and Defendants or on motion noticed by any of their
counsel for good cause shown. For purposes of this subsection,

"good cause shown" means a showing by clear and convincing evidence
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of corruption or nonfeasance by a monitor which is so severe as to
preclude effective implementation of the terms of this Settlement
Agreement. Thé court shall replace the monitor with a person who
is mutually agreeable to Dr. Dennis Koson and Dr. Joel Dvoskin, or
their successors as experts to Plaintiffs and Defendants
respectively. If the aforementioned experts are unable to agree on
the identity of a monitor, each expert shall submit the ﬁame of one
representative expert and the representative experts shall select
the monitor.

4. Plaintiffs and Defendants agree that Dr. Raymond
Patterson, or his successor, qualifies as a forensic psychiatric

expert under New Jersey and federal law.

B. Cost of Monitoring

1. Defendants shall pay the monitor's reasonable fees and
costs.
2. Plaintiffs and Defendants agree that, pursuant to this

Settlement Agreement, Plaintiffs have the right to apply for

attorneys' fees and costs for legal representatippfgenerated after
the date of the Settlement Agreement which are necessary for the
enforcement of the Settlement Agreement before the courts if

(a) they are successful; or

(b) Defendants' failure to present factual information to the
monitor under the terms set forth in Section IV(K) (4) caused

Plaintiffs to file the action for enforcement of the Settlement

Agreement; or



(¢} Plaintiffs and Defendants settle the dispute which forms
the basis of the action to enforce the Settlement Agreement prior
to judgment.

3. Any application for attorneys' fees and costs for legal
representation generated after the date of the Settlement Agreement
which are necessary for the enforcement of the Settlement Agreement

shall be based on Mercer County attorney rates.

C. Length and Frequency of Inspections

1. The monitor may inspect the DOC's facilities four times
per year, the first of which will occur after the date the
Settlement Agreement is approved by the Federal Court. Each
inspection shall presumptively last no longer than five business
days. The inspections shall presumptively be conducted between the
hours of 9:00 a.m. and 5:00 p.m. with the understanding that the
inspections shall be conducted at the convenience of the
Commissioner of the DOC and the monitor.

2. Entry to any facility or any portion thereof shall not be
denied except for reasons of security including, but not limited to
items such as riot, lockdown or unforseen-events requiring enhanced

security measures. If the monitor is denied access to a facility

or any portion thereof for reasons of security, the monitor shall
be permitted access as soon as the circumstances which have caused
the security concern have been abated. If time is lost due to an

unforseen interruption, the monitor will be able to make up the
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lost time at a time mutually convenient to both the wonitor and the
Commissioner of the DOC.

3. If a monitor is denied access to a facility or any
portion thereof for reasons of security, and the monitor is
permitted access as soon as the circumstances which have caused the
security concern have been abated, the fact that access has been
denied will not, by itself, negatively affect the monitor's

compliance finding. A general explanation for the denial of accesgs

due to security shall be forwarded to the monitor and Plaintiffs as
soon as the Commissioner of the DOC determines that this disclosure

would not negatively impact the security of the prison system.

D. Access to Inmates and their Medical and
Classification Records

1. The monitor shall have access to and may review the
medical and classification records of Presumptive Class Members for
on-site feview. The monitor may also review medical and
classification files of inmates who have committed suicide and

former Presumptive Class Members when the monitor has good reason

to believe that the medical and classification file contains
information relevant to the performance of the monitor's duties.

Defendants shall redact the names of any confidential informants,
targets of ongoing investigations, the manner in which the fruits
of Internal Affairs techniques are compiled and filed and Intermal
Affairs investigatory techniques prior to the release of éocuments

containing such information.
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2. The monitor may review medical and classification records
of inmates other than Presumptive Class Members if the monitor
obtains an Authorization For Disclosure/Release of Health
Information Including Alcohol And/Or Drug Use, HIV/AIDS and
Psychiatric Records in the form attached hereto as Exhibit E.

3. If the monitor seeks to review medical and classification
records of inmates other than Presumptive Class Members or inmates
who have provided the monitor with a release, the DOC Health
Services Unit representative accompanying the monitor shall make a
determination, after a review of the inmate's records, whether the
inmate falls within the clase definition. The monitor shall be
permitted to review his/her medical and classification records if

the inmate falls within the class definition.

4. The monitor may conduct interviews with inmates in a
manner mutually convenient to the monitor and the
Administrator/Superintendent of the facility where the inmate is
housed.

5. The monitor shall keep a record of all documentation

reviewed and interviews conducted pursuant to-the Settlement

Agreement .
E. Representatives at Inspections, and Access to
i £
1. Counsel will not accompany the monitor during on-site
inspections.



2. Two attorneys for the Plaintiffs shall be permitted one

opportunity to jointly tour each of the new SUs, RTUs and TCUs upon
their opening and occupancy at a time convenient to the
Superintendent of the DOC facility and the Commissioner of the DOC.
Plaintiffs shall not charge Defendants for costs incurred as a
result of the inspection, including legal fees.

3. A pre-inspection conference call shall be conducted with
the monitor, Plaintiffs, Defendants, and the medical and mental
health service provider (s) under contract with the DOC not less
than one week prior to the beginning of the inspections. A post-
inspection conference call with the monitor, Plaintiffs, Defendants
and the medical and mental health service provider(s) under

contract with the DOC shall be conducted at the discretion of the

monitor. In any event, the monitor has the discretion to initiate
a telephone conference call with Plaintiffs, Defendants and the
medical and mental health service provider(s) under contract with
the DOC at any other time the monitor deems necessary.

4. During the inspection, the monitor will be accompanied by
a DOC custody escort and a reéresenta;ive from;%he'DOC Health
Services Unit.

5. During the inspection, the monitor may interview the
following individuals:

(a) DOC Custody staff: the monitor may first seek to
interview any DOC custody supervisor on any unit the monitor is
touring. If, after attempting to interview the custody supervisor,
the monitor has additional questions, the monitor may then seek to
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interview other corrections officers who are assigned to the unitsg
the monitor is touring.

(b) DOC Social Workers: any DOC social worker assigned to the
DOC facility where the monitor is inspecting.

(c) Administrative staff: any DOC Administrative staff member
of the DOC facility where the monitor is inspecting.

(d) DOC Central Office staff: any DOC Central Office staff
member provided that the monitor provides notice of the request to
interview the staff member one week prior to the interview, unless
the parties otherwise agree.

(e) Medical Services Provider(s) -- any employee.

(f) Mental Health Services Provider(s) -- any employee.

F. Contact with the Monitor

Absent a mutual agreement between Plaintiffs and Defendants to
the contrary or where otherwise provided in the Settlement
Agreement, there shall be no oral or written communications between
the monitor, Plaintiffs and Defendants aside from pre-inspection
and post-inspection telephone conferences during which Plaintiffs,
Defendants and the medical and mental health servgce provider (s)

are participating.

G. Substance of the Monitor's Report

1. The purpose of the monitoring is to facilitate and ensure
compliance with the terms of the Settlement Agreement. In addition

to monitoring the creation and implementation of the policies and
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procedures as set forth in Section III, the monitor shall create

written objective criteria, based upon the Plan and the

Regulations, on which Defendants' compliance with the Settlement
Agreement shall be judged. The written objective criteria shall be
organized according to the following categories:
(a) Discipline
{b} Reception Evaluations
(c) 8SUs
(d) RTUs and TCUs
(e) Outpatient Care
(f) Inpatient Care (with the understanding that the DOC will
participate in the commitment process, but cannot
guarantee that TPH will take the inmate upon the
conclusion of the commitment process)
(g} Construction
(h) Training
(i) Creation of Policies
() staffing

2. The monitor shall memorialize his or her findings by way

of a written report following each set of inspections. Reports

shall be organized according to the categories set forth in Section
(G) (1) and shall contain the following:

(i) Steps taken by Defendants to implement the terms of the
Settlement Agreement since the monitor's prior report and a

systematic review of the progress regarding each of the written

objective criteria formulated by the monitor since the monitor's

prior report;



(ii) Changes in circumstances affecting Defendants' ability to
provide the medical, mental health or custodial care provided for
by the Settlement Agreement since the monitor's prior report;

(iii) Recommendations which may facilitate implementation of
the terms of the Settlement Agreement, including a summary of any
conversations between the monitor and representatives of the DOC or
medical or mental health service providers under contract with the
DOC concerning such recommendations that were conducted outside the
presence of Plaintiffs' counsel;

(iv)} A finding with respect to whether the Defendants are in
Substantial Compliance or Non-Compliance as to each category set

forth in Section IV(G} (1).

3. Unless otherwise agreed to by - the Plaintiffs and
Defendants, the monitor shall provide a copy of his report
simultaneously to Plaintiffs and Defendants within 30 days of the
conclusion of the on-gite inspections which form the basis of the

report.

H. Definition of Compliance .
1. Substantial Compliance shall be determined on a category

by category basis. The categories to be evaluated are those

identified in Section IV(G) (1). Substantial Compliance for a

specific category shall mean that Defendants have and may
reasonably be expected to continue to substantially satisfy the
written objective criteria set forth by the wmonitor for that
category. To achieve Subsgstantial Compliance the Defendants need
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not be in perfect, 100%, compliance with each of the written
objective criteria set forth by the monitor for that category. The
monitor shall have the discretion to measure Substantial Compliance
in each category by weighting the various written objective
criteria.

2. Non-Compliance means efforts which do not meet the

definition of Substantial Compiiance for a particular category.
Non-Compliance shall include Defendants' failure to permit the
monitor to undertake inspections according to the terms set forth
herein. A finding of Non-Compliance shall not be based on

isolated, non-continuing instances of failure to substantially

satisfy the objective criteria in the categories identified in
Section IV(G) (1), nor shall a finding of Non-Compliance be based on
omissions of a technical or unimportant nature.

3. An independent decision of any individual DOC employee or
employee of any medical or mental health services provider (s} under
contract with the DOC not to speak with the monitor shall not
result in a finding of non-compliance so long as the monitor is
able to obtain the information he/she_is seekiﬁé from another
source in a timely manner. The employees of the medical and mental
health services provider(s) under contract with the DOC are
required to communicate with the monitor except in the limited
circumstance that a.psychiatrist, psychologist, licenced social
worker, licenced clinical social worker or psychiatric nurse
(hereafter collectively referred to as "mental health clinicians™)

has a good faith belief that disclosure of information would be
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detrimental to an inmate's mental health. 1In the event that a
mental health clinician has such a belief, the mental health
clinician shall provide the monitor with an explanation which forms
the basis of their refusal to communicate with the monitor without

revealing the nature of the confidential information.

I. Emergent Circumstances

If during the course of an inspection the monitor finds a
circumstance which poses an imminent and significant health or
safety risk to Class Member(s), the monitor shall immediately
contact the DOC 'Health Services representative accompanying the
monitor on the inspection and any other appropriate person to

alleviate the perceived risk. If the monitor's concerns about any

individual and/or any systemic problem are not satisfactorily
addressed, the monitor shall initiate a telephone conference with
Plaintiffs, Defendants, and the medical and mental health services
provider(s) under contract with the DOC. Defendants shall have 24
hours from the conference call to address and/or remedy the
circumstance which the monitor finds to pose -ah imminent and
significant health or safety risk to élass Member(s) . If the
imminent and significant health or safety risk to Class Member(s)
is not adequately addressed and/or remedied within 24 hours,
Plaintiffs may file an application to remedy the emergent

circumstance with the court. i
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J.  Curing Non-Compliance

1. If the monitor finds Substantial Compliance in any
category identified in Section IV(J) (5), Plaintiffs shall have 15
calendar days from receipt of the report to serve objections to the
monitors' report on the monitor and the Defendants. Upon
consideration of the Plaintiffs' objection, the monitor may revise
his or her findings. If the monitor, upon consideration of the
objections, revises his/her finding to one of Non-Compliance, the
procedures set forth in Sections IV(J) (2), (3) and (6) below shall
apply.

2, If the monitor finds Non-Compliance in any category
identified in Section IV(J) (5), Defendants shall have:

(a) 20 calendar days from receipt of the report to serve
objections to the monitors' report on the monitor and Plaintiffs.
Plaintiffe shall have 7 calendar days from receipt of the
objections to serve a response upon the monitor and Defendants.
Upon consideration of any Defendants' objections and Plaintiffs:
responses, the monitor may revise his or her findings. If the
monitor, upon consideration of the objectionq;,and résponses,
revises his/her finding to one of Substantial Cémpliance, this
finding shall relate back to the date of the last regular

inspection and shall not negatively affect the period of continuous

Substantial Compliance and shall not be counted as a "cure" for the
purposes of Section IV(J) (5); and
(b} 30 calendar days from receipt of the report to cure any

deficiencies noted in the report. For the purpose of counting the
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30 calendar days, the time the monitor spends considering

objections provided under Section IV(J) (2){a), shall not be
counted.
3. Plaintiffs and Defendants agree that Defendants shall be

entitled to a prescribed number of opportunities within each
compliance category to cure a finding of Non-Compliance without
adversely affecting the period of continuous Substantial Compliance
(hereinafter referred to as a "cure"). Thus, Defendants shall be
deemed to remain in continuous Substantial Compliance
notwithstanding the monitor's initial finding of Non-Compliance if
Defendants remedy in a timely manner the deficiencies found by the
monitor using one or more of their prescribed cures set forth in
Section IV(J) (5).

4. If Defendants cure the deficiency which caused a finding
of Non-Compliance by using one of the allotted "cures" set forth in
Section IV(J) (5), the following shall apply:

(a) if the monitor can determine from written documentation
provided by Defendants and copied to Plaintiffs that the deficiency
has been cured to his or her satisfaction, then the monitor shall
issue a revised finding of Substantial Complianéé.ﬁ The effective
date of the revised finding of Substantial Compliance shall be tﬁe
date of the inspection which gave rise to the initial finding of

Non-Compliance; or

{b) if the monitor cannot determine from written

documentation that the deficiency has been cured, such that an on-

site inspection of the DOC facility is necessary, Defendants shall
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have the option of paying for additional on-site inspection(s) at
the facility/facilities where the deficiency occurred. If, after
such additional on-site inspection(s), the monitor finds
Substantial Compliance, the monitor shall issue a revised report
that includes a revised finding of Substantial Compliance and the
effective date shall be the date of the inspection which gave rise
to the finding of Non-Compliance.

5. The number of cures which Defendants may use are set
forth in the following table. In the event that the monitor
determines that the deficiency has been cured, Plaintiffs and
Defendants will accordingly adjust the table of cures to reflect

the number of remaining cures available to Defendants in each

compliance category.

Category Number of Cures
Discipline 2
Reception Evaluations 2

SUs 2

RTUs and TCUs - |2 )
Outpatient Care 3
In-Patient Care (that the DOC will 2
participate in the commitment process,

with no guarantee that TPH will take the

inmate upon the conclusion of the

commitment process)

Construction 2
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Training 2

Creation of Policies _ 1

Staffing 1 (which may only
used at the

discretion of the
monitor and when the
overall staffing
does not fall below
85%)

6. In the event that Defendants have exhausted all of the
allotted cures for a category pursuant to Section IvV(d) (s5),
Defendants may remedy a deficiency which caused a finding of Non-
Compliance in such category and the following shall apply:

(a) if the monitor can determine from written documentation
provided by Defendants and copied to Plaintiffs that the deficiency
has been remedied to his or her satisfaction, then the monitor
shall issue a finding of Substantial Compliance. The effective
date of the finding of Substantial Compliance shall be the date of
the remedy as identified on the documentation provided by
Defendants and a new 12 month “period of continuous Substantial
Compliance shall begin for that categorf; or |

{(b) if the monitor <cannot determine from written
documentation that the deficiency has been rémedied, such that an
on-site inspection qf the DOC facility is necessary, Defendants
shall have the option of paying for additional on-eite
inspection(s) at the facility/facilities where the deficiency

occurred. If, after such additional on-site inspection(s), the
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monitor finds Substantial Compliance, the monitor shall issue a
report that includes a finding of Substantial Compliance, of which
the effective date shall be the date of the additional on-site
inspection and a new 12 month period of continuous Substantial

Compliance shall begin for that category.

K. Enforcement of the Settlement Agreement

1. Prior to bringing an action to enforce the Settlement
Agreement, Plaintiffs and Defendants must wait until the last date
to cure or remedy a deficiency has passed pursuant to Sections
IV(I) or (J). Whoever cobjects to the monitor's finding shall bear
the burden of proof in any action to enforce the Settlement
Agreement .

2, The monitor’'s report and any documents reviewed or

information obtained during the monitoring period may be used in
any action to enforce the Settlement Agreement. Any discovery
produced during the course of the Amended Class Action Suit may
also be used in any action to enforce the Settlement Agreement
subject to the terms of the Confidentiality Orders

3. Any iedacted portions of doc;*uments or categories of
evidence that Defendants have refused to give the monitor may not
be offered by Defendants as evidence in opposition to an action to
enforce the Settlement Agreement.

4. Any factual information not presented to the monitor in
the course of the proceedings described herein will not be admitted

as evidence unless the party offering the factual information can
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demonstrate (a) the factual information had been overlooked in good

faith or (b) the original document has been lost or destroyed.

L. Fid iali f Moni ‘s T
1. Until Plaintiffs file a report of the monitor with the
court in connection with an action to enforce the Settlement
Agreement, all reports of the monitor shall be designated
confidential and shall be disclosed only to the following persons:
(a) Any medical and mental health services provider(s) under
contract with the DOC;

(b} Any of the named Defendants, including their directors,
officers, employees, agents and personnel or any administrative
personnel of the DOC who is determined by Defendante to be
necessary to assist in the implementing the Settlement Agreement;

(c) Counsel for the Plaintiffs, Defendants and wmedical and
mental health services provider(s) under contract with the DOC
including partners, associates, law <clerks, law students,
secretaries, paralegal assistants and employées of such counsel to
the extent reasonably necessar§ to render proféﬁgional services
with respect to the Settlement Agreement; and

(d) Former employee witnesses, outside non-party consultants
or experts retained for the purpose of assisting counsel regarding
the Settlement Agreement.

2. Unless otherwise agreed to by Plaintiffs and Defendants

or as set forth below, or ordered by the court, any monitor's
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report, filed with the court is presumptively a public document

with the following limitations:

{(a) All references to Classified Records shall be redacted

from the monitor's report before Plaintiffs publicly file the
report with the court. Plaintiffs shall simultaneocusly file an
unredacted copy of the Monitor's Report with the court under seal.

(b) Prior to filing the monitor's report with the court, the
names, numbers and other identifying information of all inmates
referred to in the monitor's report or in any medical records
attached thereto shall be redacted. Plaintiffs and Defendants
agree to use a key that permits the identification of the inmates
by pseudonym. The names, numbers and other identifying information
of all inmates referred to in the monitor's report or in any
medical records attached thereto shall be filed with the court
under. seal.

3. All documents identified in this Settlement Agreement and
produced to and reviewed by the monitor, with the exception of
medical records and Classified Records, are deemed public
documents. : =

4. If Plaintiffs decide to file a feport of the monitor with
the court in connection with an action to enforce the. Settlement
Agreement, Plaintiffs shall notify Defendants and the medical and
mental health service provider(s) under contract with the DOC.
Upon receipt of such notice: (i} the Defendants shall have three

(3) business days to seek redaction of portions of the report which

threaten security, contain the name, number and other identifying
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information of the inmate who is the subject of the record (with
the understanding that the sole purpose for redacting identifying
information is to protect an inmate's privacy), or contain

information set forth in Clasgified Records and (ii) the medical

and mental health service provider(s) under contract with the DoC
shall have three (3) business days to seek redaction of portions of
the report which contain confidential medical and mental health
services provider(s) information.

5. If Plaintiffs and/or Defendants and/or the medical
services provider(s) and/or the mental health service provider (s)
under contract with the DOC are able to mutually agree to the
redactions, then those portions of the documents which are the
subject of the redactions shall be filed with the court under seal.

6. If Plaintiffs and/or Defendants and/or the medical
services provider(s) and/or the mental health service providers are
unable to mutually agree to the redaction, then the party seeking
the disputed redaction shall apply to the court for a Protective
Order regarding the redacted portipn(s) of the report within 10
business days of the date of the filing of the astion to enforce
the Settlement Agreement. Pending resoiution of a party's motion
for a Protective Order, any monitor's report filed with the court
by Plaintiffs shall bear all requested redactions.

7. Any monitq;'skreport, or portion thereof, which is not
used during an action to enforce the Settlement Agreement shall

remain confidential.
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8. Until Plaintiffs file a report of the monitor with the
court in connection with an action to enforce the Settlement
Agreement, any person receiving the monitor's report shall be
provided a copy of this Settlement Agreement and shall execute an
acknowledgment in the form attached hereto as Exhibit F in which

such person shall agree to be bound by the confidentiality

provisions contained herein.

M. Confidentiality of Medical Records Reviewed by and
Produced to the Monitor

1. Until Plaintiffs file either a report of the monitor
containing medical records or medical records with the Court in
connection with an action to enforce the Settlement Agreement, all
medical records shall be designated confidential and shall be
disclosed only to the following persons:

(a} Any medical and mental health services provider{s) under
contract with the DOC;

(b) Any of the named Defendants, including their directors,
officers, employees, agents and personnel or any administrative
personnel of the DOC who is .determined by -Hgéendants to be
necessary to assist in implementing the Settlement Agreement;

(¢} Counsel for the Plaintiffs, Defendants or any medical or
mental health services provider(s) under contract with the DOC,
including partners, associates, law clerks, law students,
secretaries, paralegal assistants and employees of such counsel to
the extent reasonably necessary to render professional services
with respect to the Settlement Agreement;
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(d}) Former employee witnesses, outside non-party consultants

or experts retained for the purpose of assisting counsel regarding
the Settlement Agreement; and

(e) The monitor selected in accordance with the terms of this
Settlement Agreement.

2. If any medical records are filed with the court,
including medical records in the monitor's report, they shall be
redacted by the offering party to eliminate the name, number and
other identifying information of the inmate who is the subject of
the record. During any court proceeding, Plaintiffs and Defendants
agree to use a key that permits the identification of the inmates
by pseudonym.

3. If Plaintiffs decide to file medical records, including
those contained in the monitor's report, with the court in
connection with an action to enforce the Settlement Agreement,
Plaintiffs shall notify Defendants and the medical and mental
health service provider(s) under contract with the DOC. Upon
receipt of such notice, Defendants shall have three (3) business
days to seek redaction of portions of the repqpt{which threaten
security, or contain the name, numbe? and other identifying

information of the inmate who is the subject of the record, with

the understanding that the sole purpose for redacting identifying
information is to protect the inmate's privacy.
4. If Plaintiffs and Defendants are able to mutually agree

to the redactions, then those portions of the documents which are



the subject of the redactions shall be filed with the court under
seal.

5. If Plaintiffs and Defendants are unable to mutually agree
to the redaction, then such party seeking the disputed redaction
shall apply to the court for a Protective Order regarding the
redacted portion(s) of the report within 10 business days of the
date of filing of the action to enforce the Settlement Agreement.
Pending resolution of Defendants' motion for a Protective Order,
any monitor's report filed with the court by Plaintiffs shall bear
all requested redactions.

6. Persons obtaining access to medical records may show the
inmate who is the subject of the record the contents of the record
with the exception of diagnostic and evaluative information.
However, factual information contained in the diagnostic and
evaluative portion of any records may be verified by the specific
inmate who is the subject of such medical record. 1In any event, no
inmate shall be shown the content of any other inmate's medical
records.

7. Except as provided for in Section IV(ML§5), any medical
records, or portions thereof, including those c&htained in any
monitor's report, which are not used during an action to enforce
the Settlement Agreement shall remain confidential.

8. Any person receiving medical records, including those
contained in a monitér's report, shall be provided a copy of this

Settlement Agreement and shall execute an acknowledgment in the



form attached hereto as Exhibit F in which such person shall agree

to be bound by the confidentiality provisions contained herein.

M. Confidentiality of Classified Records Reviewed by
and Produced to the Monitor

1. All Classified Records, including those contained in any
monitor's report, which are to be used in connection with an action
to enforce the Settlement Agreement, shall be filed with the court
under seal.

2. Classified Records shall be disclosed only to the
following persons:

(a) Any medical and mental health services provider(s) under
contract with the DOC;

(b) Any of the named Defendants, including their directors,
officers, employees, agents and personnel or any administrative
personnel of the DOC who is determined by Defendants to be
necessary to assist in implementing the Settlement Agreement;

(c¢) Counsel for Plaintiffs, Defendants or any medical or
mental health services provider(s) under contract with the DOC,
including partners, associatéé, law clerksy;{ﬁaw students,
secretaries, paralegal assistants and employees of such counsel to
the extent reasonably necessary to render professional services
with respect to the Settlement Agreement;

(d) Court officials involved in an action to enforce the

Settlement Agreement;
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(e) Court K reporting personnel involved in taking or
transcribing testimony in an action to enforce the Settlement
Agreement;

(£} Any person that the court designates in the interest of
justice, upon terms that the court deems proper;

{g) Former employee witnesses, outside non-party consultants
or experts retained for the purpose of assisting counsel regarding
the Settlement Agreement; and

{h) The monitor selected in accordance with the terms of this
Settlement Agreement.

3. Persons obtaining access to Classified Records, including
those contained in any monitor's report, shall not discloge
information in the Classified Records to any named Plaintiff, any
Presumptive Class Member or any other inmate; however, factual
information contained in such records may be verified by the
specific inmate who is the subject of such Classified Record.

4. Any Classified Records, or portions thereof, including
those contained in any monitor's report, which are not used during
an action to enforce the Settlement Agreement: shall remain
confidential. )

5. Any person receiving Classified Records, including those
contained in any monitor's report, shall be provided a copy of this
Settlement Agreement and shall execute an acknowledgment in the
form attached hereto-as Exhibit F in which such person shall agree

to be bound by the confidentiality provisions contained herein.
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0. Limitation on Use of Monitor's Report, and
Documents Reviewed by and Information Produced to
the Monpitor

1. The monitor's report may not be introduced as evidence in
any other proceedings or form the basis of any other proceeding
other than an action to enforce the Settlement Agreement pursuant
to Section XIII(6) and (7).

2. Documents reviewed by and information produced to the
monitor may not be used in any proceeding other than an action to
enforce the Settlement Agreement pursuant to Section XIII (6) and
(7).

3. If Plaintiffs, Defendants or the medical and mental
health services provider(s) under contract with the DOC, receive a
subpoena or other discovery request, except as provided in Section
XIII(7), commanding production of the monitor's report or any
documents reviewed by or information obtained during the course of
the monitoring period, the entity or person receiving the subpoena
or request shall immediately notify the Plaintiffs, Defendants and
the medical and mental health services provider(s) under contract
with the DOC of the service of-the subpoena or‘?équest, so that
they have the opportunity to object to the production of the
information or documents and seek to quash the subpoena or have an
appropriate protective order entered.

4. Neither Plaintiffs, Defendants nor the medical or mental

health services provider(s}) under contract with the DOC shall be

permitted to oppose a motion to quash a subpoena for the above
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referenced documents and information or a motion for a protective

order relative to such documents in another proceeding.

P. Disclosure of Identities of Presumptive Class
Members :
1. Neither the DOC, the medical or mental health services

provider(s) under contract with the DOC, nor their counsel shall
reveal the name of any Presumptive Class Member or discuss the
Presumptive Class Member's role in this case with any custody
personnel or health care provider other than in connection with the
delivery of health care services to such inmate or for the
preparation of its defense in an action to enforce the Settlement
Agreement. The DOC, the medical and mental health services
provider (s) under contract with the DOC and their counsel shall

inform any custody personnel or health care provider, to whom such

disclosure is necessary for the preparation of their defense in an
action to enforce the Settlement Agreement, that the identities and
roles of all Presumptive Class Members must remain confidential.
2. Should any Presumptive Class Member voluptarily disclose
his or her identity, Defendants may initiate a cohféfence call with
the court to determine whether and to what extent the
confidentiality provisions of this Settlement Agreement shall

continue to be applicable to this particular Presumptive Class

Member. .



Q. Reporting Reguirements

(1) By May 19, 1999, Defendants shall provide the monitor and
Plaintiffs with a report demonstrating that the training and
construction contemplated by the Plan have been commenced in
accordance with Section I(B).

(2) On a date convenient to Plaintiffs, Defendants and the
monitor in or about May 1999, a conference call shall be held with
the monitor, Plaintiffs and Defendants wherein Defendants shall
provide a oral report on the status of the remaining aspects of the
Plan.

(3) By June 1, 1999, Defendants shall provide the monitor and
Plaintiffs with copies of the policies and procedures in accordance
with Section I(B) and Section III.

(4) By July 1, 1999, Defendants shall provide the monitor and
Plaintiffs with a report demonstrating that the remaining
components of the Plan have begun operation in accordance with
Section I(B).

(5) On May 19, 1999 and July 10, 1999, Defendants shall
provide the monitor and Plaintiffs with the following reports with
the understanding that these reports are beiné' provided for
informational purposes only:

{a) critical incident reports and Internal Affairs reports of
suicides from January 1, 1999 through May 1, 1999 and May 2, 1999

through June 30, 1998;
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(b) critical incident reports and Internal Affairs reports
related to deaths of Class Members from January 1, 1999 through May
1, 1999 and from May 2, 1999 through June 30, 1999;

{(¢) critical incident reports of self-mutilation of Class
Members which results in outside hospital care from January 1, 1999
through May 1, 1999 and from May 2, 1999 through June 30, 1999.
When a self-mutilation of an inmate occurs, the DOC shall first
cross reference the name of the inmate against the special needs
rosters. If the name of the inmate appears on the special needs
rosters, the critical incident report shall be provided. If the
name of the inmate does not appear on the special needs rosters,
the DOC shall review the inmate's medical and mental health file to
determine whether the inmate falls within the class definition and,
if so, the cfitical incident report shall be provided;

(d) the names of all inmates committed to Trenton Forensic
Hospital from January 1, 1999 through May 1, 1999 and from May 2,
1999 through June 30, 1999; and

(e) all discharge summaries for inmates returning from
Trenton Forensic Hospital from January 1, 1999 thzgugh May 1, 1999
and from May 2, 1999 through June 30, 1999. o

(6) From July 1, 1999 until the end of the monitoring period
or the time in which the monitor states that no further reporting
is necessary pursuant to Section IV(Q) (9), whichever comes first,
Defendants shall prévide the following quarterly reports to the

monitor and Plaintiffs in advance of the on-site inspections at a
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time mutually agreeable to the monitor and the Plaintiffs and
Defendants:

(a) monthly mental health staff charts which shall reflect
staff assigned to each of the DOC's facilities, including the SUs,
RTUs and TCUs;

(b) invoices from the mental health services provider(s)
reflecting the professional position, the contract FTEs and the
hours per pay period {information related to payment for services

shall be redacted);

(c) monthly special needs rosters and monthly mental health
contact rosters;

(d) monthly rosters of the inmates housed on the SUs, RTUs
and the TCUs;

(e) monthly census rates for the SUs, RTUs and TCUs;

(f) statistical or narrative summary of training efforts
undertaken since the last reporting period;

(g} critical incident reports related to Class Members who
are housed on the SUs, RTUs and TCUs since the last reporting
period; - -

(h} critical incident reports and Internal Afféirs reports of
suicides since the last reporting period;

(i) critical incident reports and Internal Affairs reports
related to deaths of Class Members since the last reporting period;

(j) critical iﬁcident reports of self-mutilation of Class

Members which results in outside hospital care since the last

reporting period. When a self-mutilation of an inmate occurs, the

- 45 -



DOC shall first cross reference the name of the inmate against the
names cf the Presumptive Class Members. If the name of the inmate
appears on one of the Presumptive Class Member lists, the critical
incident report shall be provided. If the name of the inmate does
not appear on one of the Presumptive Class Member list, the DOC
shall review the inmate's medical and mental health file to
determine whether the inmate falls within the class definition and,
if so, the critical incident report shall be provided;

(k) documents related to the implementation of the
involuntary medication policies and procedures since the last
reporting period, including critical incident reports;

(1} the names of all inmates committed to Trenton Forensic
Hospital since the last reporting period;

(m) all discharge summaries for inmates returning from
Trenton Forensic Hospital since the last reporting period;

(n) any monthly statistical reports (including any narrative
summaries} in accordance with current practice that describe
programs and services available to Class Members and the
utilization of such services; - -

(o) critical incident reports reflecting indidents arising
from_the use of restraints;

(p) the schedule of the CQI reports from the mental health
services provider(sg), the issues to be audited, the format of the
CQI, and an affidavi£ that the CQI was completed;

(g) Quality Assurance reports of the defendants related to

the implementation of the Plan, including, but not limited to the
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administration of medication, with the understanding that (i) all
conclusions and opinions shall be redacted, (ii) the facts set
forth in the Quality Assurance reports cannot be referenced within
the monitor's report and (iii) the facts set forth in the Quality
Assurance reports cannot form the basis of the monitor's opinion;
and

(r) Internal Affairs reports involving inmates housed on the
SUs, the RTUs and the TCUs. Prior to the release of these reports,
Defendante shall redact the name of any confidential informant, the
targets of ongoing investigations, the manner in which the fruits
of Internal Affairs investigations are compiled and filed and
Internal Affairs investigatory techniques.

(7) From July 1, 1999 until the end of the monitoring period
or the time in which the monitor states that no further reporting
is necessary pursuant to Section IV(Q) (9), whichever comes first,
Defendants shall, on a quarterly basis, provide the monitor and
Plaintiffs, in advance of the on-site inspections at a time
mutually agreeable to the monitor and the Plaintiffs and
Defendants, disciplinary records of Class Members housed in
administrative segregation as follows: -

(a) On a date to be agreed upon by the Plaintiffs and
Defendants prior to the next inspection, the DOC shall cross-
reference the names of all inmates housed in administrative
segregation units AQainst the names of the Presumptive Class
Members. A 1list of all Presumptive Class Members housed in

administrative segregation units will be forwarded to the monitor
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and an asterisk placed next to the name of any inmate placed in
administrative segregation prior to the implementation of the
Regulations.

(b) The monitor shall then select the names of inmates whose
disciplinary records are requested. The monitor shall select no
more than 40 names in the first reporting period. For subsequent
reporting periods, the monitor shall select either 25 names or 15%
of the class membership housed in administrative segregation,
whichever is higher, but in no event more than 40 names.

{(c) For each name selected by the monitor, Defendants shall
provide (i) the disciplinary records which form the basis of the
inmate's placement in administrative segregation, after having
redacted the name of any confidential informant, the targets of
ongoing investigations, the manner in which the fruits of Internal
Affairs investigations are compiled and filed and Internal Affairs
investigatory techniques; and (ii) any records related to the
Special Administrative Segregation Review Committee ("SASRC")
review of the inmate's continued confinement in administrative
segregation. - "

8. From July 1, 1999 until the end of the méﬁitoring period
or the time in which the monitor states that no further reporting
is necessary pursuant to Section IV(Q) (9), whichever comes first,
Defendants shall, on a quarterly basis, provide the monitor with a
1list of the inmates Bn the SUs, RTUs and TCUs who have committed

disciplinary infractions since the last reporting period. The

monitor may then select names from this list for whom Defendants
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shall provide the monitor with: (a) the records of that inmate's
disciplinary action, after having redacted the name of any
confidential informant, the targets of ongoing investigations, the
manner in which the fruits of Internal Affairs investigations are
compiled and filed and Internal Affairs investigatory techniques,
and (b) any records related to the 8pecial Administrative
Segregation Review Committee ("SASRC") review of the inmate's
confinement in administrative segregation.

(9) After each category has sunset, a conference call shall
be held with the monitor, Plaintiffe and Defendants to discuss the
reporting provisions set forth in Section IV(Q). During this
conference cal%, the monitor shall advise Plaintiffs and Defendantsg
which of the above referenced reporting documents are still
relevant to the monitoring and should continue to be produced.

(10) The monitor can request, and Plaintiffs and Defendants
shall negotiate, any other documents or reports which would assist
the monitor in performing his/her duties under the terms of the

Settlement Agreement.

(11) In the event that Defendants decide{fto produce a
previously redacted document or previously withheld document, then
this category of document will be produced thenceforth in the same

manner.
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V.  INDIVIDUAL COMPLAINTIS

The DOC Health Services Unit Supervisor shall have primary
responsibility for responding to inmate complaints concerning
mental health care and to whom Plaintiffs may forward inmates:
concerns for action and for a response to counsel. All documents
relating to complaints referred to and/or handled by the designees
shall be forwarded by the DOC to the monitor, Plaintiffs, and the

medical and mental health services provider(s) under contract with

the DOC.

VI. NEW CONTRACTORS

The DOC shall incorporate the relevant terms of the Settlement
Agreement related to programmatic requirements, policies and
procedures and staffing in any subsequent Request for Proposal for

medical or mental health care.

VII. TERM OF THE AGREEMENT

1. In his or her report, the monitor shall make a finding of
Substantial Compliance or Non-Compliance fééﬁﬁeach category
identified iﬁ Section 1IV(G) (1). As each category reaches 12
consecutive months of Substantial Compliance, it shall sunset and
no longer be the subject of further monitoring.

2. Once each of the categories identified in Section IV(G) (1)

have sunset, the Settlement Agreement will automatically terminate,

without a need for a motion by any party.
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3. In the event that Defendants remedy a finding of Non-
Compliance in a category pursuant to Section (IV) (J}(6), the 12
month period of continucus Substantial Compliance will begin again -

for that category pursuant to the terms of Section (IV) (J) (6).

VIII. RETURN OF CONFIDENTIAL DOCUMENTS

1. Documents which have been marked "Confidential" during
the course of this litigation, have been designated Confidential
under the terms of the Confidentiality Order (hereinafter
collectively referred to as the "pre-settlement documents") or have
been reviewed by or produced to the monitor (the *"monitor
documents") shall be returned to the DOC within thirty (30) days of
the termination of the Settlement Agreement.

2. Upon request of CMS or CBS, pre-settlement documents and
monitor documents which have been produced by CMS or CBS shall be
returned to CMS or CBS the earliest of (i) the date they are no
longer the medical or mental health service provider under contract
with the DOC (but in no event earlier than the date of the order of
dismissal) or (2) the end of thé monitoring peridai

3. Until the pre-settlement and monitor documents have been
returned to Defendants, CMS or CBS as provided in Sections VIII(1)

and VIII(2), Sandra Cobden, Esquire, shall be responsible for

maintaining the pre-settlement documents in a secure location.
Plaintiffs' counsel shall maintain the monitor documents in a

secure location.
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4. Plaintiffs shall not charge Defendants, CMS or CBS any
administrative costs related to the return of the pre-sgettlement or
monitor documents. Defendants, CMS and CBS shall be responsible
for any shipping costs associated with the return of their pre-

settlement and meonitor documents.

IX. ALTERATIONS

1. The terms and conditions reflected in this Settlement
Agreement shall not be amended, changed or altered orally. Such
terms and conditions may be amended, changed or altered only by
written agreement between the parties through their respective
counsel.

2. Should any party desire a modification of the
confidentiality provisions at any time during the monitoring
period, said party may apply to the court for a modification of

these terms.

X. DISCLAIMER OF LIABILITY

-
- -

Plaintiffs and Defendants expressly acknowlédgé and agree that
this Settlement Agreement applies to the Amended Class Action Suit
and does not constitute an admission of liability by Defendants or
the DOC. This Settlement Agreement only affects Plaintiffs' claims
raised in the Amended Class Action Suit in Exhibit A. Defendants
have denied liability and expressly continue to deny iiability

despite their willingness to enter into this Settlement Agreement .
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Except as otherwise provided herein, Plaintiffs and Defendants
acknowledge and agree that this Settlement Agreement can be used
for no purpose other than to set forth the understanding of the
Plaintiffs and Defendants and may not be introduced as evidence in

any other proceedings, nor form the basis of any other proceeding.

XI. DISSOLUTION AND SEVERABILITY

Plaintiffs and Defendants agree that if any provision or
provisions of this Settlement Agreement are found to be contrary to
law, the remaining provisions will not be affected and shall

remain in full force and effect.

XII. DISSEMINATION

Defendantes shall provide a copy of the Settlement Agreement,
the Order Directing Notice of Proposed Settlement, the plain
language summary in English and Spanish and the comment sheet with
return envelope provided by Plaintiffs in a sealed_envelope to each
Presumptive Class Member listed on the special needs rosters on
April 30, 1999. Dissemination to each of these-;;ésumptive Class
Members shallrbe made within thirty (30) days of the execution of

this Settlement Agreement. A copy of the Settlement Agreement, the

Order Directing Notice of Proposed Settlement, the plain language
summary in both English and Spanish, the comment sheet and return
envelope provided by Plaintiffs shall also be given to each of the

inmate paralegals in all DOC facilities and posted in the
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administrative segregation units and law libraries within thirty
(30) days of the execution of this Settlement Agreement.
Dissemination of the Settlement Agreement, the Order Directing
Notice of Proposed Settlement, the plain language summary in both
English and Spanish and the comment sheet with return envelope will
be made by DOC Social Workers who may be supplemented by DOC

custody supervisors when necessary.

XIIY. ENFORCEMENT

1. Plaintiffs and Defendants agree that this is a mutually
binding Settlement Agreement.

2. The Settlement Agreement is a contract permitted under 18
U.S.C. Sec. 362{c) (2) (B), enforceable under the law of contracts of
the State of New Jersey.

3. Defendants have agreed to enter into this Settlement

Agreement in consideration for Plaintiffs' agreement to accede to

the dismissal of this litigation with prejudice.

4, Neither Defendants nor Plaintiffs shaiarchallenge the
validity of this Settlement Agreement on the'i;;ound that the
signatories héreto lack the authority or capacity to contract or
the ground that the Settlement Agreement is not supported by
adequate consideration.

5. Plaintiffs" filing of a monitor's report that contains
allegations of Defendants' breach of the Settlement Agreement with

the court in connection with an action to enforce the Settlement



Agreement shall be deemed notice under the provisions of the New
Jersey Contractual Liability Act, N.J.S.A. 59:13-5, and Defendants
shall not, under these circumstances, oppose an action to enforce
the Settlement Agreement for failure to satisfy statutory notice
requiréments, including the 90 day waiting period.

6. Actions to enforce the Settlement Agreement shall be
brought in the Superior Court of New Jersey, Chancery Division
unless otherwise prohibited by law. Venue shall be in Mercer
County unless prohibited by R. 4:3-2(a}) (2) of the Rules Governing
Civil Practice.

7. These provisions do not preclude the Plaintiff class from

bringing a new action in federal court in the event that the

monitor finds Defendants in Non-Compliance. In such an action, the

Plaintiff class will be permitted to use the portion of the
monitor's report which specifically refers to the finding of Non-
Compliance, along with any documents supporting this specific
finding. 1In addition, Plaintiffs may rely upon their knowledge of
the monitor's report(s), the monitoring document(s), and the
discovery produced pursuant to “the Amended Clagszction suit to
formulate discovery requests. Use of any portion of the monitor's
report or supporting documentation shall be governed by the
remaining confidentiality provisions of the Settlement Agreement,
including, but not limited to, the provisions governing when and
how documents shall be filed with the court under seal.

8. The parties agree that the Settlement Agreement is not a

contract for personal services and that, in the event of a breach,
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the Settlement Agreement is capable of judicial enforcement by way

of specific performance unless otherwise prohibited by law.

XIV. SURVIVAL OF CONFIDENTIALITY PROVISIONS

The confidentiality provisions and obligations of this

Settlement Agreement shall survive the conclusion of this action.

'XV. PLAINTIFFS' ATTORNEYS FEES

Defendants shall pay Plaintiffs' attorneys' fees and costs in
the amount of $1,220,000. Except as otherwise provided herein,
Plaintiffs shall not make any further application for attorneys'
fees and costs.
Debevoise & Plimpton Seton Hall University

School of Law
Center for Social Justice

da LB R Tionder

Sandra Cobden, Esquire Patricia Perlmutter, Esq.
Attorney for Plaintiffs Attorney for Plaintiffs

DATED: 5’/!1((}(} _ DATED: §/Q/:,CF‘T

OF NEW JERSEY

By:

Diagﬂ% M. Moratti-
Depfity Attorney General
Attorney for Defendants

o, § | (397
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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

Patricia P. Perimutter (PP 1666)
Seton Hall University School of Law
Center For Social Justice

Inmate Advocacy Law Clinic

833 McCarter Highway

Newark, NJ 07102

D.M., L.K., A.O. and J.W., individually, and on : Index No.
behalf of all others similarly situated, Civil 96-1840 (AET)
: FIRST
PLAINTIFFS, AMENDED
: CLASS ACTION
v. COMPLAINT

WILLIAM F. FAUVER, GARY J. HILTON,

HOWARD L. BEYER, EUGENE F. O'NEILL,

JOHN FORKER, DR. THOMAS FARRELL,

DR. RICHARD CEVASCO, CORRECTIONAL MEDICAL
SERVICES, INC., AND CORRECTIONAL BEHAVIORAL
SOLUTIONS OF NEW JERSEY, INC.

DEFENDANTS.

Plaintiffs, by their attorney-s, allege as follows, upon personal belief as
to themselves and on informdtion and belief as to all other matters:
PRELIMINARY STATEMENT
1. This is a class action brought by plaintiffs on behalf of a class
consisting of themselves and all persons who suffer DSM IV, Axis I and/or Axis II

disorders such that they are unable to meet the functional requirements of prison life

-

Exhibit A
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without mental health treatment, who now or in the future will be confined within the
facilities of the New Jersey Department of Corrections (the "Class"). The Court
certified the Class in an order dated November 20, 1996. |

2. The plaintiffs bring this action under 42 U.S.C. § 1983, the
Eighth and Fourteenth Amendments of the United States éonstimtion, 29 U.S.C. § 504
(the Rehabilitation Act), and 42 U.S.C. § 12132 (the Americans with Disabilities Act
of 1990). Defendants William F. Fauver, Gary J. Hilton, Howard L. Beyer, Eugene
F. O’Neill, John Forker, Dr. Thomas Fan'_ell and Dr. Richard Cevasco (hereinafter,
collectively referred to as "the DOC defendants™) are New Jersey State government
officials who are responsible for the housing, treatment services, discipline and health
care for Class members within the facilities of the New Jersey Department of
Corrections ("DOC"). Defendant Correctional Medical Services, Inc. (“CMS™) is
responsible, pursuant to a contract with DOC, for carrying out DOC’s obligation to
provide medical, psychological and psychiatric services to Class members. Defendant
Correctional Behav'ioral Solutions of New Jersey, Inc., (“CBS™) is responsible under a
subcontract with CMS for cafrying out DOC's and CMS’s obligations to provide
psychological and psychiatric services to Class members. Plaintiffs seek declaratory
and injunctive relief to remedy the illegal and unconstitutional conditions for which the
DOC defendants, CMS and CBS (collectively the "Defendants”) are responsible and to

which Class members are or will be subjected. Due to the highly private and personal
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nature of the facts surrounding the claims of the representative plaintiffs, only their
initials are used herein to protect their dignity and privacy.

3. This action arises from DOC's policies and practice .of imposing
punishment, rather than providing treatment, when Cléss members violate prison rules
and regulations. Through the DOC defendants' deliberate indifference, Class members
are placed in facilities referred to as disciplinary detention and administrative
segregation, where they are locked in their cells for over 23 hours a day for alleged
disciplinary infractions resulting from their serious mental disorders. Class members
assigned to administrative segregation remain there, isolated and virtually untreated,
often for years at a time.

4.  Even the most hardened offenders generally are able to adjust to
prison life and avoid receiving administrative segregation time. Because Class
members do not receive adequate mental health care, they find it extremely difficult or
impossible to comply with institutional rules, the violation of which may subject them
to discipline. Class members are often sentenced to disciplinary detention and/or
administrative segregation aftes breaking those rules. Once confined in administrative
segregation, these prisoners are even less able to conform to prison rules because their
mental conditions worsen. As a result, they receive additional disciplinary charges and
often additional administrative segregation time, leading to a further deterioration in

their mental conditions. In addition, the accrual of disciplinary sanctions ultimately
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causes Class members to spend more time in prison by delaying their parole eligibility
date, thus reducing the likelihood that Class members will receive parole and delaying
their ultimate release date. |

5. In administrative segregation, Class members have minimal
contact with other prisoners or with custody staff and may leave their cell only for a
daily shower and a few hours of outdoor recreation each week. The most severely
mentally ill prisoners are housed on the first floor of each of the units, known as
"flats.” Severely depressed or delusional prisoners are stripped of clothing (except for
a paper gown) and bedding, sometimes for weeks at a time. Due to their mental
disorders, some Class members become increasingly unable to care for themselves, fail
to shower, and smear themselves and their cells with feces and urine.

6. Defendants have equipped each of the prisons with restraining
chairs to punish psychotic behavior. Defendants permit untrained officers to administer
mése and other mechanical means of behavioral control without adequate supervision
by trained mental health persdnnel. -

'7. Defendaats fail to provide Class members with constitutionally
adequate and appropriate mental health care. DOC's few designated housing units for
mentally ill prisoners are insufficient in number, unavailable to female prisoners
altogether, and generally not available to prisoners with records of disciplinary |

infractions.
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8. The effects of this system of punishment have been devastating to

the representative plaintiffs,

Plaintiffs A.O., D.M. and J.W. have numerous scars from suicide
attempts in administrative segregation.

Plaintiff A.O. once resoried to swallowing a belt buckle and another
time set herself on fire in a desperate plea for heip,

Plaintiff J.W., a twenty-one-year-old nonviolent offender, has spent the
last five years in administrative segregation. When he is charged with a
disciplinary infraction, he is often placed in a dry cell without lights,
without a toilet that flushes and without water.

Plaintiff D.M., now committed to FPH, is terrified at the prospect of
being returned to administrative segregation. She is fearful of the
corrections officers and the other prisoners in administrative
segregation.

Plaintiff L.K. has difficulty distinguishing persons trying to help him
from those trying to hurt him. His mental disorder is such that
traditional sanctions do not deter his behavior.

9. .The DOC defendants have known for years that a substantial

number of prisoners in administrative segregation have serious mental disorders.

Indeed, as long as a decade ago, the New Jersey State legislature, recognizing both the

prevalence of mental iliness in State prisons and the lack of adequate mental health care

therein, directed DOC to make adequate and appropriate treatment available. The

DOC defendants have refused to modify DOC's disciplinary policies to take mental

disorders into account, to brovide the Class with treatment and housing that
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accommodate their needs, or to provide adequate mental health staffing to deliver
meaningful treatment to the Class.

10.  The DOC defendants are aware that their disciplinafy policies and
practices exacerbate the mental disorders of Class members. Yet they continue to
abdicate their statutory obligations and to violate the constitutional rights of Class
members by failing to provide them with adequate and appropriate care and treatment,

JURISDICTION

11.  This Court has jurisdiction over the subject matter of this lawsuit
pursuant to 28 U.S.C. §§ 1331, 1343(a) and 1367(a).

12, Venue in the District of New Jersey is proper. Plaintiffs reside
in the District of New Jersey, and all events relevant to this action occurred in the
District of New Jersey.

PARTIES

Representative Plaintiffs

13.  The representative plaintiffs are citizens of the United States with
serious mental disorders who aye confined in New Jersey state prisons. These facilities
are operated by and under the control of the DOC, CBS and CMS.

14.  The representative plaintiffs are "handicapped” individuals as that
term is defined in 29 U.S.C. § 706(8)(B) and 42 U.S.C. § 12102.

15. DOC receives federal financial assistance.
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16: A.O. is a prisoner currently confined to Northern State Prison's
administrative segregation unit for women in Newark, New Jersey. A.O. has been
diagnosed by DOC psychiatrists as suffering from schizophrenia, adjustmént disorder
and multiple personality disorder, and she also suffers from seizures as a result of a
stroke which she experienced at age fifteen. Her mental iliness makes it difficult for
her to control her behavior. She has received numerous disciplinary charges, including
several for self-mutilation, drug overdoses and assaults on correctional staff, While
housed in administrative segregation at Northern State Prison — for over four of the last
five years — A.O. has attempted suicide or engaged in self-mutilation approxim:;tely IS
times. Although she attempted to explain the role her mental disorder played in her
suicidal behavior at her disciplinary hearings, she received additional time in both
disciplinary detention and administrative segregation as a result of her suicidal
behavior. On several occasions, A.Q.'s behavior reached an acute crisis and she was
transferred to the Forensic Psychiatric Hospital ("FPH") in Trenton, New Jersey, only
to be returned to adfninisuaﬁve segregation upon release from FPH.

17.  J.W. is g prisoner currently assigned to the administrative
segregation unit of New Jersey State Prison in Trenton, New Jersey. Except for brief
commitments to the FPH, J.W. has been in virtual isolation in administrative
segregation for nearly six years, since he was 16 years old. He suffers from schizo-

affective disorder, a borderline personality disorder and an antisocial personality
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disorder. While incarcerated at New Jersey State Prison, J.W. has received no
psychiatric or psychological treatment except for psychotropic medications. He has
antempted suicide on numerous occasions, and has been commirted to F PH.
approximately eight times. As a result of actions stemming from J.W.'s inability to
control his frustration and anger at being isolated, he has on several occasions been
placed by prison officials in a "dry cell” — a cell without lights or running water from
which urine and feces are removed on approximately a weekly basis -- fér generally
two to three weeks at a time. On other occasions, prison officials have responded to
his suicide attempts by transferring him to a "strip cell®, an empty cell where no
clothes are permitted, or to a "restraining chair” where his hands are cuffed either to
his sides or behind his back and his feet are shackled to the chair.

18.  L.K. is a prisoner currently assigned to the administrative
segregation unit of New Jersey State Prison in Trenton, New Jersey. He has been
diagnosed with schizoaffective disorder, antisocial personality disorder, organic mood
disorder, explosive personality disorder and paranoid personality disorder. As a result
of his mental condition, L.K. has on several occasions struck corrections officers
believing that the officers intended to harm him. Prison officials have committed L.K.
to FPH on five occasions, yet have failed to provide L.K. with appropriate. follow-up

treatmnent upon his release from FPH.
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19: D.M. is a prisoner currently assigned to the administrative
segregation unit of Northern State Prison in Newark, New Jersey. She has been
diagnosed by psychiatrists at FPH as suffering from recurrent major depréssion,
adjustment disorder, histrionic pérsonality disorder, borderiine personality disorder and
acute paranoid disorder. Since her transfer to administrative segregation, she has
mutilated her arms and wrists with sharp objects on at least eight occasions and has
been placed in a restraining chair and in a strip cell as punishment. She also has been
commirted repeatedly to FPH where she currently remains.

Defendants

20.  Defendant William F, Fauver is the Commissioner and Chief
Executive Officer of DOC and is sued herein in his official capacity. DOC is obligated
under State law to provide for the custody, care, discipline, training and treatment of
persons committed to State correctional institutions, N.J.A.C. 10A:1-1.1(a)(i),
including the provision of constitutionally adequate psychiatric care to prisoners with
serious mental. illnesses. N.J.A;C. 10A:16-2.1(4)X(5), 16-13.1(a). In addition, DOC is
responsible for providing an environment for incarcerated persons that encourages
rehabilitation and reintegration into the community. N.J.S.A. 30:1B-3(b); N.J.A.C.
10A:1-1.1(a)(2)(7). Defendant Fauver, as Commissioner and Chief Executive Officer
of DOC, is responsible for determining ali matters of policy and for formulating,

adopting, issuing and promulgating rules and regulations for DOC institutions.
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N.J.S.A. 30:lB-6(_e), (g); N.JLA.C. 10A:1-2.4(a)(b). Defendant Fauver has refused to
adopt or to ensure the implementation of rules, regulations and policies to provide: (1)
adequate screening procedures to identify prisoners with mental disorders; '(2) training
for correctional officers in recognizing and dealing professionally with prisoners with
mental disorders; (3) disciplinary procedures which in practice take account of the role
that Class members' mental disorders play in prison infractions; (4) adequate mental
heaith care for Class members in disciplinary detention and administrative segregation;
and (5) adequate and appropriate inpatient facilities for Class members.

21.  Defendant Gary J. Hilton is the DOC's Chief of Staff and is sued
herein in his official capacity. He reports directly to Commissioner Fauver on ail
significant policy matters within DOC, Defendant Hilton has direct oversight and
responsibility for creating and implementing policy with regard to the operation of
DOC's prisons and the disciplinary process in those prisons. He is responsible for the
living conditions in, and for the assignment of Class members to, disciplinary detention
and administrative segregation. Prior to 1994, defendant Hilton served as the Assistant
Commissioner for Adult Institutions, which included DOC’s administrative segregation
facilities.

22. Defendant Howard L. Beyer is the Assistant Commissioner,
Division of Operations, of DOC pursuant 1o N.J.A.C. 10A:1-2.2 and is sued herein in

his official capacity. See N.J.S.A. 30:1B-5(a), (b). Defendant Beyer has primary
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responsibility for directing and supervising the major operational and programmatic
activities for the State's prisons as well as the training of custody staff. He, along with
defendants Fauver and Hilton, is responsible for both the living condition-s in
disciplinary detention and administrative segregation, and for the assignment of Class
members to those facilities.

23.  Defendant Eugene F. O'Neill is the Chief Hearing Officer for
DOC and is sued herein in his official capacity. Defendant O'Neill is responsible for
oyerseeing the individual hearing officers at New Jersey's State prisons and ensuring
that DOC’s disciplinary procedures are followed. Defendant O'Neill is responsible for
DOC’s failure to adequately supervise hearing officers and its refusal to promuigate
disciplinary policies and procedures which take account of the problems of those
prisoners with serious mental disorders.

24.  Defendant John Forker is the Director of the Office of Insti-
tutional Support Services (0.1.8.S.) for DOC and is sued herein in his official capacity.
Among defendant Forker's responsibilities-is the development of health care policies
for mentally ill prisoners. Defendant Forker is responsible for DOC's policy of
assigning Class meﬁlbers to disciplinary detention and administrative segregation
facilities, and for DOC's refusal to provide adequate and appropriate special housing
units for Class members. In addition, defendant Forker is responsible for failing to

ensure defendant CMS's compliance with the terms of its contract with DOC.
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25..  Defendant Thomas Farrell is the Director of Medical Services in
the O.1.S.S. and is sued herein in his official capacity. Defendant Farrell has special
training in clinical psychology and is responsible for formulating directive;«s and policies
for the operation of the medical programs within DOC pursuant to N.J.A.C. 10A:16-
22. Defendant Farrell is also responsible for failing to ensﬁre defendant CMS's
compliance with the terms of its contract with DOC.

26.  Defendant Dr. Richard Cevasco is the Director of Psychological
Services for DOC, serving in the O.1.S.S., and is sued herein in his official capacity.
Defendant Cevasco is a psychology consultant to DOC. As such, he provides
prbfessional review, evaluation and guidance for all DOC psychological programs and
activities pursuant to N.J.LA.C. 10A:16-4.1 and monitors the performance of the mental
health services portion of the contract between DOC and CMS. Defendant Cevasco is
responsible for failing to ensure defendant CMS's compliance with the its contract with
DOC.

27.  Defendant CMS is a private corporation, incorporated in
Missouri, which provides health care to prisoners in prisons and jails. Defendant CMS
is doing business in New Jersey and has corporate offices at 3000 Atrium Way, Mount
Laurel, N.J. 08054. CMS offers “managed health care services.” Managed health
care is a system of health care delivery with the principal goal of reducing health care

cost by imposing limits on access to non-contracted care providers. Defendant CMS
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has entered into a contract with DOC, pursuant to which CMS is responsible for
carrying out DOC’s responsibilities to provide medical, psychological and psychiatric
services for prisoners in DOC’s facilities. Defendant CMS has breached iﬁ contract
with DOC and, acting under color of state law, has continued DOC’s practices of
providing inadequate mental health care to Class members since it assumed
responsibility for providing ali psychiatric and psychological services to prisoners
confined in DOC facilities.

28.  Defendant CBS is a private corporation, incorporated in New
Jersey, which provides behavioral health services to pﬁsoners in jails and prisons.
Defendant CBS has its corporate offices at 3000 Atrium Way, Mt. Laurel, NJ 08054,
CBS has entered into a subcontract with defendant CMS pursuant to which CBS is
responsible for carrying out defendant CMS’s and DOC’s responsibilities to provide
mental health services to prisoners in DOC’s facilities. Defendant CBS has breached
its subcontract with CMS and, acting under color of state law, has continued DOC’s
practices of providing inadequate mental health care to Class members since its
assumption on August 19, 1996 of responsibility for providing all mental health

services to prisoners confined in DOC facilities.

CLASS ALLEGATIONS
29.  Pursuant to Rule 23 (a) and (b) of the Federal Rules of Civil

Procedure, the representative plaintiffs bring this action on their own behalf, and on
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behalf of the Clas:s. consistipg of all persons who suffer DSM IV, Axis [ and/or Axis
Il disorders such that they are unable to meet the functional requirements of prison life
without mental health treatment, who now or in the future will be conﬁnc& within the

facilities of the New Jersey Department of Corrections.

(a) There are approximétely 22,000 state prisoners incarcerated in
state prison facilities managed by DOC. Numierous studies have been conducted to
determine the prevalence of mental disorders among prison inmates in the United
States. The most recent prevalence studies have found that between eight and nineteen
percent of the total prison population have significant psychiatric or functional
disabilities. See Jeffrey L. Metzner, Guidelines for Psychiatric Services In Prisons,
Criminal Behavior and Mental Health, 3, 252-267 (Whurr 1993). Thus, it is estimated
that there are approximately 1700 to 4100 persons in DOC facilities who have serious
mental disorders. Many of these mentally ill prisoners have been, currently are, or will
in'the foreseeable future be, confined in DOC's discipiinary detention and/or
administrative segregation facﬂiﬁes. often as a result of the DOC defendants' failure to
modify DOC's disciplinary system to adequately address the special circumstances of
mentally ill prisoners, and to provide adequate and appropriate mental health care and
special needs housing. The Class is thus so numerous that joinder of all members is

impracticable.
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()  The conditions, practices and omissions that form the
basis of this Complaint are common to all Class members, and the relief sought will
apply to all of them.

(c) The claims of the representative plaintiffs are typical of
the claims of the entire Class. The representative plaintiffs and Class members all have
serious mental disorders, have been, currently are, or will in the foreseeable future be
confined within DOC's disciplinary detention and administrative segreg#tion units, and
are not receiving adequate mental health care and treatment or rehabilitative activities
in Qiolation of the Americans With Disabilities Act, the Rehabilitation Act, and the
Eighth and Fourteenth Amendments to the United States Constitution.

(d)  The representative plaintiffs are capable, through counsel,
of fairly and adequately representing the Class and protecting its interests.

(e) The prosecution of separate actions by individual Class
members would create a risk of inconsistent and varying adjudications which would
establish inconsistent and incompatible standards of conduct for Defendants.

) Nefendants have acted or refused to act on grounds
generally applicable to the Class, making appropriate injunctive and declaratory relief
with respect to the Class as a whole.

@) " There are questions of law and fact common to Class

members, including Defendants' violation of the Americans With Disabilities Act, the
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Rehabilitation Act, and the Eighth and Fourteenth Amendments to the United States

Constitution by (1) failing to identify prisoners with serious mental disorders: (2)
punishing Class members for actions which are manifestations of their meﬁtal disorders
without taking into account the role that their disorders play in the charged conduct; (3)
subjecting Class to disc_:iplinary hearings notwithstanding their incompetency to
participate in such hearings; (4) placing Class members in disciplinary detention and
administrative segregation units despite DOC's knowledge that the conditions of
disciplinary detention and administrative segregation are counter-therapeutic and lead to
the deterioration of the mental conditions of Class members; (5) failing to provide
Class members with adequate and appropriate mental health treatment; (6) failing to
train corrections officers to recognize the signs of mental illness and respond
professionally to the special needs of Class members; (7) failing to provide adequate
and appropriate special needs housing for Class members; (8) failing to enforce DOC's
contract with defendants CBS and CMS; and (9) failing to perform the duties set forth

in the CMS contract and the CBS subcontract.

FACTUAL ALLEGATIONS
30.  As set forth in paragraphs 31 through 82 betow, the DOC

defendants’ disciplinary and behavioral control practices and procedures, administered
without regard to their effect on the mental health condition of Class members, -

combined with Defendants’ failure to provide adequate mental health care to Class
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members while they are confined to administrative segregation and disciplinary

detention facilities, result in intolerable suffering, deterioration in the mental health
status of Class members, and the unnecessary and wanton infliction of pafn.

| 31. All prisoners within DOC facilities 'are required to abide by a
series of prison rules. If a prisoner violates a rule, corrections officers must complete a
Disciplinary Report and submit the report to the appropriate supervisor. N.J.A.C.
10A:4—9. 1(a). In the case of "serious” offenses, the supervisor then forwards the
report to the facility's Disciplinary Hearing Officer or Adjustment Committee
(“hearing officers”). N.J.A.C. 10A:4-9.1(b). A prisoner so charged is entitled to a
prompt hearing before a hearing officer to explain his or her version of the facts
leading to the disciplinary charge. N.J.A.C. 10A:4-9.8(b); N.J.A.C. 10A-9.8(c);
N.J.A.C. 10A-9.14.

32.  Hearing officers, who are employees of DOC and are acting
under the direction of, and pursuant to policies set by, defendants Fauver and O"Neill,
may “"sentence” prisoners to ope or more regulatory punishments, depending on the
severity of the offense, including: verbal reprimand; loss of privileges; disciplinary
detention; administrative segregation; and loss of commutation time which is awarded

for good behavior. N.J.A.C. 10A:4-5.1. DOC's disciplinary detention and
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administrative segregation facilities house prisoners charged with or found guilty of
"serious" disciplinary infractions.

33.  When considering a disciplinary charge against a prisoner,
hearing officers are required to make individualized determinations that take into
account the circumstances surrounding the prisoner’s adverse behavior, the prisoner's
accountability for such behavior and the underlying reasons for the prisoner's
noncompliance with prison rules. N.J.A.C. 10A:4-9.17, Despite this mandate,
hearing officers routinely fail to assess the role that mental illness has played in the
conduct at issue or to take the mental health status of the prisoner into account in
determining either guilt or the appropriate sanction.

34.  In some cases, hearing officers have acknowledged the role that a
prisoner's mental disorder played in the conduct charged, but nevertheless imposed
substantial sanctions anyway, including disciplinary detention and administrative
segregation,

35.  Asa result of DOC's disciplinary procedures a.nd practices, Class
members have been punished for displaying symptoms of their disorders and for
conduct over which they have no control. For example:

() Plaintiff A.Q. has been repeatedly sentenced to disciplinary

detention and administrative segregation for self-mutilation and suicide attempts.
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. (b) In another case which is the subject of a pending federal
court lawsuit, a member of the Class alleges that he sought professional assistance
because he heard voices telling him to leave the perimeter of the prison. instzad of
receiving mental health treatment, the prisoner was punished with administrative
segregation for planning an escape.

| (c) Another prisoner incurred a series of disciplinary charges

resulting in administrative segregation time after being denied his prescribed psycho-

tropic medications for three weeks.

36.  As described in paragraph 32, prisoners who are found guilty of
prison infractions deemed "serious” are subject to a number of potential punishments,
including disciplinary detention and administrative segregation. All DOC prisons
contain disciplinary detention units. Seg N.J.A.C. 10A:5-1.3, In most prisons, the
disciplinary detention units are separate frém the general prison population. Those
prisons without a separate disoiplinary detention area utilize the prisoner's own cell as a
disciplinary detention unit. N.J.A.C. 10A:4-10.1-10.3.

37. Disciplinary detention facilities are used to house prisoners
temporarily after they hm;g been charged with or found guilty of an infrqction.' .

N.J.A.C. 10A:4-10.1, 10.2. Prisoners may be sentenced to 15 days in disciplinary
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detention for each offense, N.J.A.C. 10A:4-5.4; N.J.A.C. 10A:4-10.2, provided that
the total time served does not exceed 30 days. N.J.A.C. 10A:4-5.4(a)(1): N.J.A.C.
10A:4-10.2. '

38.  While in disciplinary detention, prisoners are kept in isolation
and are permitted to shower only once every three to four days. N.J.A.C. 10A:4-10.6.
They are not permitted visitors, contact with other prisoners, telephone calls, personal
possessions or to leave their cells for meals. N.J.A.C. 10A:4-10.6; N.J.A.C. 10A:4-
10.13.

 dmipistrative S i

39.  Administrative segregation units are used for the confinement of
prisoners who have been found guilty of disciplinary infractions. See 10A:5-1.3.
Unlike disciplinary detention, however, prisoners can be sentenced to administrative
segregation for up to a year for each disciplinary offense. N.J.A.C. 10A:4-5.1(a).
Once confined to administrative segregation, it is not unusual for Class members to
incur additional disciplinary charges. As a-result, some Class members are confined in
administrative segregation for years at a time.

40. DOC administrative segregation units are located at Northern
State Prison in Newark, New Jersey, East Jersey State Prison in Rahway, New Jersey,
New Jersey State Prison in Trenton, New Jersey and the Albert Wagner Youth

Correctional Facility in Bordentown, New Jersey. The sole women's administrative
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segregation unit is located within the men's prison at Northem State Prison. DOC has
a total of approximately 1100 administrative segregation cells at these four facilities.
41.  Although prisoners within administrativé segregatioﬁ are allowed
-centain privileges not permitted prisoners in disciplinary detention such as daily showers
and some recreational time, the conditions in the two facilities are similar in many
other ways. Like prisoners in disciplinary deteﬁtion, prisoners confined in
administrative segregation are left idle with minimal sensory stimulation. They are
confined in small cells for all but three or four hours per week. A typical cell holds a
metal bed, a mattress, a toilet, a sink and a footlocker. Some of the beds are equipped
to permit custody staff to place prisoners in four-point restraints by shackling the
prisoner's arms and legs to the bed. There is a narrow window in the cells for natural
light at all of the facilities except for New Jersey State Prison, where the cells have no
natural light at all,

42.  Prisoners in administrative segregation have very little contact
with other human beings. They are not permitted to work at their normal prison jobs
or to attend programs or other rehabilitative and vocational activities, and they must
cat all their meals alone in their cell. In addition, prisoners in administrative segre-
gation are permitted visitors on a more limited basis than the general prison population,
may not participate in orgamzed religious services and have very lumted lﬂ)mry access. |

The only time they are pcrmntted outside their cells is for a daily shower and for an
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hour or two of recreation two or three times per week. Recreation generally consists of
access to a small concrete yard with a basketball net.

43, Prisoners in administrative segregation have very Iitt-le contact
even with corrections officers. Corrections officers open and shut the cell doors using
remote automatic controls and pass prisoners' meals througﬁ slots in the cell door
called food ports. Likewise, medications, including psychotropic drugs are delivered
through the food port.

44, In most administrative segregation units, cell doors are solid so
that prisoners may speak to other prisoners only through vents or by shouting —
behavior which may lead to further disciplinary charges.

45.  Prisoners in administrative segregation are completely dependent
upon custody staff for every need. Some Class members must depend on corrections
officers even to flush their toilets.

46. Due to their mental disorders, some Class members never leave
their cells, never shower, and smear their cells with urine and feces.

Effect of Administrative Segregation and Disciplinary
Detention on Class Members

47.  The effects of administrative segregation and disciplinary

detention on Class membei's are profound. Placement of prisoners with serious mental
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disorde;s in disciplinary detention and/or administrative segregation exacerbates their
underlying mental disorders, induces psychosis, and increases the risk of suicide.

48.  Even when Class members are transferred to FPH -; the State
institution used for the confinement of the criminally insane and certain acutely
rﬁentally ill prisoners -- they do not receive long-term psychiatric care, Instead,
because of insufficient space at FPH and the lack of any other appropriate prison
facilities for the treatment and housing of Class members, DOC employées, under the
supervision and control of defendants Fauver, Hilton and Beyer, generally reassign
Class members to administrative segregation once they are returned to the prison.
Once returned to administrative segregation, Class members are not permitted to
participate in rehabilitative programs, despite FPH discharge instructions that often .
recommend such participation. Typically, the mental condition of such prisoners
further deteriorates with each return to administrative segregation.

49.  Although DOC does operate designated housing units for
mentally ill male prisoners at Northern State Prison and New Jersey State Prison, Class
members are generally not eligible for such housing because of their disciplinary
infractions. Although these designated housing units are not punitive, prisoners in
these units similarty do not receive constitutionally adequate mental health-care. Nor
do the corrections officers who work in these units receive any special training in

dealing with the mentally ill.
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50.: Sentencing seriously mentally ill prisoners to disciplinary
detention and/or administrative detention has other adverse effects. Time spent in
administrative segregation delays a prisoner's parole eligibility date becaus-e it results in
the loss of commutation or "good behavior" time, N.J.A.C. 10A:9-5.3. See N.J.S.A.
30:4-123.51. In addition, disciplinary cha}ges reduce a prisoner's chances of being
paroled at all. N.J.A.C. 10A:71-3.11()(2), (7), (10). For example, following the
failure of Riverfront State Prison to provide one prisoner with his psychotropic
medications for a three-week period, the prisoner broke a number of prison rules and
received administrative segregation time. Because of these disciplinary infractions, the
New Jersey Parole Board then rescinded the prisoner's previously approved parole
date.

51.  The inability of prisoners in administrative segregation to
participate in jobs and rehabilitative programs also adversely affects an individual
priSoner's parole decision, N.J.A.C. 10A:71-3.11(8), (11), no matter that the failure
was involuntary. The failure tb i:articipate‘in rehabilitative programs is often cited by
the New Jersey Parole Board as a reason for denying parole to Class members who
have been assigned to administrative segregation. Thus, Class members are more
likely to be required to serve their maximum sentences than are other prisoners as a
result of Defendants’ poliéy of punishing rather than treating prisoners with se'ripus

mental disorders.
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52. Finally, the consequences of placement in administrative
segregation do not end when Class members are released from prison. Because such
prisongrs often serve their entire terms and are not paroled, they are unabl-e to take
advantage of the mental heaith services afforded parolees. Without post-release mental
health services, Class members have difficulty adjusting to life outside prison, are

“unlikely to find employment, and, as a result, are more likely to return to prison.
k of tmen iti ua in |

53.  The deterioration in the mental health condition of Class
members caused by the isolation of administrative segregation and disciplinary
detention facilities is exacerbated by Defendants' failure to provide adequate mental
health care to such prisoners before, during, and after that confinement.

54.  As a result of the Defendants’ policies and procedures, Class
members have been and will in the future be deprived of necessary mental health
services in numerous ways, including, but not limited to, those identified in paragraphs
55-69 below. -

§5.  There are insufficient resources, including professional staffing,
to provide appropriate mental health care for prisoners. Despite a doubling of the
general prison population since 1986 and a corresponding increase in the number of
mentally ill prisoners, the DOC defendants significantly reduced psychiatric staffing at

DOC facilities over the last five years. An August 1993 article in the Bergen Record
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reported that at New Jersey State Prison, for example, one psychiatrist - one of only

three full-ﬁme psychiatrists employed by DOC statewide at that time — supervised
medication for about four hundred patients, a caseload that did not permit édequaw
time for proper monitoring of medication, let alone provision of any other treatment.
Today, mental health staffing is so minimal that the professional staff must spend much
of their time responding to medical emergencies, preparing parole and institutional
assessments, and providing minimal monitoring of the administration of medication.

56. Inadequate professional staffing and lack of proper procedures
prevent Defendants from properly identifying prisoners with serious mental disorders.

57. Inadequate staffing has and continues to cause Class members
who seek access to psychiatric care to experience delays in receiving that care, causing
severe harm to their mental conditions. The Department of the Public Advocate (the
*Public Advocate®) reported that in July 1993, for example, a prisoner in
administrative segregation at East Jersey State Prison remained in his cell for three days
cating his own feces. During this time, DOC did nothing to help him because the sole
_ prison psychiatrist was away on vacation. Only after the intervention of an attorney
from the Public Advocate did the prison arrange for the prisoner's commitfnent to
FPH.

58.  There is no comprehensive, systematic mental health quality

assurance program in DOC's individual prisons, let alone in its administrative
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segregation facilities. Consequently, errors in treatment and diagnosis are not
systematically identified or corrected. Also, prison mental health staff under the
supervision of Defendants do not routinely prepare mental health treatmcn-t plans, and
those that are prepared are inadequate. Moreover, mental health records often lack
essential elements, such as recommended action, laboratory‘ test results and frequency
of needed follow-up care. In addition, contacts between professional staff and
prisoners are often not documented, and mental health records are rarely reviewed or
updated because of a lack of clerical support.

59.  Defendants do not maintain a current central database to track the
mental heaith treatment and placement for even the most severely mentaily ill
prisoners.

60. DOC has not allocated sufficient physical facilities and resources
to provide the necessary care and treatment for Class members. Due to the lack of
appropriate mental health facilities within DOC prisons and a severe shortage of beds at
the FPH, defendants CMS and CBS fail to-commit Class members to the FPH until a
Class member's condition congtitutes an acute crisis. Those prisoners committed to
FPH are often discharged before it is medically appropriate to do so. In addition,
because of the lack of sufficient space at FPH, even an acute crisis does not always

lead to a prisoner's transfer to FPH.
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61. Mentally ill prisoners who are prematurely discharged from FPH
and returned to administrative segregation often suffer from renewed psychaosis or some
other form of psychological deterioration. For example, the Public Advdcate reported
in a letter to defendant Beyer, dated April 5, 1994, that in late November 1993 2
member of the Class confined in East Jersey's administrative segregation facility set
himself on fire, suffering third-degree burns over thirty percent of his body. He
required hospitalizatibn in a burn unit for many months. Upon release from the burn
unit, the prisoner, who suffered from severe schizophrenia, was nonetheless returned to
administrative segregation where he remained, incoherent, severely mentally ill, ina
cell especially designed to prevent him from setting additional fires, for nearly three
years until he completed his term. It was only at that time — when he was to be
released to the community - that the prisoner was committed to FPH, where he
currently remains.

62. DOC's facilities for female Class members are even more
inadcquaté than those afforded male Class members. Despite the fact that a substantial
number of the women in admipistrative segregation at Northern State Prison have
serious mental disorders, Edna Mahan Correctional Facility ("EMCF") — DOC's only
women's prison — does not have a designated housing unit for mentally ill female
prisoners. Thus, althougli plaintiff D.M.'s mental health needs are such that she is

similarly situated to the male prisoners with mental disorders housed in designated
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housing units at Nprthem State Prison and New Jersey State Prison, she was assigned
to general population at EMCF, rather than to a designated housing unit. While
assigned to the general population, she incurred disciplinary charges, was‘transferred to
administrative segregation, and experienced a devastating deterioration in her mental
health condition. Were EMCF to establish a designated unit, some of the mentally ill
women currently confined in administrative segregation cells could be diverted to fnore
appropriate and therapeutic housing. Defendants are aware of the need for designated
housing for female Class members but have deliberately failed to take the necessary
steps to establish an appropriate long-term alternative to administrative segregation.
63.  The dearth of outpatient therapy or other appropriate services for

Class members contributes to their psychological deterioration. Defendants’ failure to
plan and budget for outpatient mental health services is inconsistent with proven,
acceptable mental health practices in the community and in other prison systems.

| 64.  The mental health care available to Class members in
administrative segregation and disciplinary detention consists almost exclusively of
psychotropic medication — medication which, by acting on the mind, is intended to
treat the symptoms of mental illness. Even this limited treatment, however, is provided
in an inadequate manner. Defendants CMS and CBS and employees subject to their
supervision and control f:-ail to explain either the necessity or side effects of

psychotropic medications to Class members. Many prisoners receiving such medication
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therefore refuse it _e_ither because of the medication's side effects, or out of fear that the
medication will render them vulnerable to other prisoners and corrections officers. The
serious, oftentimes painful and potentially fatal side-effects of psychotropié medications
are exacerbated by defendants’ CMS's and CBS's failure to adequately monitor the
administration of medication to ensure that Class members are correctly taking their
prescribed medications and that the medications are having their intended effect.
Although many side effects of psychotropic medications m#y be successfully prevented
or t;'eated with medication, A.O., L.K., J.W. and D.M. have not received the proper
medications in appropriate dosages to offset these adverse effects. Because of the lack
of an effective quality assurance program with respect to mental health care, as well as
insufficient staffing, the problems that Class members experience in taking
psychotropic medications frequently go undetected and uncorrected.

65. - Defendants also fail to make appropriate psychotropic medi-
cations available to Class members. In October 1995, for instance, psychiatrists at
FPH determined that plaintiff A.O. should-be treated with Clozaril, a medication which
the FDA has approved for the treatment of schizophrenia. However, because Northern
State Prison does not stock Clozaril, the FPH staff decided not to begin a therapy
which could not be continued upon A.O.’s return to the prison. A.O. was thereby
deprived of appropriate mental health care treatment. Defendant CBS likewise does not

include Clozaril on its list of available medications for Class members. More broadly,
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defendant CBS has recently begun changing Class members' medications by

substituting less expeﬁsive drugs, despite the fact that these cheaper drugs are less
effective, are associated with greater side effects, and are therefore less safe than the
drugs formally used.

66. Unnecessafy deaths and injuries occur because of the absence of
sufficient staff and adequate practices to identify and monitor Class members who are
at risk of committing suicide. Prisoners kept in isolation attempt to commit suicide at a
significantly higher rate than prisoners in the general prison population. Defendants
Fauver, Hilton, Beyer, Forker, Farrell and Cevasco have failed to take necessary and
appropriate measures to prevent suicide attempts among prisoners in administrative
segregation and disciplinary detention, including providing corrections officers with
adequate training in the area of suicide prevention and providing a physically safe
environment for prisoners at risk of suicide.

67.  Inadequate and improper policies and practices, adopted by
Defendants, are used by DOC custody staff to restrain Class members in either strip
cells or mechanical restraints guch as restraining chairs and so-called "four point”
restraints. The decision to so restrain Class members is often made by prison
administrators and custody staff, sometimes without adequate input by mental heaith
professionals. Asa result, the mental health of these prisoners is not adequately

considered in this decision. The use of such restraining devices often results in the

31

20272506.03



further deterioration of the already fragile mental conditions of Class members, An
inmate in administrative segregation at East Jersey State Prison, for example, had a
history of self-mutilating behavior. He was placed in a restrarining chair f-Ol' four hours
on April 5, 1995, after which he was returned to his administrative segregation cell.
He proceeded to tear out his eyeball and throw it at a corredions officer.

68.  Defendants Fauver, Hilton and Beyer have also failed to
adequately train corrections officers to recognize the signs of mental illn;ss among
prispners in the general population as well as in disciplinary detention and admin-
istrative segregation. Custody staff assigned to disciplinary detention and admin-
istrative segregation facilities do not receive any special training, despite the high
concentration of mentally ill prisoners in these facilities. The failure to train cor-
rections officers on how to respond appropriately to prisoners whose mental disorders
cause them to engage in extremely bizarre and uncontroiled behaviors places Class
members in jeopardy of physical and verbal abuse from the officers. In addition, their
lack of training lavt_';s corrections officers unable to determine which prisoners are in
urgent need of psychiatric assigance. Consequently, Class members often do not
receive any mental health attention until they have suffered further psychological or
physical injury.

69.  Asa result of Defendants’ deliberate indifference to these

deficiencies in mental health treatment, staffing, training and housing, as well as the
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conditions of isolation and sensory deprivation in disciplinary detention and
administrative segregation facilities, Class members presently suffer unnecessary

physical pain, mental anguish and temporary or permanent exacerbation of their mental

disorders while confined in administrative segregation and disciplinary detention.

, cati ibi

70.  Onluly 2, 1995, DOC issued an advertised bid proposal to
privatize medical, dental, psychiatric and psychological services provided to prisoners
incarcerated in DOC-operated facilities. A copy of the portion of the proposal relating
to mental health services is attached hereto as Exhibit A. Defendant CMS submitted its
bid on September 29, 1995, which DOC accepted. A copy of the portion of the bid
relating to mental health services is attached hereto as Exhibit B.

71.  The advertised bid proposal and CMS’s bid proposal together
comprise the contmct.(“CMS contract”™) pursuant to which defendant CMS is providing
health care services. DOC agreed to pay defendant CMS approximatety $62.4 million
per year for a three-year contract.

72. DOC’s ;;urpose in privatizing medical services was to reduce
DOC expenditures on health care for prisoners. I[n a press release issued on November
28, 1995, by DOC, defendant Fauver and Governor Christie Whitman anﬁounqed that
the contract with defendant CMS would result in an annual savings of $20 million.

Defendant Fauver and Governor Whitman also announced that under the CMS contract,
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DOC would reduce annual health care expenditures per prisoner from about $3,800 to
$2,800.

73.  The formula for determining defendant CMS’s combensation is
based on the number of prisoners housed in state correctional facilities, regardless of
the amount of or cost of the medical, dental‘, psychological and psychiatric services
which defendant CMS provides. Thus, under the managed care CMS contract, CMS’s
profit is increased by providing the least expensive services to DOC pﬁ;oners, |
including Class members.

74,  The CMS contract obligates CMS to provide extensive services to
Class members, including the following, which are set forth in full in Exhibits A and
B: |

(a) psychiatric evaluations of every prisoner housed in administrative
segregation and disciplinary detention within three days of their arrival
and afterwards, every ten days; |

®) psthiatric evaluaxién# of prisoners within 24 hours of the onset of
their exhibiting unusual behavior;

(c) psychiatric and psychological crisis care and prompt referrals of
prisoners requiring greater care than the State correctional facilities are

able to offer;
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(d) psychiatric monitoring of prisoners receivipg psychotropic
medication;

(e) psychological evaluation within 24 hours of prisoners with
difficulties adjusting to prison or who request psychological services:
and

(f) psychological case management, including therapy and crisis care,
for mentally ill prisoners. |

75.  Defendant CMS subcontracted certain of the responsibilities
described in paragraph 74 to CBS for approximately $376,341 per month (“the
subcontract™).

76.  Defendants CMS and DOC entered into the CMS contract with
the intention that Class members would benefit from the services which CMS agreed to
provide. Class members are also the intended beneficiaries of the CBS subcontract.

77.  On April 27, 1996, defendant CMS began providing medical and
psychiatric services to Class members, pursuant to the CMS contract. The takeover of
psychological services by defendant CMS and defendant CBS occurred on August 29,
1996.

78.  Since defendant CMS assumed responsibility for prisoners’

medical and psychiatric cére, defendant CMS has failed to perform the functions
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required by the CMS contract and specifically, the functions described in paragraph 74,
supra.

79.  Since defendant CBS assumed responsibility for prisc;ners' medica]
and psychiatric care, defendant CBS has failed to perform the functions required by the
CMS contract, the subcontract, and specifically, the functions described in paragraph 74,
supra.

80.  The privatization of mental health services has not remedied the
grossly inadequate mental health care which Class members receive in large part because
defendants CMS and CBS have continued DOC’s practice of failing to provide adequate
mental health professional staff. At New Jersey State Prison, for example, a single
psychiatrist is responsible for providing all psychiatric care for all mentally i1l prisoners
housed in the prison’s approximately 2000 bed facility, all while working just half the
time of a full-time employee. He reported that the prison required four times the current
psychiatric coverage to provide adequate care.

8l.  As aresult of defendants CMS and CBS's failure to provide
sufficient professional mental hnlth staff, Class members remain incarcerated in
administrative segregation without access to essential mental health treatments.
Defendants CMS and CBS are unable to even identify prisoners receiving treatment or

those in need of trealment,'much less provide the necessary care. Consequently, grossly
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psychotic and dysﬁmgtional Class members have been all but abandoned by the skeleton
staff of mental health professionals now employed by defendants CMS and CBS.

82.  Despite the obvious failure of defendants CMS and CBS to
pérform the mental health services required under their respective agreements,
defendants Fauver, Hilton, Beyer, Forker and Farrell have'failed to take the necessary
measures to enforce these agreements to ensure that Class members receive the services
promised by the advertised bid proposal and CMS’s proposal as well as ihose services
that are constitutionally required.

Defendants' Awareness and Deliberate Indifferen& to the Inadequacies in DOC's

Disciplinary Process and Mental Health Care With Regard to Prisoners
Wi ri Disorde

83.  The DOC defendants are aware that Class members' mental
disorders are exacerbated by placing them in administrative segregation and disciplinary
detention. Despite this knowledge, the DOC defendants and State employees under
their supervision continue to place such prisoners in those facilities, sometimes for
years at a time. .

84. DOC defendants are also aware that DOC's disciplinary process
fails to take account either of the role a prisoner's mental disorder plays in a given
infraction or whether the prisoner is competent to understand the infraction charged. In
August 1993, a prisoner at New Jersey State Prison filed 2 Petition for Rulemaking

pursuant to N.J.A.C. 10A:1-1.2. The Petition sought an amendment to the rules
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governing prisoner discipline. N.J.A.C. 10A:4-9.15. The proposed amendment
provided that where an prisoner is charged with a disciplinary infraction while under
the care of a psychologist or psychiatrist or the prisoner has been placed ir; an
observation cell as a result of alleged misconduct, the treating physician must report to
the hearing officer as to: (1) the prisoner's competency, i.e., whether the prisoner's
current mental status precludes participation in the disciplinary process; (2) whether the
prisoner's mental status contributed to the alleged disciplinary offense; #nd (3) whether
the prisoner's mental disorder contraindicates any particular form of punishment.

85.  Defendant Fauver, following cénsultation with defendants Hilton,
Beyer, O'Neill, rejected the Petition in its entirety on October 18, 1993.

86.  The Public Advocate, on numerous occasions during 1993 and
1994, brought to the attention of defendants Fauver and Beyer DOC's failures with
regard to the provision of adequate mental health care for prisoners in New Jersey's
state prisons. ‘

87.  In 1994, the Public Advocate, through the Office of Inmate
Advocacy and the Division of Mental Health Advocacy, informed defendants Fauver,
Hilton and Beyer of the special problems of mentally ill prisoners in administrative
segregation. In a report dated April 5, 1994, which is annexed hereto as Exhibit C, the
Public Advocate asserted that approximately one-third of the prisoners housed in

administrative segregation units were mentally ill, in need of psychiatric treatment, and
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had been puniSheq and placed in isolation for displaying Symptoms of their illness, The

report also noted that DOC had failed to train corrections officers to recognize the signs

of mental illness and to respond to those needs.

88.  Defendants Fauver, Hilton and Beyer received the report
described in paragraph 87, supra. Defendants failed to correct any of the reported
inadequacies concerning the punishment and treatment of mentally ill prisoners

confined in administrative segregation.

89. On April 5, 1994, Susan Rexhis Silver, the director of the Office
of Inmate Advocacy, informed defendant Beyer by letter:

"Unfortunately, neglect of the mentally-ill inmates in the ACSU
[Administrative Close Segregation Unit] has continued to be a serious
problem without any improvement in the conditions. Our investigation
has revealed that, in many cases, inmates are not being screened to
determine a need for hospitalization. Nor are inmates provided with
even minimal mental health care. Since only a few hospital beds exist in
the Forensic Psychiatric Hospital for the entire population of mentally ill
inmates in ACSU (as well as other prisons) the prison psychiatrists are
not hospitalizing even severely ill patients. The result of this has been
inmate injury and death. "

A copy of the letter, which is annexed hereto as Exhibit D, was forwarded to defendant
Fauver, )

90.  Ina subsequent meeting on May 24, 1994, between Ms. Silver
and defendant Beyer, defendant Beyer acknowledged the existence of many of the

problems outlined in Ms. Silver's letter of April 5, 1994, Nevertheless defendants
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have never implemented any of the proposals relating to the punishment and treatment
of mentally ill prisoners set forth in Exhibits C and D to this Complaint.

91. Onluly 1, 1994, ¢e New Jersey state legislature ab;)lished the
Public Advocate's office, including the Office of Inmate Advocacy and the Division of
Mental Health Advocacy. There is currently an Inmate Advocacy Unit in the Office of
the Public Defender. However, its attorney is not permitted to bring litigation
concerning the punishment and treatment of mentally ill prisoners. See N.J.S.A.
2A:158A-7(n); N.J.S.A. 52:27E-50 et seq.

92.  Defendants, with the exception of defendant O’Neill, are aware
that Class members are not receiving appropriate mental health services. Defendants,
with the exception of defendant O’Neill, are aware that Class members suffer
unnecessarily from the untreated or poorly treated symptoms of their mental ilinesses.

CAUSES OF ACTION
I

Cruel and Unusual Punishment in Violation of the Eighth and Fourteenth

93.  Plaintiffs repeat and reallege paragraphs 1 through 92 above as if

the same had been set forth herein.
94. By their policies, practices and acts, Defendants have with
deliberate indifference violated the rights of Class members to be free from cruel and

unusual punishment as guaranteed by the Eighth and Fourteenth Amendments to the
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United States Constitution. These policies and practices established and permitted by
Defendants violate 42 U.S.C. § 1983 as follows:

(a) Class members are subjected to disciplinary hearings even
if they are incompetent to participate in such hearings;

(®)  Class members have been punished for actions for which
they were not responsible due to mental illness;

(¢)  DOC hearing officers have punished Clas§ members
without obtaining an assessment from their mental health care providers to determine
the role that their mental disorders played in the charéed behavior;

(d) Class members are placed in administrative segregation
units despite DOC’s knowledge that the conditions of administration are counter-
therapeutic and lead to the deterioration of Class members’ mental conditions;

(© the Defendants fail to provide adequate mental health
treatment to Class members while they are housed in either disciplinary detention,

administrative segregation or within the general prison population.

95.  Plaintiffs repeat and reallege paragraphs 1 through 94 above as if

the same had been set forth herein.
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96.  Defendants have discriminated against Class members in violation
of the Americans with Disabilities Act of 1990, 42 U.S.C. § 12132 by: (a) failing to
reasonably accommodate Class members’ handicaps by not providing adeq.uate mental
health care; (b) adjudicating disciplinary charges without reference to relevant mental
health records; (c) adjudicating disciplinary charges wit.houi regard for the competency
of Class members; (d) denying Class members access to mental health treatment, prison
jobs and rehabilitative programs; and (d) deducting commutation time from Class
membem. .

IH.
YViolation of | f Rehabilitation A

97.  Plaintiffs repeat and reallege paragraphs 1 through 96 above as if
the same had been set forth herein.

98.  Defendants have discriminated against Class members in violation
of § 504 of the Rehabilitation Act of 1973, 29 U.S.C. § 794, as amended by the Civil
Rights Restoration Act of 1987 by (a) failing to reasonably accommodate Class
members’ handicaps; (b) not providing adequate mental health care; (c) adjudicating
disciplinary charges without reference to relevant mental health records; (d)
adjudicating disciplinary charges without regard for the competency of Class members;
(e) denying Class members access to mental health treatment, prison jobs and *

rehabilitative programs; and (f) deducting commutation time from Class members.
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IV.

Sex Discrimination in Violation of the Fourteenth
Amendment to the U.S, Constitution

99.  Plaintiffs repeat and reallege paragraphs 1 through 98 above as if
the same had been set forth herein.

100. Defendants have discriminated against plaintiff D.M. and other
female Class members because of their sex in violation of the rights guaranteed under

42 U.S.C. § 1983 and the Equal Protection Clause of the Fourteenth Amendment,

101.  Plaintiffs repeat and realiege paragraphs 1 through 100 above as
if the same had been set forth herein.

102. Defendants have violated Class members' due process rights
under the Fourteenth Amendment by: (a) failing to ensure that Class members are
mentally competent to participate in disciplinary hearings; (b) sentencing Class
members to administrative segregation and disciplinary detention without examining the
role that their mental disordcr; played in the charged conduct; and (c) confining Class

members to administrative segregation, often for years at a time.
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V1.
B of Contract, Pu tto N.J.S.A, 2A:15-2

103.  Plaintiffs repeat and reallege paragraphs 1 through f02 above as
if the same had been set forth hetein.

104. Defendant CMS has'breache.d its contract with DOC by failing to
provide the mental health services required by the contract, thereby causing injury to
plaintiffs and Class members, who are intended third-party beneficiaries of the
contract.

VII.
Breach of Contract, Pursuant to N.J.S.A, 2A:15-2

105.  Plaintiffs repeat and reallege paragraphs 1 through 106 above as
if the same had been set forth herein.

106. - Defendant CBS has breached its subcontract with CMS by failing
to brovide the mental health services required by the sﬁbcontract, thereby causing
injury to plaintiffs and Class members, who are intended third-party beneficiaries of the
subcontract. .

FRAYER FOR RELIEF

107. Class members have no adequate remedy at law to redress the

wrongs set forth in this Complaint. Class members have suffered and will continue to

suffer irreparable injury as a result of the unlawful acts, omissions, policies, and
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practices of the Defendants as alleged herein, unless they are granted the relief they
request,

108.  Wherefore, plaintiffs request that this Court grant tﬁem the
foilowing relief:

(@)  adjudge and declare that the acts, omissions, policies, and

practices of the Defendants with regard to Class members violate 42 U.S.C., § 1983;
the Eighth and Fourteenth Amendments to the United States Constitutioﬁ; the
Rehabilitation Act, 29 U.S.C. § 794; the Americans with Disabilities Act of 1990, 42
U.S.C. § 12132;

(®)  enjoin Defendants, their agents, officials, employees, and
all persons acting in concert with them, under color of State law or otherwise, from
continuing the unconstitutional and illegal acts, conditions, and practices described in
this Complaint;

(c)  order Defendants, their agents, officials, employees, and
ail persons acting in. concert with them, under color of State law or otherwise, to take
all necessary actions to: (1) conduct a mental disorder prevalence study to determine
the numbers and mental heaith needs of prisoners with serious mental disorders; (2)
conduct comprehensive mental health screening examinations upon an prisoner's entry
into DOC's custody to identify effectively those prisoners in need of mental héalth

care; (3) establish and implement, both at the institutional and system-wide level, a
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continuous qualit)( improvement program with respect to the provision of mental health
care; (4) provide Class members in administrative segregation with adequate mentaj
health care, including, but not limited to, effective and appropriate psychoﬁopic
medications free of charge; (5) provide the most seriously mentally ill Class members,
who require more intensive mental health care than could realistically be provided
within administrative segregation, with adequate mental health treatment in a special
housing unit dedicated solely to mental health use: (6) mandate mental Health evaluation
of Class members charged with disciplinary infractions to determine whether such
prisoners are capable of undergoing DOC's disciplinary process, responsible for the
charged conduct, and whether the Class member's disciplinary sentence should be
mitigated as a result of his or her mental disorder: (7) cease punishing Class members
for exhibiting symptoms of their mental disorders; (8) teach DOC corrections officers
during pre-service and in-service training programs to recognize the signs and
symptoms of mental illness and to prevent suicides, and to provide advanced training to
corrections officers assigned to medical, mental health and high risk settings, inciuding
disciplinary detention and administrative segregation facilities, in suicide prevention
and in the management of mentally ill prisoners; (9) adequately supervise DOC
corrections officers to prevent recurrences of active abuse of prisoners by such officers;
(10) take necessary and appropriate measures to prevent suicide attempts among Class

members in disciplinary detention and administrative segregation, including providing
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corrections officers with suicide prevention training, providing a physically safe
environment for potentially suicidal Class members and providing adequate and
appropriate mental health care to those Class fnembcrs; (11) conduct a retfospective
review of the records of Class members currently housed in administrative segregation
to ensure that those prisoners are not being disciplined for 6ffenses attributable to their
mental illnesses; ar;d (11) provide the services set forth in the advertised bid proposal,
the CMS contract and the CBS subcontract with respect to mehtal healtﬁ care.

(d)  retain jurisdiction in this case until the unlawful and
unconstitutional conditions and practices as alleged herein no ionger exist and the Court
is satisfied that they will no longer occur;

{(e) grant plaintiffs the costs and expenses of maintaining this
action, including reasonable attorneys' fees pursuant to 42 U.S.C. § 1988 and 42
U.S.C. § 12205; and

6] grant any other relief that the Court deems just and

proper. .

Dated: June 23, 1997 . #
By: %&‘\g}\ A ﬁ -
Mary 5& Hogan (MH 7917)
Of Counsel: ' Debevoise & Plimpton
Gary W. Kubek -875 Third Avenue
Sandra L. Cobden New York, NY 10022
Steve Vaccaro (212) 909-6000
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atricia P. Perimutter (PP 1666)

Seton Hall University

School of Law

Center For Social Justice
Inmate Advocacy Law Clinic
833 McCarter Highway
Newark, NJ 07102

(201) 642-8703

Stephen M. Latimer (SL 7317)

Loughlin & Latimer
58-60 Main Street
Third Floor
Hackensack, NJ 07604
(201) 487-9797

Attorneys for the Plaintiffs



MODEL, FOR ENHANCED MENTAL HEALTH SYSTEM
A. sQQEE_QE_ENHANQED_MEHIAL_HEALIH_SEBMIQE£;

This Plan is a comprehensive program developed to address the
mental health needs of incarcerated individuals who fall under the
auspices of the New Jersey Department of Corrections ("DOC"). This
Plan, including the new units, will be designed to accommodate all
types of mentally ill inmates, including the subset of mentally ill
inmates who exhibit aggressive tendencies. The Plan has seven
major components:

(1) Reception Evaluations

(2) Stabilization Units, (SU)

{3) Residential Treatment Units, (RTU)

(4) Transitional Care Units, (TCU)

{S) Outpatient Care,

(6) Inpatient psychiatric care, and

(7} Construction

The DOC has in place at all of its facilities a policy on the
Involuntary Administration of Psychotropic Medication. This
policy, combined with the establishment of Stabilization Units,
Residential Treatment Units and Transition Care Units places the
DOC in a position to more effectively manage and treat those

inmates who suffer from mental illness.



1. RECEPTION EVALUATIOQNS

One important factor is how the DOC will track inmates with
mental illness -to ensure that they receive the mental health
services they need. This also includes discharge planning upon
release from the DOC. An important aspect of this tracking system
is the early identification and intervention of those inmates who
suffer from mental illness. Enhanced evaluation services for the
early identification of mental illness and suicidal behavior with
quick access to intervention is necessary.

Reception evaluations will be psychological evaluations that
will address the DOC's needs in two ways. The first goal of these
evaluations will be to provide a comprehensive history of the
inmate's mental health along with treatment recommendations. The
second goal of these evaluations will be to provide the
Classification Committee with useful information regarding the
inmate's appropriateness for custody status and any specialized
treatment that would benefit the inmate while incarcerated.

These reception evaluations will be completed within 72 hours
of the inmate arriving at a reception facility. It is noted that
nursing will be required to complete a nursing assessment, which
will include a brief mental health assessment, to be conducted
immediately upon arrival (in no cases longer than 4 hours after
arrival) at a reception facility. When nursing identifies an
inmate with a history of mental illness or suicidal intention, an
immediate referral will be made to mental health. This referral

will include a written assessment along with verbal communication



to the lead psychologist. If the nursing assessment is conducted
after hours, the on-call psychiatrist will be contacted.

If placement on a SU or RTU is warranted, nursing and mental
health will make the necessary arrangements to effectuate a
transfer to an appropriate unit. When an inmate who has been
identified at Central Reception & Assignment Facility ("CRAF") as
being a "Special Needs" inmate 1is transferred to his parent
institution, the lead psychologist at CRAF will contact the lead
psychologist at the receiving institution and inform the

psychologist of the transfer. This will ensure continuity of care.

Reception Staff

Staff to complete evaluations should be sufficient enough so-
that the mental health staff (psychologists) are not completing
more than 15 evaluations per eight hour day. Additional Social
Worker staff will be needed to provide the on-going treatment needs

of inmates housed in reception facilities.

2. STABILIZATION UNITS

Stabilization Units (8U) for psychiatric/psychological
emergencies will be established at Northern State Prison ("NSP"),
New Jersey State Prison ("NJSP"), and Edna Mahan Correctioconal
Facility for Women ("EMCFW"). These units will be regionalized to
provide coverage for all 14 DOC facilities.

The goal of these units will be to provide short term (3 - 10

days), intensive mental health care to reduce acute symptoms,



stabilize the inmate or transfer the inmate to the Forensic
Psychiatric Hospital ("FPH"). These units will be established so
as to provide 24.hour nursing coverage. Psychiatric coverage will
be on call 24 hours a day.

Suicide Watch Procedures will happen on these units when it is

deemed that the inmate cannot be managed on his/her regular housing

unit.

A. Bed Space

Bed space allocated for Stabilization Units will need to be
fluid and flexible enough to expand and collapse as inmate needs
vary. The institutions outlined below offer the most flexibility

with regard to housing space availability.

I. New Jersey State Prison

NJSP will have access to 16 beds for females and 48 beds for
males. Female inmates will be housed on 1GG, which has 16 beds
available. It is likely that not all of these beds will- be
utilized at the same time. Bed space that is not being utilized
for SU beds will be used as transitional housing for discharge from
the SU.

Male inmates will be housed in the South Compound at NSJP.
These housing units are set up in 48 bed units that can be
separated into two 24 bed units. Thig flexibility will allow the

DOC to designate one of these 24 bed units as a SU and the other to



serve as an overflow unit if needed. It will also make expansion

of 8U easier in the future.

II. Northern State Prison

NSP has a 30 bed unit adjacent to the hospital area that will
be designated as an SU. It is a two-tiered unit that will also
afford flexible housing. It is reasonable té assume that at least
15 of these beds will be utilized at any one time. The cells on
the first tier would be designated as SU cells. The cells on the
second tier would be used for either SU cells or transitiocnal

housing cells for mentally ill offenders.

Ed ] - . 1 Facili
EMCFW will need to establish a small SU or two or three cells.
These cells would be holding cells used prior to the inmate being

transferred to NJSP's SU for females.

B, Treatment Review Committee

Each SU will establish a Treatment Review Committee which will
be comprised of the treaPing psychiatrist, treating psychologist,
nurse for the unit and correction officer representative. This
committee will be responsible for directing an inmate's treatment

while on the unit and discharge from the unit.



¢. Criteria for Admission to a SU
(1) Suicidal thought or other indicators of imminent self

injurious behavior;

(2) Exhibition of signs of emotional instability;
(3) Abrupt behavicral changes in behavior that require close
monitoring;

(4) Exhibition of behavior that is not appropriate for the
inmate's regular housing unit which mayr be an indication of
underlying emotional disturbance;

(5) Psychological/Psychiatric decompensation due to
medication non-compliance;

(6) Inmate is in need of Suicide Watch and it would best be

accomplished on a SU rather than the inmate's regular housing unit.

Professional staff will clinically drive admission to a SU.
All inter-institutional transfers into a SU will have the inmate's
Medical/Dental record accompany the inmate to the SU. A nursing
evaluation will be completed within 1 hour of placement of a SU.
Nursing assessment will include relevant medical, mental health and
medication issues. After placement on the SU, the RN assigned to
the SU will contact the psychiatrist and obtain all necessary
orders for medications, clothing articles, etc. The order will be
documented in the inmate's Medical/Dental record.

A psychiatric evaluation will be completed within 24 hours of
placement on a 8SU. A comprehensive treatment plan will Dbe

formulated and documented within 48 hours of placement on the SU.



This treatment plan will clearly outline relevant clinical issues
and proposed treatment modalities to ameliorate the current crisis.
After hours placements will be done with the approval of the

on-call Administrator.

D. Treatment Services While on the SU

Nursing coverage will be 24 hours a day. At a minimum, while
on the SU, the inmate will be seen daily by the psychiatrist and
the psychologist (Monday - Saturday). Treatment will center on
those issues generated by the treatment plan. The primary mode of
treatment will be individual psychotherapy. Mental health coverage
will be Monday - Friday, 9 a:m. - 8 p.m. Saturday coverage will

include 8 hours by mental health staff.

E. Discharge from a SU

The Treatment Review Committee will determine when the inmate
is sufficiently stabilized to be either returned to his/her regular
housing unit or a Residential Treatment Unit. Upon discharge, the
Treatment Review Committee will outline additional mental health or
medical services that are to be provided to the inmate upon
discharge from the SU. These finding will be documented in the
inmate's Medical/Dental record. The Treatment Review Committee
chairperson will be responsible for notifying the lead mental
health staff person of the facility where the inmate is to be

tranaferred of the relevant clinical issues.



Inmates returned from FPH will be placed on a SU and then
discharged to a Residential Treatment Unit when clinically

appropriate.

E. sStaff
Psychiatrists 1 (FTE): 35 inmates
Psychologists 1 (FTE): S0 inmates
Licensed Clinical Social Worker 1 (FTE): 25 inmates
Psychiatric nurse per unit: One nurse first shift (7 days per

week)

Two Psychiatric nurses on second shift Monday - Friday
One Psychiatric nurse on second shift for both Saturday and

Sunday

RN nursing staff coverage per unit (1 FTE) for third shift

when psychiatric nurses are relieved.
Total possible beds: 97

3. RESIDENTIAL TREATMENT UNITS AND TRANSITIONAL CARE UNITS

The Residential Treatment Units and Transitional Care Units
(step-down) share similar goals. Their objective is to stabilizé,
support and ensure positive reintegration of the inmate intoc a
'regular housing unit. Oon these units, there will be intensive,

multi disciplinary programming available to the inmates. Admissicn



to and discharge from these units will be based on clinical

decisions, supported by documentation in the medical record.

AL ] f Resid ial T : : |

The Residential Treatment Units will have two main objectives:
(1) further stabilization of the inmate after the "crisis" has
passed, and (2} provide meaningful programming aimed at aiding the
inmate's adjustment to general population housing. It is
reasonable to expect that some of these inmates may never develop

the coping skills necessary to adjust to general population and,

therefore, may never transfer out of an RTU.

B. qoal F T _ 1 C Unit (TCU)

TCU will be a designation utilized for those inmates who afe
higher functioning and who have the potential to adjust to the
general population housing. This unit will allow these inmates to

make a gradual adjustment to general population.

c. o ia £ Admission. o TCU

Admissions determinations will be directed by mental health
staff using the following criteria.

(1) Discharge from a SU

(2) Chronic mental illness with a poor adjustment to generél
population

(3) Abrupt behavioral change, but not severe enocugh to

warrant Suicide Watch Procedures



(4) Vague suicidal ideation (not actively self-injurious)

D. Programming Services

Within 24 hours of placement on an RTU, nursing staff will
complete a nursing assessment, documenting relevant findings on the
inmate's Mental/Dental record. Within 48 hours of placement on an
RTU, the inmate will be interviewed by the psychiatrist and
psychologist and have a treatment plan developed ocutlining short-
term and long-term treatment gcals. The treatment plan will also
recommend appropriate programming. A day treatment program model
will be utilized. The program staff will be multi disciplinary in
nature (psychiatric nurses, teachers, recreation staff and
occupational therapists). Program will be provided 8 a.m. - 8 p.m.
Monday through Friday and 8 hours on Saturday and Sunday. Staff
should be scheduled in such a way as to provide on site coverage by
at least one mental health worker per unit, seven days a week. The
inmate assigned to one of these units will be programmed with as
much out of cell time as is clinically directed by the treatment

plan.

E. Location of Unijts
1. New Jersey State Prison: NJSP will have two 48 bed units
dedicated as an RTU. These units will ideally be in the South

Compound and as close to the SU as is possible.

2. Northern State Prison: NSP will have two 40 bed units.



3. Southwoods State Prison: SWSP will house 127 inmates.
These beds will be utilized by "higher functioning" inmates with
mental illness ﬁho are programming at a higher level and who are
more capable of making a suitable adjustment to general population.
It is likely that due to the size of this unit there will be a
mixture of inmates with regard to their stability. SWSP's program
will be somewhat more flexible than NSP's or NSJP's because SWSP is

classified as a Medium Security facility.

4. Edna Mahan Correctional Facility: EMCFW will have 15

beds designated as a RTU. These beds will be utilized for inmates
who can be managed at EMCFW. Those inmates who cannot be managed
within the confines of EMCFW will be transferred to NJSP for

assignment in their RTU.

E. Staff
Psychiatrists 1 (FTE): 75 inmates
Psychologists 1 (FTE): 30 inmates
Licensed Clinical Social Worker 1 (FTE): 25 inmates

Cccupational Therapists 1 (FTE): 30 inmates

Psychiatric nurse per unit: One nurse first shift (7 days per
week)

Two Psychiatric nurses on second shift Monday - Friday

One Psychiatric nurse on second shift for both Saturday and

Sunday



RN nursing staff coverage per unit (1 FTE) for third shifrt

when psychiatric nurses are relieved.

In addition, SWSP will add an extra RN on each shift (7 days

per week) due to the population of this unit.

Total possible beds: 318

G. Discharge Procedureg

Every inmate on an RTU or TCU will be reviewed by the
Treatment Review Committee at least monthly to document the
inmate's progress towards tre;tment plan goals. These reviews will
be documented in the inmate's Medical/Dental record. When the
committee feels that the inmate has maximized treatment benefit a
recommendation will be made to have the inmate returned to a
regular housing population unit.

Once discharged from this unit, the chairperson of the
Treatment Review Committee will be responsible for contacting the
lead psychologist of the institution the inmate will be transferred

to so as to ensure contipuity of care.

4,  QUITPATIENT SERVICES

Qut patient services need to be sufficient enough so that
inmates discharged from RTU's will have ample programming available
to them in general population, as well as having enough staff

available to provide mental health services to the rest of the
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general population of inmates who may not suffer from a diagnosable
mental illness. The ratios below reflect this intention. This
will include men£a1 health rounds in the Administrative Segregation
Units. These rounds will be scheduled to ensure that every inmate
in Administrative Segregation is seen at least once every 10 days
by a mental health professional.

The staff below does not include psychological staff to
complete Psychological Evaluations for the N.J. State Parole Board

or for the Institutional Classification Committees.

A, Staff
1 FTE Psychiatry: 125 inmates on case load
1 FTE Psychologist or Licensed Social Worker: 50 inmates on

case load

5.  INPATIENT SERVICES
Inpatient Psychiatric Care will continued to be provided

through the civil commitment process at FPH.

€. TRAINING .
AL . . 0ffi Traini

Correction Officer staff will need enhanced training. This
will involve 2 different focuses. The first will be to train every
officer on the early warning signs of mental illness and how it can
be manifested in a correcticnal environment. This will be very

similar to what the recruits receive at the Correction Officer
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Training Academy. Every Officer should have yearly training as a
refresher on mental health issues. It is conceivable that a 3 or
4 year cycle of training can be established so that it is not
repetitive.

The second focus involves those officer and supervisory staff
who will be responsible for working on the SU and RTU housing
units. This training will need to be more involved and extensive
than that given to the corrections officer who is not working on
one of these units. Training components will be: understanding
mental illness, the different types of mental illness, how to
manage a mentally ill inmate, disciplinary procedures for mentally
i11 inmates when they are housed on SU and RTU, crisis intervention
strategies, early warning signs of suicide, stress management and
training on new policies and procedures that will be generated due
to the creation of these units.

At a minimum, all corrections officers should receive 4 - 7
hours of mental health training per year. An additional 7 hours is

appropriate for those officers who are working on the SU and RTU.

B. Other Staff Training

Internal Affairs investigators will need training similar to
correction officer training with a special focus on investigating
a charge or other serious incident given an inmate's mental
illness.

Disciplinary Hearing Officers will need additional and on-

going training.



Administrators and their staff will also need on-going

training on managing the mentally ill inmate.

The extensiveness of this training is justifiable because the
literature in this area indicates that these types of units
ultimately reduce disciplinary problems and staff assaults. There
are also less emergencies because staff have a better awareness of
inmates' problems and are able to step in quicker to resolve
potential problems. Better-trained staff should translate into
quicker identification of potential problems and therefore quicker

intervention by mental health staff.

1. CONSTRUCTION

Renovations to EMCFW's C Cottage may be necessary.
Anticipated renovations include security to allow programming in
the basement of C Cottage along with new windows in this cottage to
allow for better airflow. Modifications to existing beds will also
be necessary to prevent suicide attempts. New security doors,
cameras and additional correction officer staff may be needed to
ensure an adequate treatment program.

NSP could benefit fyom some modification to the SU. It would
make sense to convert 2 cells in this unit to be able to handle
Close Watch cases. These modifications can include cameras, and
cell modification in minimize suicidal acting out. Minor
modifications to existing space to make it more user friendly to

treatment staff is also needed. On the RTU, some additional caging



may be needed to allow more programming opportunities for inmates
on these unité.

SWSP may nééd to convert 2 to 3 cells on the first tier to be
able to provide for inmates on Close Watch Procedures on the RTU.

NJSP and SWSP could benefit from caged areas to allow for more
program space. It is not believed that there will be major
construction issues at these 2 facilities.

The DOC will provide facilities for confidential mental health
treatment of inmates who require such services. Confidential
settings for mental health treatment will be created in
administrative segregation units, stabilization units, residential

treatment units and transitional care units.



the Settlement Agreement is capable of judicial enforcement by way

of specific performance unless otherwise prohibited by law.

XIvV. VIV v

The confidentiality provisions and obligations of this

Settlement Agreement shall survive the conclusion of this action.

XV. PEPLAINTIFFS' ATTORNEYS FEES

Defendants shall pay Plaintiffs' attorneys' fees and costs in
the amount of $1,220,000. Except as otherwise provided herein,
Plaintiffs shall not make any further application for attorneys'
fees and costs.

Debeyoise & Plimpton Seton Hall University

School of Law
Center for Social Justice

By: By:
Sandra Cobden, Esquire Patricia Perlmutter, Esgqg.
Attorney for Plaintiffs Attorney for Plaintiffs

DATED: DATED:

OF NEW ‘JERSEY

Attbrney for Defendants

izo: & [12A99
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CORRECTIONS

@)
THE COMMISSIONER

Definltions; Forms; Schedule of Sanctions for
Prohibited Acts Committed at the Prison Complex;
Schedule of Sanctians for Prohibited Acts
Committed at the Youth Complex; Investigation;
Disciplinary Sanctions; Placement In Discipiinary
Detention; Medical and Psychiatric Services;
Investigation of Appeal; Special Administrative
Segregation Review Committes (S A.S.R.C))

Proposed Amendments: NJ.A.C. 10A:1-2.2; 10A:4-
14, 5.1, 5.2, 9.5, 9.17, 10.2, 10.8 and 11.4; and
10A:5-3.2

Authorized By: Jack Terhune, Commitsioner, Depertment of

Corrections.
Autherity: NJ.S.A. 30:18-6, 30:1B-10 and C.F. w. Terfume et al.,
Civil Action No. 96-1840 (AET).
Proposal Number: PRN 1999-97.
Submit comments by May 5, 1999
- Kathleen € Wiochaik, Specisl Aszistant

Symmary

In compiinnce with C.F. v. Terkmne & at, Clivil Action No. 96-1840 (AET),
the amendments proposcd hereis represent the «forts of the New Jermy
Department of Cormctions 10 snsure st the Departinental -
procedures provide for consideration of the mental heaith oeeds of inmnates,

The Commissicoer of the Depantment of Corrections has dirocted that
comectional facility Superimirndents shafl be known a8 Adminiscracoos;
sccardingly, all references w Ssperintendent bave bocn ameaded throzghont
the text.

. A definftion for "special ncrde inroaie”™ kas been added o NJAC, 10A:1-
2.2 10 establish 3 satement of meaning for toteresied individeale.

s NJAC 10A:4-14 ks beas amendod 1 inckads 3 aew form relsied ©
inmms dicipling that will bo oeed by stif ko roqoest 3 peychological/
ptychistric vvaluation., :

New paragrapin have been xiiad 8 NJAC 10A4-9.1(s) and (O and

invostigations
has boen added 10 the inventigation process W
Disciplinsry Officer/Adjvetrna Coxrraricins 10 dexrmine the seed 1o
obtaim & svaiestion, © it forth the tandling of
Form HSU-010, and 10 establish the requivement that the Disciplioary Hearlog
OtBeaz Conmites oosider tha evahation along with

: pinadragrions. '

the himory or
NJAC 10AM-102 o onewre that

provided 10 the fomam and 10 ermure thes the Admiaistrator is imaredisiely
informed whes mental boaith  saff

i
i
E
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CORRECTIONS

in 1 dmely manecr. Additionally, 1 aew RO requires

mumwwummumnm&ﬁ

bi:;yorpr::::'d al dlacw of B m. "
faen m aunse, new

becn added to NJAC, 10A:4-114, In NJAC 10A5-3.2.nwpl(;m

(i)3 has beon added 10 esablish thar o0 inmatw whose mental bealkth is

decompensating shoukd be relessed from Adnrinisrstive Segrogation.

govaned by NJS.A Xx1B-§ sad 30:1B-10. The proposed mnendments are

© Agricnitere Indestry lmpest
The sdoption of the xmendments proposed will heve 90 jmpact on the
sgricaltors industry,

MexibiDty Stutesseat
A regulstory fexidility snalysis is sot mequired becxmse the proposcd
amendments do pot impose reporting, mecontiaeping or oter compliance
requirementy on small busioesses, 28 defined wnder the Reguissory Flexbility
At NISA 52:14B-16 ot soq. ‘The propossd anendments offec inmawes, the
New Joaey Depanument of Corrections and goversmental entitien tespaomsibic

Tl text of the proposal follows (additions imdicased in boldface thae
deletions indicated fn brackess {twa]x
10A:1.22 Decfinitions

The following words aad terms, when wsed ia NJAC. 10A:1 through
10A:30, shall heve the following w.canings:

“Special nocds inmate® means an lnmaie whe suflers 2 DSM IV,
ais 1 sadier axig O disurder which interferes with the iamate’s
ablity s mest the Dnctionnl requiremests of prisom G without
oectal bealth trestznent.

10A:4-1.4 Forms

(W)-b) (No change.)

) The II-: form reisted to lamets disciplies shall be
reproduced by corTectisnal faclity from aw origiaal that b
availabis by contacting the Henith Services Usit

L HSU-018 Request for PrychologicalPrychistrie Evaluation.
10A:4-5.1 Schadule of saactions for probibited acts committed it the

Prison Compics

{2) A finding of guik for swy offease procaded by en asxrisk (*) shall

render the offcnder sublect to one ¢r mare of the following sanactions:

(CTTE 31 NJ.R 831)
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CORRECTIONS

1.-3. (No change.) ' )

4. Loss of commutation dmc ug iy 365 days, subjoct to confirmation
by the {Superintendent] Administrater;

5.-8, (No change.) - . '

9. Up to 14 hours exma duty, 1 be performed within 2 maximun of
two weeks; {and/or]

10. Up to two weeks coafinement to room or bousing area; md/ar

11, Referral to the Mestml Health Unit for appropriate
carv/treatment.

(v) A finding of guilt in the casc of all other offenses shall render the
otfender subject ta oae or mers of the following sanctions:

L-2. (Nochange.)

3, Up to &0 days loss of commutation tme, subject to confirmation by
the [Superintendent] Administrator;

T, 4.8, (No change.)

9. Up 0 14 Boury extra duty, t0 be performed within 4 toaximum of
two weeks; [and/or]

10. Up o two weeks conflnemest o mom or housing arce; and/or

1L Referrsl to the Meutsl Health Unit for approprinte carw/
treatment.

e change.

8 (l’nhlddlﬂmtltheﬂncﬂumin(l).(b a0d (¢) above, administrative
acﬁonmthuk:nbydnm&ul amsification Committes ypon

Committee. or the [Superintendent] Administrator. Sach sdministrative
action may include, but 90t be limited 1, the following:
1.-8. (No change.)

10A:4=52 Schedule of sanctioss for probibxted 2cs committed af the
Youth Complex
{2) A finding of guikt for prohibited acts proceded By 2n asterisk (%)
shall render the offeadsr subject o coc or more of the following

sanctions:

1.-8, (No change.)

9, Loss of commutation time up to 365 days, sobjoect o coafirrmation
by the (Soperintendent] Administrator ([Inmates] trmates mrving
indeterminste scotences are not subject 1o this sanction, bt inmatcs
housed n the youth compicx who are serving prison terms are subject o
this sapction); kad/or

10. Suspension of any onc or more of the above mnctions at the
discretion of the Disciplinary Hearing Officer or Adjsstment Commities
for 60 days; snd/or

1L Raferrsl o the Meseal Henith UaR far approprinis

- carvitrestsest.

A finding of in the of all odhcr offermes shall reader the
a&mﬁkﬂn&mnmm -

L-1. (No changs.)

1. Up w 60 duys lom of commutation tiree o confirmation by
mc‘[.s;ncm];tuﬂ(‘m b prison werme);

9. M(::um' prescribod for Oo-The-Sgut Cormaction (see NJA.C.
10A:4-T); {andior]

lO.Sdeu.mdhmmnhMu
of the Disciptioary Hesrlag Olicsr or Adjesement Commitms for 60
days; and/or

ﬁm to the Monital Heslth Usnit for sppropriste
care/treatment.

E?) (l:‘om! ;hmh(a).(b}nd(c)mmu
action may bo takea by the Institutions] Classification Commidre apos

action may include, but oot bo limited io, 2 following:

1.-6. (No change.)

7. Dispossl of as Kom(s) i accordamce with the provisions of
NJA.C 10A:3-63 and 6.4{(0)2, 3 2nd 4),

10A:4-9.3  [avestigation

(2) (No change.)

(®) The (Supcrinteadent] Administrator aball appoiat 2 coondinetor
of investigations who shall be en cployes of suparvisery level The

05/04 '99 09:19 NG.053 04/05

[Superistendent] Adminictrator may as0 appoine
investigating officess who shall ordicarily be employecs
level who have 2ot been involved in the panti
investigated.

() The coordinstor shall be respoasibie for [all]

1. ARl investigations of discipli .
. iwﬁﬁ-mwmmy

assign individual i

evaluation

peychological/peychintric
based upow the sature of the infraction, the determination from the

-Mantal Hesith Unit regarding whether the fossate i '
1 special asedy

intaaty snd/or any other relevant
Decesmty, the Officer/Adjuxtment Committee

investigation,
Recodify cxisting (4)-(g) a8 (s)}-(h) Q¥o changs in texx)
10A:4-9.17 Disciplinery saacrions :

(4) The disciplinary action may be bxdividualized [in keeping with] by

such factocs as the:
1.-3. (No change.,)

4. Uoderying reasons for noncomplisnce with regulstions: {and]

S. Correctional goels sct fior the fnmate{.}; and .
6. The issnete’s hissory or prevesct of mestal fioess.
(b)c) (Vo change)

10A%-102 Placement In Désciplinary Detestion
(8)«¢) (*¥%0 cteage.)

(D If nt eny thee during the lomate’s confinement in Disciphinary

10A-4-108 Madicel and sarvices
(1) [nmeixs in Detastios sball receive 2 daily visic by 2
member of e | boaith cwre saff which cas be a rcurse;

(thedical poraos] hesith care staff member designad by the physicia

within 24 howrs.

(c) Wheotver it shall appesr that am inwee s miffering from s

emotionsl or prychistric disturbance, srrangements shall be
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(b) The [Scperintendemt] Administrator shall have the option to
request a toal of reiavestigation of the charge or proceedings of
the hearing. The reinvestigation may b¢ conducted by any person or umit
designated by the [Supcristendent] Admipistrator, provided, however,
that the individual shall have bad no eantact with the issuancs of the first
investigation of the charge.

(c) (No change.)

(@ I on the basis of new cvideace, the [Supecintendent] .

Adwinistrator may also moquest a polygraph examination @ part of the
reinvestigation. Such requests shall be i sccordasce with NJAC
10A:3-7, Polygraph Examinations. .

(¢) In revicwing an appeal the following factors shall be considered:

1.-2. (No change.)

.3, Whether the sanction Imposed was proportionate o the offensc in
view of the inmate’s recent disciplinary history aod prosent custody status
except in the case of @ termination of cootact visits sanction

cstablished in NJAC. 10A:4-5.1(c) or 5.2(c); [and/ox]

4. Whether the inzrate has 3 history or presesce of mental Jiness;
and/or

[4.]s. Whetber extapuating clircumstances wers considered.
10A:5-32 Special Administrative Segregation Review Commitiee

e

() g _

Ei)}{l?pou(“omiew of the iamate’s behavior, the SASRC may
detsrmine teat the lnmate should be rcleassd from the Administrative
Scgregation Unit. The S.ASRK.C. shall dewrmine that an inmrate should
be released from the Administrative Segregation Unit when it concludes
thats

1.-Z. changa.)

S.T'b(emhmu'lmhmmﬂmhdmﬁﬂmma
threst 40 the safe, socure a0d orderfy operations of s correctional facility;
{and]

population
of the sanction as specified by the Disciplinary Hearing Office!
Adjustmest Committee would not sdversely affoct the goals of &
carrectional facility; and/or
§, The inmats bas a history or presence of mental Floess and
contianed conflaement 2 Adirinistrative Segregation is Dkely to add
to the inmate’s ments! decompensation.

G){p) (No change.)
(a)
THE COMMISSIONER ‘ -
Mall, Visits and Telephons
Scape; Correspondence To or From Other iInmatss;
Limitstion on Seyrce of Pubiications; Publications
To or From Q mates; Limitation on
Packages; s pection of Incoming Packages
Proposed Ames s: NJAC, 10A:18-12, 25, 4.2,
5.2 and 5.3
Proposed R LA.C. 10A:18-4.4
Authorizod By: Jack s Commissioner, Department of
Corrections.
Authority: NJSA and 30:18-10.
Proposal Number: P -93.
Submit comments by
Kathiecs C. Wielhnfk Special Assistant
Offics of the Comgmic
Department of C
PO Boz 8683
Trenton, New Jerfey 08625-0863
The agency propossl follo

NEW JERSEY REGISTER, MONDAY, APRIL 5, 1999

05/04 '99 09:1? NO.053 05/05

CORRECTIONS

Somatary
The provisions regerding packages cstablished in subchy
farases howsed in Gacilities, oy per 5 spply %

contracyll agresments with offiitient of Cocrections; therefore, (he
ﬁpeofmmpuhnbeea mesided sl refomnatted ot NSAC. 10A:18-

NJAC, 10A:18-25 regulateso
hes boen reformanted jato twd
subsccrion (b) has boon added

inmaxcs may be Limited s axthrized '
NJAC 10A:18-42 estabifshes the an sources of
NJIAC, 10A:13-42(s) hasf been 0 sae a mﬁm
soficover from fhe publisher of soures of mle caly, Sabsection
() bas bom delend. o e
cousistency with NJAC. 14A:18-52. “by O inmaw” kave Been
delcted from existing sub B (). 2 (d), becase he inmmt of
the rule Is % require prep tather wivom.

To teip eneure proper idm
NIAC 10AT8-52(0)1 1o ey

inwernal maragement the Fimications on packeges. Sisce
all packagos must pow be of sale caly, 0w
sasement “received from been deleted from subsection (d).
NJAC.IML:-.SnJg)m o incude s exeeption foe those
paciages Biat unopenod. Subsection (<) has
beens amended for parposas of Hanif; ©
The proposed ety 0 Hmit Eecte-s-nmue
cwrsspondenos, the sourcs of b and permizedle it for inmase
recsipd in packages tre Aarya
Urmitaticms set focth in thoye shonld befp reduce instances

of contraband being concealed and ineo correctional faciitles white
a inmaies o eeeive beneficial items. The Department of

i awue thx privileges are limited there will be

Howevee, e Depurtmest 8 w0 provide an
eavitonment for incarcorascd mcourages rehabifitation while

#c000mic levpact becauss thy ability the introducrion of contraband
into correctionsl facilitey the for destroctive behavior
associawed with itsms. Soch xR remolt W ey lo

M 30:18-10. The proposed
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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY A U050

CF,DM,LK,AO and] W, ; ST TR
individually, and on behalf of all : U
others similarly situated, '

Civil Action No.:96-1840 (AET)

PLAINTIFFS,
. : Magistrate Judge
. : John J. Hughes
GARY J. HILTON, :
HOWARD L. BEYER, EUGENE F. ONEILL, : AMENDED CONFIDENTIALITY
JOHN FORKER, DR. THOMAS FARRELL, X AND PROTECTIVE ORDER

and DR. RICHARD CEVASCO, CORRECTIONAL
MEDICAL SERVICES, INC. AND
CORRECTIONAL BEHAVIORAL

SOLUTIONS, INC.

DEFENDANTS.

n & McBnde, P.A_, attofneys for
. (“CBS™) (Paul R. Murphy, Esq.

/ Beth Hog’an. Esq. and

enter for Social Justice

pearing), and

v. Thorfpson, 56 F.3d 476 (3T Cir. 1995). againgt the interestd of such inmats in preserving the

Exhibit D



confidenti

ity of their medical re‘ords and the igterests of Defenda&s in preserving the conﬁdentiality
of their corlfidential proprietary {information and\ complying with their obligations under N.JA C.

10A:22-2.2, and in complying with their obligat}gns under federal z;‘nd staté law to preserve the

1 s\ \\
of medical records,including but not imited to the confidentiality obligations imposed

confidentiali
on health care providers in the :following New Jersey licensing regula}ions: NJAC. 13:35-6.5
(physwla.ns and psychiatrists), N AC. 13:.42-8.5 (;‘sychologxsts) NJAG 13:44G-12.3 (sociat
workers), and the confidentiality obhgatlons imposed in various state and federal\aonﬁdenuahty statutes

and regulations, \ncluding but not hrmted to N.J.S.A. 26:5G-7 (AIDS Assistance Att); N.J.S A 2A:84-

22.1 et seq. (physician-patient pnwlege in New Jersey Ewvidence Rule 506); NJS A. 45:14B-28
(psychologist privilege in New Jersey Evidence Rule 505, Yncluding social worker& as extended in

Jaffee v. Redmund, 64 U.S.L.W. 4490 (1996)); 42 U.S.C.A\§290dd-2 and 42 CF.R, §2.11 et seq
A .

correctional

(substance abuse fecords), N.J.S.A :30:4-82.4 (mental health records of inmates i

itutions in need pf involuntary conu'f'ﬁtment)' and NJAC. 1QA:16-2.18 and NJAC\0A22-22
(medical records inmates in correi:t:ona] institutions); (the, foregoing laws and rdgulations.
colllctwely the “Confidentiality Laws"), and the Court having determined that the Stipulation of
Co ennahty and Prétective Order cntereH on May 28, 1996 should be superseded in the inteyests ot’
justlce, ‘and good having been sho ! and the Court having foynd that the medical recoids ot
various inynates should De disclosed beca:e\

claims are being asserted pursuant to fe§eral law, and certain stjte

statutory privjleges may ndt necessarily apply.
Thé medical records sought are necessary for a full fevelopment of the facts in

this litigation.
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IT IS THEREFORE ORDERED this ___ day of April, 1998, pursuant to Federal Rule of

Civil Procedure 26 that Defendants shall produce inmate medical records, confidential proprietary
information and 10A Information (all as are defined below) subject to the following provisions which
shall govern medical records, confidential proprietary information and 10A Information produced in
discovery in this litigation:
l.  Definitions
For the purpose of this Order:

A “Medical records" means any written records or documentation of the

medical and/or mental health services provided to any inmate, including but not limited to those '

medical records deemed to be confidential pursuant to N.J.A.C. 10A:22-2.2(a)(1). Medical records
shall also include any list of inmates receiving medical and/or mental heaith services.

B. “Confidential proprietary information” means any and all information.
material or documentation , other than medical records, that has been or wll be produced by CBS or
CMS at any time dunng the course of this litigation and which contain confidential business
information or trade secrets.

C. "|0A [nformation" means any and ail information, material or
documentation, other than medical records, internal affairs records or voting records of
classification committee members, that have been or will be produced by the DOC Defendants at.

any time during the course of this litigation and which contains information described in N.JA.C.




10A:22-2.2. Prior to production of 10A Information under this Order, the DOC defendants shali

redact the names of any confidential informants, the targets of ongoing investigations, the manner |

in which the fruits of Internal Affairs investigations are compiled and filed and Internal Affairsf
investigatory techniques. I
D. "Health care provider" means any physician (including any psychiatrist),

psychologist, clinical social worker, social worker, nurse, records clerk or other administrator or

employee, who is or was employed by, or under contract with the New Jersey Department of

Corrections and/or Defendants Correctional Medical Services or Correctional Behavioral Solutions
and who is or was involved in the provision or administration of medical or mental health care to I’
inmates. f

E. "Mental health service” means any psychiatric, psychological or social |
work service provided by, or under the supervision of, a psychiatrist, psychologist, clinical social
worker or social worker. ;

EF. "Correctional Medical Services, Inc." or "CMS" is the corporation
which contracted with the New Jersey State Department of Corrections to provide medical services to
inmates commencing April 27, 1996, and which contracted for the provision of mental health services
to inmates on August 17, 1996 and subcontracted the provision of mental health services to inmates to
Correctional Behavioral Solutions on that same date.

G.. “Correctional Behavioral Solutions, Inc.” or “CBS” is the cofpomtion

which provides mental health services to inmates pursuant 1o a subcontract with Correctional Medical

Services commencing on August 17, 1996.



H.  “Class Member” means all persons who suffer DSM IV, Axis I and/or
Axis T disorfiers such that they are unable to meet the functional requirements of prison life without
mental health treatment, who now or in the future will be confined within the facilities of the New
Jersey Department of Corrections, as certified by Order of the United States District Court for the
District of New Jersey dated November 20, 1996.

2 Confidentiality Designations

A Medical Records: Except as permutted under Paragraph 8A. all
medical records shall be deemed “Confidential”. If any medical records are filed with the Court, they
shalt be redacted by the offering party to eliminate the name, number and other identifying information
of the inmate who is the subject of the record. During depositions and at trial, the parties agree to use
a key that permits the identification of the named plaintiffs and other class members by pseudonym.

B. Those parts of trial or deposition testimony, deposition transcripts,
exhibits, memoranda of law, certifications and affidavits which refer to, or consist of, confidential
proprietary information or 10A information shali be deemed “Confidential.” If any such items are filed
with the Court, they shall be filed under seal.

C. Confidential Proprietary Information and 10A Information.

(i) Within thirty (30) days of the date of this Order, Defendants will
notify Plaintiffs which, if any, of the documents previously produced shail be designated as
“Confidential.” The producing party’s failure to so notify Plaintiffs will result in the automatic removal
of the Confidentiality designation.

(i) Prorto producing.any document which Defendants believe contain
confidential proprietary information or 10A information, the produc;ing party may designate the
document as “Confidential”. Documents designated as “Confidential” must be sent to Plaintiffs’

counsel under separate cover abcompanied by a letter clearly indicating that the documents have been




designated as “Confidential”.

(iii) Plaintiffs’ counsel will review any document designated as

“Confidential” under (i) or (ii) to determine whether they consent to such designation and will notify
the producing party of their decision.

(iv) If Plaintiffs’ counsel does not consent to the designation of a %

}

document as “Confidential” then Plaintiffs! counsel may seek further relief from the Court within thirty

(30) days by letter application and conference telephone call with the Court. Prior to such application. ,
Plaintiffs' counsel shall confer with the affected Defendant in accordance with L.CivR .37 !
(v)  Until the later of the expiration of the thirty (30) day period |

without application to the Court or an Order of the Court entered on an application under (iv). the
documents shall be treated as “Confidential” and entitled to the benefits of thus Order.

D. Intemal Affairs Records and Voting Records of Classification
Committee Members: Internal Affairs records and voting records of classification committee members
shall be deemed confidential. If any such items are filed with the Court, they shall be filed under seal.
Prior to producing internal affairs records and voting records of classification committee members. the
DOC defendants shall redact the name of any confidential informant, the targets of ongoing
investigations, the manner in which the fruits of Internal Affairs investigations are compiled and filed

and Internal Affairs investigitory techniques.



3. Production of Medical Records

A The New Jersey Department of Corrections shall produce medical
records of inr-nates to Plaintiffs’ counsel in the following instances;

(1) medical records of the named plaintiffs herein shall be produced
without obtaining the consent of such named plaintiffs;

. 2) medical records of inmates who have been determined to be
Class Members shall be produced without obtaining the consent of such Class Member,

(3) medical records of any inmate who commutted suicide while
iﬁca.rcerated from and after Apnl 11, 1996;

(4)  medical records of any inmate, who is neither a named plaintitt
nor a Class Member, shall be produced upon the execution of the Authorization For
Disclosure/Release of Health Information Including Alcohol And/Or Drug Abuse, HIV/AIDS and
Psychiatric Records in the form attached hereto as Exhibit A, or upon further Order of this Court.

(5 medical records of any inmates who, prior to the date of this
Order, have executed a release prepared by Plaintiffs’ counsel. The Court finds that these previously
executed releases satisfy the requirements of the Confidentiality Laws and good cause exists [0 yive
effect to such releases until entry of a final, non-appealable Order in this case, subject to the terms ot
this Order and the inmate’s right to revoke such release.

4. Use of Medical Records, Confidential Proprietary Information and 10A .
Information :

Except as permitted under Paragraph 8A. all persons obtaining access to i

medical records under this Order shall use the records or information oaly for preparation and trial of

this action, including any appeal or retrial, and shall not use such records or information for any other

purpose. All persons obtaining access to confidential proprietary information or 10A Information



under this Order shall use the records or information only for the preparation and tral of this action

including any appeal or retrial, and shall not use such records or information for any other purpose.

S. Disclosure of Medical Records, Confidential Proprietary Information and |

10A Information

A. Except as permutted under Paragraph SA, medical records may bé
disclosed only to the following persons. Confidential proprietary information and [0A Information
shall be disclosed qnly to the following persons:

(1) Any health care provider,

(2) Any of the named defendants, including their directors, officers.
employees, agents and personnel or any administrative personnel of the New Jersey Department of
Corrections who is determined by defendants to be necessary to assist in the defense of this action.

(3) Counsel for the parties to this action or counsel for any health
care provider, including partners, associates, law clerks, law students, secretanies, paralegal assistants.
and employees of such counsel to the extent reasonably necessary to render professional services in this
action;

(4) Court officials involved in this action,

(5) Court reporting personnel involved in taking or transcribing
testimony in this action;

(6) -Any person that the Court in this action designates in the
interest of justice, upon terms that the Court deems proper, and

(7)  Former employee witnesses, outside non-party consultants or
experts retained for purpose of assisting counsel in this action.

" B. Neither the New Jersey Department of Corrections, CMS, CBS nor

their counse! shall reveal the name of any class member or discuss the class member’s role in this case




with any custody personnel or health care provider other than in connection with the delivery of health
care services to such inmate or for the preparation of its defense in this case. The New Jersey
Department of Corrections, CMS, CBS and their counsel shall inform any custody personnel or health
care provider, to whom such disclosure is necessary for the preparation of their defense in this case,
that the identities and roles of all class members must remain confidential.

C. Persons obtaining access to 10A Information or diagnostic or
evaluative information set forth in medical records shall not disclose 10A Information or the substance
of the diagnostic or evaluative information to any named Plaintiffs, any Class Members or any other
inmate; however, factual information contained in such records may be verified by the specific Class
Member who is the subject of such 10A Information or medical record.

D. Should any Class Member voluntarily disclose his or her identity, the :

|
defendants may initiate a conference call with the Court to determine whether and to what extent the !

provisions of this Amended Confidentiality and Protective Order shall continue to be applicable. :

E. Any person receiving information under this Paragraph 5.A. or S.A. |
shall be provided a copy of this Order and shall execute an acknowledgment in the form attached '
hereto as Exhibit B in which such person shall agree to be bound by the terms hereof.

6. Deposition and Trial Testimony

Deposition anq trial testimony by health care providers shall be permitted
regarding any inmate who is subject to Paragraph 3. For the purpose of providing deposition
testimony only, the panies: agree that any inmate who has a prescription for any of the medications set
forth on Exhibit C or is the subject of a forced medication order is presumably a class member. CMS$S
agrees that it will use its best efforts to update such lists every thirty (30) days during the conduct of

depositions. . -



1. Subpoenas or Other Discovery Requests Seeking Medical R .
Confidential Proprietary Information ecords Or

If any party or person that has obtained medical records, confidential
proprietary information or 10A [nformation under the terms of this Order receives a subpoena or other
discovery request commanding the production of any such records or information, such party or
person shall immediately notify the party or person that produced the medical records or confidential
proprietary information of the service of the subpoena or request, so that such party may object to the
production of the medical records or confidential proprietary information, and seek to quash the
subpoena or have an appropriate protective order entered.

8. Miscellaneous |

A Nothing in this Order shall preclude or prevent an inmate who is the
subject of a medical record from expressly consenting to a specific, broader or wider dissemination of
his or her own medical records through Plaintiffs’ counsel. Plaintiffs' counsel shall give Defendants ten
(10) days written notice of any such proposed dissemination. If Defendants do not consent to such
dissemination, Defendants may seek further relief from the Court within ten (10} days by letter
application and conference telephone call with the Court. Prior to such application. Defendants’
counsel shall confer with Plaintiffs' counse! in accordance with L.Civ.R.37. In no event shall any
diagnostic or evaluative parts of the medical records be disclosed directly to the inmate who is the
subject of the record or to anyone who could reasonably be acting as the inmate’s agent. The name of
any person who makes @ mental health diagnostic evaluation shall not be disclosed, other than as

permitted under Paragraph 5(A).

10




B.  Nothing herein shall affect any party's or person's right to object to any
discovery request, including the right to assert that no discovery should be had of certain documents or
'mformation..

C. The confidentiality provisions and obligations of this Order shall
survive the conclusion of this action.

D. Should any party desire a modification of this Amended Confidentiality

.

and Protective Order at any time during this litigation, said party may apply to the Court for a

modification of its terms.
| M'/

Hon. Jghn J. Huglles, USF4.J.
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| EXHIBIT A
AUTHORIZATION FOR DISCLOSURE/RELEASE OF HEALTH INFORMATION INCLUDING
ALCOHOL AND/OR DRUG ABUSE, HIV/AIDS AND PSYCHIATRIC RECORDS

To: The N.J, Department of Corrections, Cofreclional Medical Services, Inc. and Correctional Behaviorél
Solutions, inc.

| __, authorize you lo disclose and pravids o the
Name

attorneys, law students and other staff of the Seton Hall Univeristy School of Law Civil Litigation Clinic and the
law firms of Debevoise & Plimpton and Laughlin & Latimer, any and all information relating to my incarceration,
including, but not limited to, medical and psychiatric records, disciplinary reports, classification documents,
criminal records and parole reports. This authorization extends lo all documenls in your possession,
regardless of their original source. It also permits you and your employees or consultants and my mental
health care provider to give deposition or trial testimony about this information and all medical and mentai
heaith information about me received during the course of my mental heaith treatment.

| understand that this authorization can include but is nol limited to the release of
information concerning drug and/or aicohol use, venereal disease, AIDS, HIV infection, Tuberculosis, Hepatitis,
psychosocial history and treatment recommendations.

| understand that at any time | may revoke this authorization, except to the extent action has already been
taken, by a written notice 1o Debevoise & Pfimpton, Laughlin & Latimer, Seton Hall University School of Law
Civil Litigation Clinic, the New Jersey Department of Corrections, Correctional Medical Services, Inc. or
Correctional Behavioral Soiutions, Inc. This consent is effective immediately. | hereby release the New Jersey
Department of Corrections, Correctional Medical Services, inc., and Correctional Behavioral Solutions, Inc.,
their employees, personnel, officers, directors and physicians and mental health professionals from any and all
legal responsibility or liability resulting from the release of the abave information to the extent indicated and
authorized herein.

-

Signature:

Prison or Jail:

Inmate Identification No.:

Date:

12



EXHIBIT B

Acknowledgment

The undersigned acknowledges receipt of a copy of, has read and agrees to be bound by

the terms of, the Amended Confidentiality and Protective Order dated 1998

entered in the United States District Court for the District of New Jersey by Honorable John I.

Hughes, U.S.M.J. in the matter of C.F. v. Hilton, Civil Action No. 96-1840 (AET).

13
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EXHIBIT C

Brand Name

Clausini
Clorazil
Haldol

Lithane. Lithobid.Eskalith

Mellaril
Navane
Norpramin
Paxil
Prolixin
Prozac
Risperdotl
Stelazine
Thorazine
Tofranl]
Travll, Etrafon
Trilafon
Zyprexa

14

Generic Name

N/A .
Clozapine
Halopendol
Lithium
Thiorodazine
Thlothlxine
Desipramine
Paroxetine
Fluphenazine
Fluoxetine Hcl
Risperidone
Trifluoperazine
Chlorpromazine
Imipramine

Perphenazine/Amitriptyline

Perphenazine
N/A



PETER VERNIERO

Attorney General of New Jersey

Attorney for Defendants Jack Terhune, Mary Ellen Bolton,
Howard Beyer, Eugene O'Neill,

Thomas Farrell and Dr. Richard Cevasco

R.J. Hughes Justice Complex

Post OCffice Box 112

Trenton, New Jersey 08625

By: Dianne M. Moratti
Deputy Attorney General
(609) 633-3985

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
VICINAGE OF TRENTON

C.F., et al. ) HONORABLE ANNE E. THOMPSON,
Chief, U.S8.D.J.
Plaintiffs, ) Civil Action No. 96-1840 {AET}
v. ) ORDER

JACK TERHUNE, et al., )

Defendants. )

This matter hdving come before the Court upon the joint
application of Sandra L. Cobden, Esq.. and Patricia P. Perlmutter,
Esq. on behalf of the plaintiffs, and by Peter Verniero, Attorney
General of New Jersey, Deputy Attorney General Dianne M. Moratti
appearing, on behalf of defendants Jack Terhune, Mary Ellen Bolton,
Howard Beyer, Eugene O'Neill, fhomas Farrell, and Dr. Richard
Cevasco, and by Stephen Holtzman, Esq. appearing on behalf of

defendant Correctional Medical Services, Inc., and by Paul Murphy,



Esq. appearing on behalf of defendant Correcticnal Behavioral
Soluticons of New Jersey, Inc., and for good cause shown;

IT IS on this day of , 1999;

ORDERED that provision #4 on page 7 of the Amended
Confidentiality and Protective Order entered by the Court on April
8, 1998 is hereby amended to permit plaintiffs to use medical
records, Internal Affairs records, voting records of classification
committee members, 10A Information and confidential medical and
mental health services provider(s) information disclosed during the
course of the litigation in any action to enforce the settlement

pursuant teo Sections IV(K) (2) and XIII of the Settlement Agreement

between plaintiffs and the DOC defendants.

John J. Hughes, U.S.M.J.



AUTHORIZATION FOR DISCLOSURE/RELEASE OF HEALTH
INFORMATION INCLUDING ALCOHOL AND/OR DRUG

ARUSE. HIS/AIDS AND PSYCHIATRIC RECORDS

To: The N.J. Department of Corrections, Correctional Medical Services,
Inc and Correctional Behavioral Solutions, Inc.

I, » authorize you to disclose and provide to the
{Name)

attorneys, law students and other staff of the Seton Hall University
School of Law Civil Litigation Clinie, the law firm of Debevoise and
Plimpteon, and Dr. Raymond Patterson, any and all information relating to
my incarceration including, but not limited to, medical and psychiatric
records, disciplinary reports classification documents, criminal records
and parole reports. This authorization extends to all documents in your
possession, regardless of their original source. It also permits you and
your employees or consultants and my mental health care provider to give
court testimony and information to the monitor about this information and
all medical and mental health information about me received during the
course of my mental health treatment.

I understand that this authorization can include, but is not limited
to the release of information concerning drug and/or alcochol use,
venereal disease, AIDS, HIV infection, Tuberculosis, Hepatitis,
psychosocial history and treatment recommendations.

I understand that at any time I may revocke this authorization,
except to the extent action has already been taken, by a written notice
to Debevoise & Plimpton, Seton Hall University School of Law Civil
Litigation Clinic, the New Jersey Department of Correction, Correction
Medical Services, Inc. or Correctional Behavioral Solutions, Inc. This

consent is effective immediately. I hereby release the New Jersey
Department of Correction, Correction Medical Services, Inc. and
Correctional Behavioral Solutions, Inc., their employees, personnel,

officers, directors and physicians and mental health professionals from
any and all legal responsibility or liability resulting from the release
of the above information to the extent indicated and authorized herein.

Signature:

Prison or Jail:

Inmate Identification Number:

Date:
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C.E. v, Terhune
Civil Action No. 96-1840(AET)

ACKNOWLEDGMENT OF TERMS OF SETTLEMENT AGREEMENT

I,  hereby acknowledge receipt of
the Settlement Agreement in the matter of C.F. v, Terhune, Civil
Action No. 96-1840(AET) and‘agree to be bound by the terms set
forth therein including, but not limited to, the confidentiality

provisions set forth in Sections IV{(L), (M), (N), (Q), and (P).

Signature

Printed Name

Date:
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PETER VERNIERO

Attorney General of New Jersey

Attorney for Defendants
Jack Terhune, Mary Ellen Bolton,
Howard L. Beyer, Eugene F. O'Neill,
Thomas Farrell and Dr. Richard Cevasco

R.J. Hughes Justice Complex

25 Market Street

P.O. Box 112

Trenton, New Jersey 08625

By: Dianne M. Moratti
Deputy Attorney General
(609) 633-3985

DM 7667
UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
VICINAGE OF TRENTON
C.F., D.M., L.K., A.0. and J.W., ) HONORABLE ANNE E. THOMPSON

individually and on behalf of
all others similarly situated )

Plaintiffs, Civil Action No. 96-1840 (AET)
)
V.
) ORDER ENTERING JUDGMENT AND
JACK TERHUNE, et al. DISMISSAL WITH PREJUDICE
)
Defendants.

)

The claims in this action having been settled and resolved by
and between C.F., D.M., L.K., A.0. and J.W. individually and on
behalf of all others similarly situated ("the Plaintiffs") and
Commissioner of the New Jersey Department_of Corrections Jack
Terhune, Chief of Staff Mary Ellen Bolton, Assistant Commissioner
Howard L. Beyer, Chief Disciplinary Hearing Officer Eugene F.
O'Neill, Health Services Unit Supervisor Thomas Farrell and

Director of Psychological Services Dr. Richard Cevasco, having been

sued in their official capacity ("the Defendants"); and
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WHEREAS, the Court having reviewed the affidavit of
Plaintiffs' expert, Dr. Dennis Koson and any comments received by
Defendants' expert; and

WHEREAS, pursuant to Fed.R.Civ.P. 17{c) and 23(e), the Court
having reviewed the Settlement Agreement, the comments of the
individual class members and counsels' submissions to the Court,
with heightened scrutiny in light of the mental disabilities of the
Plaintiff class and having found that the Settlement Agreement is
fair and reasonable; and

WHEREAS, the Settlement Agreement provides for the payment of
$1,220,000 in attorneys' fees and costs to the Plaintiffs' counsel.

IT IS on this day of July, 1999

ORDERED that this action and the claims asserted herein by the
Plaintiffs against the Defendants shall be dismigssed with prejudice
in accordance with the Settlement Agreement between the

aforementioned parties.

Honorable John J. Hughes, U.S.M.J.



