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I. Summary

Because a prisoner ordinarily is divested of the privilege to vote, the right to
file a court action might be said to be his remaining most fundamental
political right, because preservative of all rights.

—United States Supreme Court, McCarthy v. Madigan, 503 U.S. 140, 153

(1992).

This amendment will help put an end to the inmate litigation fun-and-games.
—Senator Robert Dole, during Senate debate on an early version of the
Prison Litigation Reform Act, September 29, 1995.

What was a sentence for a white collar crime that should have ended many
years ago will never end. | got a life sentence.

—Keith DeBlasio, December 8, 2008. DeBlasio was raped while incarcerated
in a federal prison and contracted HIV as a result.

Carved in stone over the entrance to the United States Supreme Court are the words “equal
justice under law.” And for more than 140 years, the US Constitution has guaranteed to all
persons the “equal protection of the laws.”* But for those in prisons, jails, and juvenile
facilities in the United States, the promise of equal justice is illusory. The Prison Litigation
Reform Act (PLRA), passed by Congress in 1996, denies equal access to the courts to the
more than 2.3 million incarcerated persons in the United States.

The PLRA subjects lawsuits brought by prisoners in the federal courts to a host of burdens
and restrictions that apply to no other persons. As a result of these restrictions, prisoners
seeking the protection of the courts against unhealthy or dangerous conditions of
confinement, or those seeking a remedy for injuries inflicted by prison staff and others, have
had their cases thrown out of court. These restrictions apply not only to persons who have
been convicted of crime, but also to pretrial detainees who have not yet been tried and are
presumed innocent. Human Rights Watch is not aware of any other country in which national

* United States Constitution, amend. 14, Sec. 1.
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legislation singles out prisoners for a unique set of barriers to vindicating their legal rights in
court.?

The PLRA’s restrictions include:

The exhaustion of remedies requirement. Before a prisoner may file a lawsuit in court, he
must first take his complaints through all levels of the prison’s or jail’s grievance system,
complying with all deadlines and other procedural rules of that system.? If the prisoner fails
to comply with all technical requirements, or misses a filing deadline that may be as short as
a few days, his right to sue may be lost forever.

The physical injury requirement. A prisoner may not recover compensation for “mental or
emotional injury” unless she makes a “prior showing of physical injury.”* Under this
provision, prisoners who have been subjected to sexual assault and other intentional abuse
by prison staff have been denied a remedy. Indeed, because of this provision, many of the
abuses that took place in Irag’s Abu Ghraib prison would not have been compensable if they
had occurred in a US prison orjail.

Application to children. The provisions of the PLRA apply not only to adult prisoners, but also
to children confined in prisons, jails, and juvenile detention facilities.> The exhaustion
requirement has proven to be an especially formidable barrier to justice for incarcerated
children, particularly in light of court rulings that efforts to exhaust on their behalf by parents
or other adults do not satisfy the PLRA.

Restrictions on court oversight of prison conditions. The PLRA restricts the power of federal
courts to make and enforce orders limiting overcrowding or otherwise remedying unlawful
conditions in prisons and jails.°

Limitations on attorney fees. If a prisoner files a lawsuit and wins, establishing that her
rights have been violated, the PLRA limits the amount her attorneys can be paid.”

2 For ease of reference, this report uses the term “prisoners” to refer collectively to convicted persons, pretrial detainees, and
children held in juvenile detention facilities. The terms “children,” “juveniles,” and “youths” refer to persons under the age of
18.

3 42 United States Code (U.S.C.) sec. 1997¢(a).

4 42 U.S.C. sec. 1997¢(e).

518 U.5.C. sec. 3626(g)(3) and (5); 42 U.S.C. sec. 1997e(h).
6 18 U.S.C. sec. 3626.

7 42 U.S.C. sec. 1997¢(d).
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The PLRA’s sponsors argued that the law was necessary to deal with “frivolous” lawsuits
brought by prisoners. Some prisoners, like some non-prisoners, do file frivolous suits, and
the PLRA includes the reasonable requirement that prisoner cases be subject to a
preliminary screening process and be immediately dismissed if they are frivolous or
malicious, or if they fail to state a claim on which relief can be granted.® But the cases
described in this report show that other provisions of the PLRA have resulted in dismissal of
claims involving serious physical injury, sexual assault, and intentional abuse by prison
staff—claims that no reasonable person would characterize as frivolous.

Unlike many other democracies, the United States has no independent national agency that
monitors conditions in prisons, jails, and juvenile facilities and enforces minimal standards
of health, safety, and humane treatment. Perhaps for this reason, oversight and reform of
conditions in these institutions has fallen primarily to the federal courts. Beginning in the
1970s, lawsuits brought by prisoners led to improved medical care, sanitation, and
protection from assault. While significant problems remained, by the time the PLRA was
passed in 1996, US prison conditions had been transformed in just a few short decades.

The effect of the PLRA on prisoners’ access to the courts was swift. Between 1995 and 1997,
federal civil rights filings by prisoners fell 33 percent, despite the fact that the number of
incarcerated persons had grown by 10 percent in the same period. By 2001 prisoner filings
were down 43 percent from their 1995 level, despite a 23 percent increase in the
incarcerated population. By 2006 the number of prisoner lawsuits filed per thousand
prisoners had fallen 60 percent since 1995.

If the effect of the PLRA were to selectively discourage the filing of frivolous or meritless
lawsuits, as its sponsors predicted, then we would expect to find prisoners winning a larger
percentage of their lawsuits after the law’s enactment than they did before. But the most
comprehensive study to date shows just the opposite: since passage of the PLRA, prisoners
not only are filing fewer lawsuits, but also are succeeding in a smaller proportion of the
cases they do file. This strongly suggests that rather than filtering out meritless lawsuits, the
PLRA has simply tilted the playing field against prisoners across the board. The author of a
comprehensive study on the impact of the act concludes that “the PLRA’s new decision
standards have imposed new and very high hurdles so that even constitutionally meritorious
cases are often thrown out of court.”

8,8 U.5.C. sec. 1915(e)(2); 28 U.S.C. sec. 1915A; 42 U.S.C. sec. 1997e(c)(2).
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Jeanne Woodford, the former warden of San Quentin State Prison and former director of the
California Department of Corrections, told Human Rights Watch that she believes the PLRA
has endangered the progress that has been made in prison administration:

| do think the PLRA does need to be reformed. | think that there’s prison
experts around the country who would agree with that.... I’'m told that many
people in [the American Correctional Association] believe that as well. That
they’re starting to see abuses.... A lot of the corrections professionals were
telling me that they had concerns that a lot of the steps forward they’d made
in Texas were reverting because of the PLRA. And | can see that happeningin
California too.’

Drawing on interviews with former corrections officials, prisoners denied remedies for abuse,
and criminal justice experts, this report examines three provisions of the PLRA—the
exhaustion requirement, the physical injury requirement, and the law’s application to
children—and their effect on prisoners’ access to justice.

Thirteen years after the passage of the PLRA, it has become apparent that Congress went too
far. Congress must act now to amend the PLRA, to restore the rule of law to US prisons, jails,
and juvenile facilities, and ensure that “equal protection of the laws” is not an empty
promise.*

9 Human Rights Watch telephone interview with Jeanne Woodford, former warden of San Quentin State Prison and former
director of the California Department of Corrections, October 29, 2008.

*° The PLRA governs lawsuits brought in the federal courts of the United States. Many US states have subsequently enacted
laws that similarly restrict prisoners’ access to state courts. See, for example, Maryland Prisoner Litigation Act, Annotated
Code of Maryland, secs. 5-1001-5-1007, 1997. Those laws are beyond the scope of this report.
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Il. Recommendations

To the President and Congress of the United States:
Enact legislation that amends the PLRA by:

1. removing the requirement that courts dismiss lawsuits in which prisoners have not
exhausted the prison or jail grievance system, and instead substituting a provision
allowing courts to stay such lawsuits temporarily to allow prisoners to take their
complaints through the grievance system (amend 42 U.S.C. sec. 1997¢e(a)).

2. allowing prisoners to recover compensation for mental or emotional injuries on the
same basis as non-prisoners (eliminate 42 U.S.C. sec. 1997e(e)).

3. removing from the scope of the PLRA persons held in juvenile detention facilities,

and persons under age 18 held in adult prisons and jails (amend 18 U.S.C. sec.
3626(g)(3) and (5) and 42 U.S.C. sec. 1997e(h)).
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lll. Incarceration in the United States

The United States has the largest prison population in the world, with more than 2.3 million
persons behind bars on any given day." The United States also has the world’s highest per
capita rate of incarceration, with 760 incarcerated persons for every 100,000 residents. This
rate is five to ten times higher than those of other industrialized democracies like England
and Wales (151 per 100,000), Canada (116), and Sweden (74).”

But the US prison system is also atypical in other ways. As already noted, unlike many other
democracies, the United States has no independent national agency that monitors prison
conditions and enforces minimal standards of health, safety, and humane treatment. The
bipartisan Commission on Safety and Abuse in America’s Prisons recently concluded that
“few [US] states have monitoring systems that operate outside state and local departments
of corrections, and the few systems that do exist are generally underresourced and lacking in
real power.”*? By contrast, in Great Britain, independent oversight of prison conditions is
provided by Her Majesty’s Inspectorate of Prisons. In 46 European states, the Council of
Europe’s Committee for the Prevention of Torture and Inhuman or Degrading Treatment or
Punishment supplements monitoring by national bodies.*

The United States is also unusual in depriving prisoners of the right to vote. In all but two of
the fifty US states, convicted prisoners are barred from voting. This is in marked contrast to
many other democracies, which either allow all prisoners to vote (such as Austria, Germany,
and Ireland) or disfranchise only a small proportion of prisoners (such as France, Norway,
and Portugal).” The United States Supreme Court has recognized that the disfranchisement
of prisoners makes their right of access to the courts correspondingly more important:
“[blecause a prisoner ordinarily is divested of the privilege to vote, the right to file a court

* The number of individuals who are incarcerated at some point in a given year is even higher; the US Bureau of Justice
Statistics estimates that 13.6 million persons were admitted to local jails in the 12-month period ending June 30, 2008.
Bureau of Justice Statistics, “Growth in Prison and Jail Population Slowing: 16 States Report Decline in the Number of
Prisoners,” March 31, 2009, http://www.ojp.usdoj.gov/bjs/pub/press/pimjimo8stpr.htm (accessed May 31, 2009).

*2 International Centre for Prison Studies, King’s College London, “World Prison Brief,”
http://www.kcl.ac.uk/depsta/law/research/icps/worldbrief/wpb_stats.php?area=all&category=wb_poprate (accessed May
31, 2009).

3 «Confronting Confinement: A report of the Commission on Safety and Abuse in America’s Prisons,” June 2006,
http://www.prisoncommission.org/pdfs/Confronting_Confinement.pdf (accessed June 4, 2009), p. 79.

4 Ibid., p. 8o.

*5 American Civil Liberties Union, “Out of Step with the World: An Analysis of Felony Disfranchisement in the U.S. and Other
Democracies,” May 2006, http://www.aclu.org/images/asset_upload_file825_25663.pdf (accessed June 4, 2009), pp. 3, 6-7.
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action might be said to be his remaining most fundamental political right, because
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preservative of all rights.

Perhaps for these reasons, reform of US prisons and jails has taken place primarily through
litigation, rather than through executive or legislative action.” And lawsuits brought by
prisoners and their lawyers have transformed the US prison system in a few short decades.
In the 1978 case of Hutto v. Finney, the US Supreme Court gave the following description of
conditions in one Arkansas prison:

Cummins Farm, the institution at the center of this litigation, required its
1,000 inmates to work in the fields 10 hours a day, six days a week, using
mule-drawn tools and tending crops by hand. The inmates were sometimes
required to run to and from the fields, with a guard in an automobile or on
horseback driving them on. They worked in all sorts of weather, so long as
the temperature was above freezing, sometimes in unsuitably light clothing
or without shoes. The inmates slept together in large, 100-man barracks and
some convicts, known as “creepers,” would slip from their beds to crawl
along the floor, stalking their sleeping enemies. In one 18-month period,
there were 17 stabbings, all but 1 occurring in the barracks. Homosexual rape
was so common and uncontrolled that some potential victims dared not
sleep; instead they would leave their beds and spend the night clinging to
the bars nearest the guards' station....

Inmates were lashed with a wooden-handled leather strap five feet long and
fourinches wide. Although it was not official policy to do so, some inmates

were apparently whipped for minor offenses until their skin was bloody and
bruised....

The “Tucker telephone,” a hand-cranked device, was used to administer
electrical shocks to various sensitive parts of an inmate's body....

Confinement in punitive isolation was for an indeterminate period of time. An
average of 4, and sometimes as many as 10 or 11, prisoners were crowded

16 McCarthy v. Madigan, 503 U.S. 140, 153 (1992).

7 Fora typical view, see Malcolm M. Feeley and Van Swearingen, “The Prison Conditions Cases and the Bureaucratization of
American Corrections: Influences, Impacts and Implications,” Pace Law Review, vol. 24, 2004, p. 442, concluding that
“litigation has probably been the single most important source of change in prisons and jails in the past forty years.”
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into windowless 8'x10' cells containing no furniture other than a source of
water and a toilet that could only be flushed from outside the cell. At night
the prisoners were given mattresses to spread on the floor. Although some
prisoners suffered from infectious diseases such as hepatitis and venereal
disease, mattresses were removed and jumbled together each morning, then
returned to the cells at random in the evening.*®

Spurred by Hutto and other Supreme Court decisions ruling that prison conditions were
subject to constitutional limits, prisoners and their attorneys filed lawsuits challenging
inadequate medical and mental health care, dangerous and unhealthy physical facilities,
abuse by prison staff, and other unlawful conditions. In many cases, federal courts issued
prison-wide or even statewide orders to remedy these deficiencies. There remain serious
problems in US prisons, particularly with respect to the treatment of vulnerable prisoners
such as juveniles and persons with mental illness or physical disabilities. But by the mid-
1990s, conditions such as those at Cummins Farm were largely a thing of the past.*

While the passage of the PLRA has had a detrimental effect on reform efforts, litigation
brought by prisoners continues to play a critical role in enforcing minimal standards in US
prisons and jails. According to Jeanne Woodford, former San Quentin warden and California
corrections director, “litigation is probably the only thing that allows us to do our jobs as
professionals.” Woodford told Human Rights Watch of her testimony in a lawsuit involving
conditions on California’s death row. “I said to the judge, ‘if it wasn’t for this litigation, |
wouldn’t be able to do my job as a warden, and my job as a warden is to keep everyone
safe.””*°

8 Huttov. Finney, 437 U.S. 678, 682-683 nn. 3-6 (1978) (citations omitted).

19 See, for example, Vincent M. Nathan, “Have the Courts Made a Difference in the Quality of Prison Conditions? What Have We
Accomplished to Date?” Pace Law Review, vol. 24, 2004, pp. 423-24 (describing cases); Human Rights Watch, ///-Equipped: US
Prisons and Offenders with Mental lllness (New York: Human Rights Watch, 2003),
http://www.hrw.org/en/reports/2003/10/21/ill-equipped-o pp. 46-47 (same).

2% Human Rights Watch telephone interview with Jeanne Woodford, October 29, 2008.
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IV. Enactment of the Prison Litigation Reform Act

In the spring of 1996 Congress passed the Prison Litigation Reform Act, and President
Clinton signed the bill into law on April 26, 1996. The PLRA brought sweeping and
unprecedented changes in the ability of prisoners to seek relief in court from conditions that
threaten their health and safety or otherwise violate their legal rights.*

The PLRA governs lawsuits brought in the federal courts of the United States, whether those
lawsuits involve federal, state, or local facilities. Many US states have enacted laws that
similarly restrict prisoners’ access to state courts; those laws are beyond the scope of this
report.*?

The proponents of the PLRA argued that prisoners were clogging the courts with an
avalanche of frivolous lawsuits, thus impairing the quality of justice enjoyed by law-abiding
persons. In reality, prisoners were filing lawsuits at about the same rate as non-incarcerated
persons,? and prisoner lawsuits often involved allegations of physical abuse, inadequate
medical care, and other non-frivolous claims. The PLRA’s supporters also expressed concern
about court orders regulating prison conditions, although such orders were issued only if a
court found that prisoners’ rights had been violated, or if prison officials consented to the
order. Nevertheless, the PLRA passed with broad support from both Republicans and
Democrats.*

For a bill that made major changes in the enforceability of fundamental rights, the PLRA
received remarkably little congressional scrutiny. It was passed not as a freestanding bill,
but as an amendment to a bill to appropriate funds for the continued operation of the
federal government.?® The legislative record consists largely of anecdotes about allegedly
frivolous litigation brought by prisoners, such as a case in which “an inmate sued, claiming

! Under US law, a private citizen cannot compel the criminal prosecution of another person. Linda R.S. v. Richard D., 410 U.S.
614 , 619 (1973). Therefore, for prisoners who are subjected to unlawful conduct, a civil lawsuit is the only remedy.

22 See, for example, the Maryland Prisoner Litigation Act, Ann. Code Md. secs. 5-1001-5-1007.
23 Margo Schlanger, “Inmate Litigation,” Harvard Law Review, vol. 116, April 2003, p. 1692.

24 For a critique of the arguments of the PLRA’s proponents, see Schlanger, “Inmate Litigation,” Harvard Law Review, p. 1692
(concluding that “the most basic element of the critics' account—that the reason so few inmate plaintiffs were successful was
that their cases were simply frivolous (and not just legally frivolous but actually laughable)—is not true”).

25 Schlanger, “Inmate Litigation,” Harvard Law Review, p. 1559.
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cruel and unusual punishment because he received one jar of chunky and one jar of creamy

9926

peanut butter after ordering two jars of chunky from the prison canteen.

While the provision for preliminary screening of prisoner lawsuits is reasonable, other
provisions of the PLRA erect significant obstacles to the enforcement of fundamental rights.
For example, when a court has issued an order to remedy unlawful conditions in a prison, jail,
or juvenile facility, the PLRA provides that officials can render that order unenforceable
simply by filing a motion in court.?”” And the law’s severe restrictions on attorney fees mean
that even prisoners with meritorious cases have difficulty finding lawyers to assist them.®

26 Dennis C. Vacco, Frankie Sue del Papa, Pamela Fanning Carter, and Christine O. Gregoire, “Free the Courts from Frivolous
Prisoner Suits,” New York Times, March 3, 1995, p. A26 (letter to the editor from Attorneys General of New York, Nevada,
Indiana, and Washington). Federal Appeals Court Judge Jon O. Newman researched three of the cases described in this letter,
and concluded that the descriptions were “at best highly misleading and, sometimes, simply false.” Jon 0. Newman, “Pro Se
Prisoner Litigation: Looking for Needles in Haystacks,” Brooklyn Law Review, vol. 62,1996, p. 520.

2718 U.S.C. sec. 3626(e)(2).

28 See, for example, Robbins v. Chronister, 435 F.3d 1238 (10" Cir. 2006) (en banc) (attorney who won excessive force case for
prisoner received payment of $1.50 as a result of PLRA’s limits on attorney fees); Pearson v. Welborn, 471 F.3d 732 (7" Cir.
2006) (attorney who won prisoner’s claim that staff unlawfully retaliated against him, resulting in confinement in “supermax”
prison for more than one year, received payment of $1.50 due to PLRA’s fee limitations). The Pearson case is discussed further
in section VI, below.
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V. The Exhaustion Requirement

Ordinarily, a person filing a lawsuit alleging that government officials have violated her
constitutional rights may go directly to court. Even if an administrative process exists, there
is no requirement to complete it as a prerequisite to filing suit.?” Until passage of the PLRA,
this general rule applied to prisoners as well.

Most prisons and jails have a system of administrative remedies, more commonly known as
grievance systems. These are mechanisms through which prisoners can file complaints or
make requests in writing, and receive a written response from corrections officials. Most
grievance systems have filing deadlines—a prisoner must file within a certain time of the
incident complained about—and most have one or more levels of appeal.

Grievance systems emerged in the 1970s as a means of quickly and informally resolving
minor issues by encouraging prisoners to address problems through established channels.
They are also a means of keeping officials apprised of problems and concerns among the
prison population—a review of all the grievances filed in a given month or year may reveal,
for example, a pattern of misconduct by a particular staff member. Grievance systems were
never designed to be the first step in a lawsuit, and it was never contemplated when they
were first introduced that a misstep in the grievance process could result in a prisoner
forfeiting his right to file in court.

Before passage of the PLRA, exhaustion of prison grievance systems could be required only
in very narrow circumstances. If the attorney general of the United States had certified that a
prison’s or jail’s grievance system met specified standards, or if a federal judge found that
the system was “otherwise fair and effective,” a lawsuit filed by a prisoner could be stayed
for up to six months to require the prisoner to exhaust “such plain, speedy, and effective
administrative remedies as are available.” In addition, exhaustion could be required only of
adults who had been convicted of a crime, not of detained children or persons held in jail
awaiting trial.>°

The PLRA dramatically altered this legal landscape, deleting the requirement that grievance
systems be “fair and effective,” and requiring that a lawsuit filed by a prisoner who had not
pursued all avenues for redress within the grievance system be dismissed rather than merely

29 Patsy v. Board of Regents of the State of Florida, 457 U.S. 496, 516 (1982).

39 42 U.S.C. sec. 1997€ (1995).
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stayed. The PLRA’s exhaustion requirement also applies to any adult or child held in a prison,
jail, or juvenile detention facility.> Indeed, it applies even if the grievance system cannot
provide the remedy the prisoner is seeking, such as monetary compensation.*

A basic structural problem with the exhaustion requirement is that prison officials
themselves—the defendants in most lawsuits brought by prisoners—typically design the
grievance system that prisoners must exhaust before filing suit. This creates obvious
incentives for prison officials to design grievance systems with short deadlines, multiple
steps, and numerous technical requirements. And unlike prior law, the PLRA imposes no
requirements for grievance systems: “the sky’s the limit for the procedural complexity or
difficulty of the exhaustion regime.”*

Some grievance systems include requirements that seem designed to discourage, rather
than facilitate, compliance by prisoners. For example, some systems require that a prisoner
first raise the issue she wishes to grieve with the staff member involved—even if the
grievance involves an assault or other abusive conduct by that same staff member. One
recent case ruled that a prisoner whose complaint was that he was threatened and
physically assaulted by a corrections officer failed to exhaust because he did not first
discuss the issue with the officer who had allegedly assaulted him.3

There is also some evidence that prison officials have taken advantage of the PLRA to
discourage lawsuits by making grievance systems more demanding. In Illinois, after a court
ruled that a prisoner had complied with the state prison system’s grievance process,
rejecting prison officials’ argument that his grievance was not sufficiently detailed,* the
prison system revised the policy to require “details regarding each aspect of the offender’s
complaint, including what happened, when, where, and the name of each person who is the
subject of or who is otherwise involved in the complaint.”?

31 42 U.S.C. sec. 1997¢(a), (h).

32 Booth v. Churner, 532 U.S. 731, 734 (2001).

33 Schlanger, “Inmate Litigation,” Harvard Law Review, p. 1650.

34 sanders v. Bachus, 2008 WL 54228571, at *5 (W.D. Mich. 2008).
35 Strong v. David, 297 F.3d 646, 650 (71" Cir. 2002).

36 Corrections, Criminal Justice, and Law Enforcement: Filing of Grievances, Illinois Administrative Code, title 20, sec.
504.810(b), 2003.
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Shortening the Statute of Limitations

The statute of limitations is the time period within which a person must bring a lawsuit; after
the statute of limitations has run, the right to sue is lost. These limitation periods vary from
state to state, but are typically one, two, or three years from the incident that is the subject
of the suit.

For prisoners, the PLRA effectively shortens the statute of limitations, from one or more years
sometimes to a matter of days. If a prisoner misses the deadline for filing his initial
grievance—or for filing any required appeals within the grievance system—his right to sue is
forever lost. In Woodford v. Ngo, in 2006, the US Supreme Court ruled that a prisoner’s
lawsuit must be dismissed because he had missed the California prison system’s deadline
for filing a grievance, which was 15 working days.?” Although the statute of limitations for the
prisoner’s claim was one year,?® the court ruled that the PLRA requires prisoners to comply
with the grievance system’s “deadlines and other critical procedural rules,” and that the
prisoner’s failure to meet the 15-day deadline had forfeited his right to sue.*

California’s deadline of 15 working days is far from unusual. According to one brief filed in
the Woodford case, 13 state prison systems have grievance filing deadlines of 10 calendar
days or less; some are as short as two or three days.“° Deadlines typically apply not only to
the filing of the initial grievance, but to filing at each of the required levels of appeal. The
California grievance system has three levels, each with a 15-day filing deadline.*

Courts have generally not excused prisoners’ failures to meet even very short grievance filing
deadlines, despite the existence of extenuating circumstances. For example:

e Acourt dismissed a prisoner’s lawsuit for failure to exhaust, despite the fact that he
had been hospitalized outside the institution during the entire grievance filing
period.*

37 548 U.S. 81, 87 (2006).

38 See Maldonado v. Harris, 370 F.3d 945, 954-55 (9th Cir. 2004) (at the time of Ngo’s lawsuit, the statute of limitations for
civil rights actions brought under 42 U.S.C. sec. 1983 in California was one year; it has since been revised to two years).

39 548 U.S. at 90.

4°Brief for the Jerome N. Frank Legal Services Organization of the Yale Law School as Amicus Curiae in Support of Respondent,
Woodford v. Ngo, No. 05-416, 2006 WL 304573. See also Woodford, 548 U.S. at 118 (Stevens, )., dissenting) (noting that
grievance filing deadlines “are generally no more than 15 days, and ... in nine States, are between 2 and 5 days”).

“ Brief for the Jerome N. Frank Legal Services Organization of the Yale Law School as Amicus Curiae in Support of Respondent,
Woodford v. Ngo, No. 05-416, 2006 WL 304573.

42 Steele v. N.Y. State Department of Correctional Services, 2000 WL 777931, at *1 (S.D.N.Y. 2000).
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e Anprisoner’s lawsuit alleging that he was beaten by staff was dismissed because the
prisoner had not initiated the grievance process within two business days of the
incident, despite the prisoner’s claim that immediately following the assault he was
placed in segregation, where officers did not provide him with grievance forms.*?

e Anprisoner missed the 14-day grievance deadline because he was on suicide watch,
with no access to writing materials, for 19 days immediately after the incident giving
rise to the grievance. Although he later filed a grievance, the court dismissed for
failure to exhaust, ruling that he should have filed “as soon as he was released from
suicide watch.”44

e Acourtruled that a prisoner who had filed his grievance late, after being stabbed
and having a kidney removed in the hospital, had failed to exhaust; the PLRA 