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An Israeli soldier shot and killed Rawiya al-Najjar from this house in Khuza’a.  Human Rights 
Watch found two sniper holes, Israeli food wrappers and Hebrew writing on the inside house 
wall that said “Observation Post 2.” © 2009 Fred Abrahams/Human Rights Watch 
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Omar Abu Halima, 18, was shot by an Israeli soldier in the right arm in ‘Atatra on January 4, 
2009, as he and his family were leaving their homes on a tractor.  His cousins Mattar and 
Muhammad were shot and killed. © 2009 Marc Garlasco/Human Rights Watch 
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Agricultural engineer Mu’in Juha, 56, holds a photo of his 14-year-old son, Ibrahim, who was shot and 
killed while he held a white cloth by an Israeli soldier in the Zeitoun area of Gaza City on January 5, 2009. 
© 2009 Fares Akram/Human Rights Watch  

 

 
Nada al-Marrdi, age 5, was shot and killed by an Israeli soldier on January 5 in ‘Atatra as her family and 
neighbors tried to leave the area holding white t-shirts and scarves on sticks. © 2009 courtesy of al-
Marrdi family 
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IV. Failure to Investigate 

 

Israel has an obligation under international law to investigate credible allegations of laws-of-

war violations by it forces, including those reported during and after Operation Cast Lead by 

domestic and international human rights organizations, the media, the United Nations, and 

Israeli soldiers who participated in the operation.70 To date Israel has shown little 

willingness to meet this obligation by investigating the actions of its soldiers in a thorough 

and objective manner.  On the contrary, Israel’s military and political leaders have repeated 

that the IDF did everything possible to protect civilians.  Hamas is responsible for civilian 

casualties, they say, because it operated from residential areas and used civilians as human 

shields.71 

 

Soon after the operation ended, senior IDF officials began dismissing calls for an 

investigation.  “Commanders during the fighting shouldn’t be losing sleep because of the 

investigations,” said Col. Liron Liebman, who became head of the IDF’s international law 

department after Operation Cast Lead ended.  “It’s impossible not to make mistakes in such 

a crowded environment, under pressure.”  Charges against Israeli soldiers and officers, he 

added, amount to “legal terrorism.”72 

 

Senior government officials expressed the same view.  As calls for an international 

investigation increased, the Israeli prime minister during the fighting, Ehud Olmert, 

remarked that “[T]he soldiers and commanders who were sent on missions in Gaza must 

                                                           
70 The Israeli human rights organization B’Tselem, for example, has sent Israeli law enforcement authorities 19 separate 
demands to investigate incidents in which Israeli soldiers apparently violated international humanitarian law during 
Operation Cast Lead.  (B’Tselem press release, “Military’s Attack on ‘Breaking the Silence’ Is Groundless, Given its Refusal to 
Investigate Events in Operation Cast Lead,” July 15, 2009, http://www.btselem.org/English/Press_Releases/20090715.asp 
(accessed July 23, 2009) 
71 The IDF has not provided details to substantiate its claims that Palestinian fighters used civilians, including those holding 
white flags, as human shields.  One IDF commander spoke more precisely to the media but without details on when and where 
the alleged shielding took place.  The commander of an armored brigade, Col. Roi Elkabets, told the New York Times that his 
soldiers saw “a woman, about 60 years old, walking with a white flag and six to eight children behind her and behind them 
was a Hamas fighter with his gun.”  Col. Elkabets said his soldiers held their fire. (Ethan Bronner, “Israel Disputes Soldiers’ 
Account of Gaza Abuses,” New York Times, March 28, 2009, 
http://www.nytimes.com/2009/03/28/world/middleeast/28israel.html?scp=1&sq=Israel%20Disputes%20Soldiers%92%20
Account%20of%20Gaza%20Abuses&st=cse (accessed July 29, 2009).) In another case, the commander of a paratrooper 
brigade identified as “Colonel Herzi,” one of the most senior commanders deployed in Gaza, told the BBC that his soldiers 
had seen Hamas fighters moving from house to house carrying white flags to pose as civilians. (“Israel Army Punishes 
Soldier,” BBC, March 27, 2009, http://news.bbc.co.uk/2/hi/middle_east/7967471.stm (accessed May 27, 2009).)  
72 Tomer Zarchin, “War Crime Charges Over Gaza Offensive are ‘Legal Terror,’’’ Haaretz, February 19, 2009, 
http://www.haaretz.com/hasen/spages/1065338.html (accessed March 7, 2009).  During Operation Cast Lead, head of the 
IDF international law department was Colonel Pnina Sharvit-Baruch. 
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know that they are safe from various tribunals and that the State of Israel will assist them on 

this issue and defend them just as they bodily defended us during Operation Cast Lead.”73 

 

The Israeli government’s reluctance to conduct serious investigations continued even after 

Israeli soldiers who had fought in Operation Cast Lead made allegations of IDF attacks on 

civilians.  At a meeting of graduates of a military preparatory course in northern Israel on 

February 13, combat pilots and infantry soldiers who had fought in Gaza discussed their 

experiences, and the Israeli media subsequently published some of their statements.74 

 

A soldier from the 84th Infantry Brigade, known as the Givati Brigade, under the command of 

Col. Ilan Malka, described how an IDF sharpshooter shot and killed a Palestinian mother and 

her two children who had walked in the wrong direction, entering a no-go zone. According to 

the transcript published in Haaretz, the soldier identified as “Ram” explained: 

 

There was a sharpshooters’ position on the roof. The platoon commander let 

the family go and told them to go to the right. One mother and her two 

children didn’t understand and went to the left, but they forgot to tell the 

sharpshooter on the roof they had let them go, and it was okay and he 

should hold his fire and he ... he did what he was supposed to, like he was 

following his orders.75  

 

Even if the intent of the shooting was not criminal, the act of shooting unarmed civilians 

violates the laws of war and requires an investigation.  

 

A squad leader from the Givati Brigade identified as “Aviv,” said that a company commander 

had ordered his soldiers to shoot an elderly Palestinian woman in Gaza City.  According to 

his statement published in Haaretz: 

 

One of our officers, a company commander, saw someone coming on some 

road, a woman, an old woman. She was walking along pretty far away, but 

close enough so you could take out someone you saw there. If she were 

                                                           
73 Remarks by Prime Minister Ehud Olmert to the Israeli cabinet, cabinet communiqué, January 25, 2009, 
http://www.mfa.gov.il/MFA/Government/Communiques/2009/Cabinet_communique_25-Jan-2009.htm (accessed May 28, 
2009). 
74 The meeting was for graduates of the Yitzhak Rabin pre-military preparatory course at Oranim Academic College in Tivon. 
75 Amos Harel, “IDF in Gaza: Killing Civilians, Vandalism, and Lax Rules of Engagement,” Haaretz, March 19, 2009, 
http://haaretz.com/hasen/spages/1072040.html (accessed May 27, 2009) and Amos Harel, “‘Shooting and Crying’,” Haaretz, 
April 28, 2009, http://www.haaretz.com/hasen/spages/1072475.html (accessed May 27, 2009). 
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suspicious, not suspicious - I don't know. In the end, he sent people up to 

the roof, to take her out with their weapons. From the description of this story, 

I simply felt it was murder in cold blood.76 

 

Following a public outcry in Israel about the soldiers’ statements, IDF Military Advocate 

General Brig. Gen. Avichai Mendelblit instructed the Criminal Investigation Division of the 

Military Police to investigate the claims.77  About the investigation, IDF Chief of the General 

Staff Lt. Gen. Gabi Ashkenazi remarked: 

 

I don't believe that soldiers serving in the IDF hurt civilians in cold blood, but 

we shall wait for the results of the investigation. The IDF is the most humane 

army in the world and operates according to the Spirit of the IDF and high 

moral standards of fighting. Isolated cases, if found to have taken place, will 

be dealt with individually.78 

 

One week later, the IDF announced that it had closed the investigation because the soldiers’ 

statements were found to be “based on hearsay and not supported by specific personal 

knowledge.”79  Without explaining how it conducted its investigation, and apparently not 

interviewing witnesses from Gaza, the IDF concluded that “the stories were purposely 

exaggerated and made extreme, in order to make a point with the participants of the 

conference.”  Regarding the specific allegations by “Ram” and “Aviv,” neither soldier, the 

investigation concluded, had witnessed the incidents in question. 

 

A legal assistant to Mendelblit, Maj. Yehoshua Gutler, provided some details to the media.  

In response to the allegations from “Ram” about a sharpshooter killing a mother and two 

children who had mistakenly walked into a “no-go” zone, Gutler said the soldier had not 

witnessed the incident.  In the case of the sniper allegedly shooting an elderly woman, as 

reported by “Aviv,” the soldier “was only repeating a rumor he had heard.”80 The woman was 

wearing bulky clothing, Gutler said, and the soldiers had received intelligence reports that 

Hamas was going to use an elderly woman as a suicide bomber. Soldiers shot the woman 

                                                           
76 Ibid. 
77 The IDF Chief Advocate General Orders Investigation of Claims Made at the Rabin Preparation Center,” IDF press release, 
March 19, 2009, http://dover.idf.il/IDF/English/Press+Releases/09/03/1902.htm (accessed May 27, 2009). 
78 “The IDF Chief of the General Staff Refers to Claims Made at the Rabin Preparation Center,” IDF press release, March 23, 
2009, http://dover.idf.il/IDF/English/Press+Releases/09/03/2303.htm (accessed May 27, 2009). 
79 “Military Police Investigation Concerning Statements Made at the Rabin Center: Based on Hearsay,” IDF press release, 
March 30, 2009, http://dover.idf.il/IDF/English/Press+Releases/09/03/3001.htm (accessed May 27, 2009). 
80 Josef Federman, “Israel Army: No Charges in Gaza Probe,” Associated Press, March 30, 2009. 
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because she continued to advance despite repeated calls to stop and the firing of warning 

shots, leaving the soldiers with what Gutler called “no choice.”  A report on the Gaza 

operation by the Israeli Ministry of Foreign Affairs 0n July 29 elaborated on Gutler’s claims.81  

The mother and two children reported by “Ram” were not shot at, wounded or killed, the 

report said. 

 

Israeli Defense Minister Ehud Barak said the investigation showed that Israel possesses 

“the most moral army in the world.”82  He denounced the “extensive rumors that have 

considerably damaged the IDF’s image both at home and abroad.”83  Military Advocate 

General Mendelblit summed up the investigation’s findings by criticizing the soldiers who 

had spoken out: 

 

It is unfortunate that none of the speakers at the conference was careful to 

be accurate in the depiction of his claims, and even more so that they chose 

to present various incidents of a severe nature, despite not personally 

witnessing and knowing much about them. It seems that it will be difficult to 

evaluate the damage done to the image and morals of the IDF and its 

soldiers, who had participated in Operation Cast Lead, in Israel and the 

world.84 

 

Three weeks later, on April 22, the IDF announced the results of its broader internal 

investigation into Operation Cast Lead.  The IDF concluded that: 

 

[T]hroughout the fighting in Gaza, the IDF operated in accordance with 

international law. The IDF maintained a high professional and moral level 

while facing an enemy that aimed to terrorize Israeli civilians whilst taking 

cover amidst uninvolved civilians in the Gaza strip and using them as human 

shields. Notwithstanding this, the investigations revealed a very small 

number of incidents in which intelligence or operational errors took place 

during the fighting. These unfortunate incidents were unavoidable and occur 

                                                           
81 Israeli Ministry of Foreign Affairs, “The Operation in Gaza: Factual and Legal Aspects,” paras 324-328, July 29, 2009, 
http://www.mfa.gov.il/MFA/Terrorism-+Obstacle+to+Peace/Terrorism+and+Islamic+Fundamentalism-/Operation_in_Gaza-
Factual_and_Legal_Aspects.htm (accessed July 30, 2009). 
82 Ibid. 
83 Amos Harel, “Barak Welcomes IDF Decision to End Gaza Misconduct Probe,” Haaretz, March 31, 2009, 
http://www.haaretz.com/hasen/spages/1075221.html (accessed July 13, 2009). 
84 “Military Police Investigation Concerning Statements Made at the Rabin Center: Based on Hearsay,” IDF press release, 
March 30, 2009, http://dover.idf.il/IDF/English/Press+Releases/09/03/3001.htm (accessed May 27, 2009). 
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in all combat situations, in particular of the type which Hamas forced on the 

IDF, by choosing to fight from within the civilian population.85 

 

The IDF field investigations looked at five issues: attacks in which the military fired upon 

United Nations facilities; attacks on medical facilities and crews; claims of harm to civilians 

not involved in hostilities; the use of white phosphorous munitions; and the destruction of 

civilian structures.86 

 

The investigation into “incidents in which many uninvolved civilians were harmed,” headed 

by Col. Tamir Yidai, looked into seven cases.  It did not include any of the cases documented 

in this report, even though Human Rights Watch had informed the IDF of these cases on 

February 10, 2009 (see Appendix). 

  

“The investigation reached the conclusion that in all of the incidents which were examined, 

IDF forces did not intentionally attack civilians who were not involved in the fighting,” the 

investigation report stated. “In circumstances where there existed the risk of unintentionally 

harming uninvolved civilians, the IDF took many measures to minimize this risk, including 

the use of precise intelligence and providing warnings prior to the attack.”87 

 

Col. Yidai’s investigation concluded that, during the incidents in question, “IDF operations 

did cause harm to uninvolved civilians.” However, “this was not intentional, but the result of 

circumstances beyond the control of the forces or due to unexpected operational mistakes.” 

The report asserted that a significant proportion of the incidents were due to Hamas.  

“Hamas took cover amongst the civilian population and used civilians facilities and 

structures as part of its terrorist operation against Israel,” the report said. 

 

In the civilian deaths documented in this report, Human Rights Watch found no evidence 

that the victims were used by Palestinian fighters as human shields or were shot in the 

crossfire between opposing forces. 

 

                                                           
85 “IDF: Conclusions of Investigations into Central Claims and Issues in Operation Cast Lead,” IDF press release, April 22, 2009, 
http://dover.idf.il/IDF/English/Press+Releases/09/4/2201.htm (accessed May 28, 2009). 
86 Regarding the use of white phosphorus munitions, the IDF concluded that it was used in accordance with international 
humanitarian law.  This contradicts the findings of Human Rights Watch, which found that the IDF repeatedly fired white 
phosphorus munitions into crowded civilian areas in violation of the laws of war, and some cases demonstrated evidence of 
war crimes (see Rain of Fire: Israel’s Unlawful Use of White Phosphorus in Gaza, Human Rights Watch report.) 
87 “Conclusions of Investigations into Central Claims and Issues in Operation Cast Lead, Annex C,” April 22, 2009, 
http://dover.idf.il/IDF/English/Press+Releases/09/4/2202.htm (accessed May 28, 2009). 



 

White Flag Deaths 48 

In July another group of IDF soldiers spoke out about the abuses they had seen during 

Operation Cast Lead.  The Israeli organization Breaking the Silence, comp0sed of veteran 

Israeli soldiers, published the testimonies of 26 unnamed reserve and regular combat 

soldiers who had participated in the operation.88  The soldiers spoke about the destruction 

of private property without military necessity, the use of Palestinian civilians as human 

shields, the firing of white phosphorus into populated areas, and, relevant to this report, the 

killings of civilians with small arms.  Two soldiers from the Givati brigade who served in the 

Zeitoun neighborhood of Gaza City, for example, explained how soldiers shot and killed an 

elderly Palestinian man who had approached an IDF position in a house at night.  The 

company commander refused to give orders for deterrent fire when the man was first sighted 

walking on an empty street with a flashlight between 150 and 200 meters from the house, 

they said, so soldiers in accordance with their rules of engagement shot and killed the man 

when he reached within 25 meters. 

 

The IDF disputed the report, saying that many of the testimonies are “based on hearsay and 

word of mouth.”89  Defense Minister Ehud Barak remarked: “Any criticism of the IDF from this 

or that organization is misplaced and misdirected.”90  The foreign ministry approached one 

of Breaking the Silence’s funders, the Dutch government, to request that it cease its support 

for the group.91 

 

On July 29, the Israeli Ministry of Foreign Affairs released a 163-page report on Operation 

Cast Lead which, among other things, addressed the allegations of soldier misconduct 

during the hostilities.92  For the first time Israel announced that IDF investigations into 

roughly 100 complaints were ongoing, and 13 criminal investigations had been opened.  

Among the investigations are five incidents where Israeli soldiers allegedly killed civilians 

holding white flags: 

 

                                                           
88 Breaking the Silence, “Operation Cast Lead: Soldiers Testimony from Operation Cast Lead, Gaza 2009,” July 15, 2009, 
http://www.shovrimshtika.org/oferet/booklet_e.asp (accessed July 23, 2009). 
89 Israel Ministry of Foreign Affairs government communiqué, “Reaction to ‘Breaking the Silence’ Human Rights Report,” July 
15, 2009, 
http://www.mfa.gov.il/MFA/Government/Communiques/2009/Reaction_to_Breaking_Silence_report_15_Jul_2009.htm 
(accessed July 29, 2009). 
90 Ibid. 
91 Herb Keinon, “Israel Prepares for Goldstone Report,” Jerusalem Post, July 27, 2009, 
http://www.jpost.com/servlet/Satellite?cid=1248277897030&pagename=JPost%2FJPArticle%2FPrinter (accessed August 3, 
2009). 
92 Israeli Ministry of Foreign Affairs, “The Operation in Gaza: Factual and Legal Aspects,” July 29, 2009, 
http://www.mfa.gov.il/MFA/Terrorism-+Obstacle+to+Peace/Terrorism+and+Islamic+Fundamentalism-/Operation_in_Gaza-
Factual_and_Legal_Aspects.htm (accessed July 30, 2009). 
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• The alleged killing from tank shellfire of two civilians carrying white flags in Juhr al-

Dik on January 4. 

• The alleged shooting of women carrying white flags, killing one, on January 4 

(location unknown). 

• The alleged shooting of civilians carrying white flags, killing one, in Beit Lahiya on 

January 5. 

• The alleged shooting of civilians holding white flags, killing two, in the ‘Abd Rabbo 

neighborhood of Jabalya on January 7. 

• The alleged shooting of civilians holding white flags, killing four, in Khuza’a on 

January 13. 

 

The killing of two civilians in the ‘Abd Rabbo neighborhood of Jabalya on January 7 appears 

to be the case of Amal ‘Abd Rabbo and Su’ad ‘Abd Rabbo, documented in this report.  The 

killing of civilians in Khuza’a on January 13 appears to be the case of Rawiya al-Najjar and 

Mahmoud al-Najjar; the two other reported victims remain unclear.  The killing of two 

civilians in Juhr al-Dik on January 4 may be the case of Majida and Rayya Abu Hajjaj, 

although the ministry report concluded that they were killed by tank shells instead of small 

arms fire.  The killing of one woman on January 4 may be the case of Ibtisam al-Qanu`, but 

the report does not provide the location. 

 

All of the above IDF probes are “field investigations.”  The findings are reviewed by the 

Military Advocate General, who may order the opening of a criminal investigation.  The 

decisions of the Military Advocate General are subject to review by the Attorney General and 

the Israeli Supreme Court. 

 

Previous military investigations into soldiers’ conduct during Operation Cast Lead cast 

serious doubt on the IDF’s willingness to investigate itself objectively and independently.  

Field investigations rely primarily on soldiers’ accounts to determine whether a criminal 

investigation is warranted.  Without access to Gaza, investigators cannot properly interview 

witnesses or visit alleged crime scenes. The five field investigations announced in April were 

all headed by colonels, who were of insufficient rank to address abuses that may have 

resulted from policies set by more senior commanders. 

 

The failure of the IDF and Israeli government to investigate serious allegations of wrongdoing 

by its soldiers precedes Operation Cast Lead.  Since 2000 Human Rights Watch has 

documented the consistent lack of adequate investigations into civilian deaths and injuries 

that resulted from the use of lethal force in policing and law enforcement contexts, as well 

as combat situations in both Gaza and the West Bank, when there is prima facie evidence or 
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credible allegations that soldiers deliberately harmed civilians or failed to take all feasible 

precautions to protect them from harm.93 

 

                                                           
93 Human Rights Watch report, “Promoting Impunity: The Israeli Military’s Failure to Investigate Wrongdoing,” June 21, 2005, 
http://www.hrw.org/en/reports/2005/06/21/promoting-impunity-0.  
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V. International Legal Standards 

 

International humanitarian law, the laws of war, governs fighting between Israel and 

Palestinian armed groups in the Gaza Strip that rises to the level of armed conflict. These 

rules bind all parties to an armed conflict, whether they are states or non-state armed groups. 

 

The laws of war governing the methods and means of warfare are primarily found in the First 

Additional Protocol of 1977 to the Geneva Conventions (Protocol I).94 Although Protocol I 

does not formally apply to the armed conflict in Gaza,95 most of its provisions are considered 

reflective of customary law.96 Also applicable is article 3 common to the four Geneva 

Conventions of 1949 (Common Article 3), which concerns the treatment of civilians and 

combatants who are no longer taking part in the fighting.97 

 

Central to the law regulating conduct of hostilities is the principle of distinction, which 

requires parties to a conflict to distinguish at all times between combatants and civilians. 

Operations may be directed only against military objectives, including combatants; civilians 

and civilian objects may not be the target of attack.98 

 

The principle of distinction is also enshrined in Common Article 3, which imposes legal 

obligations on all warring parties to ensure humane treatment of persons who were not, or 

are no longer, taking an active role in hostilities. Such persons, including combatants who 

have surrendered and those placed hors de combat (out of combat) by sickness, wounds, 

capture, or any other cause, shall in all circumstances be treated humanely. 

                                                           
94 Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of International 
Armed Conflicts (Protocol I) of 8 June 1977, 1125 U.N.T.S. 3, entered into force December 7, 1978. Also applicable as a matter of 
customary law are the Hague Convention IV - Laws and Customs of War on Land: 18 October 1907 (Hague Regulations), 36 Stat. 
2277, 1 Bevans 631, 205 Consol. T.S. 277, 3 Martens Nouveau Recueil (ser. 3) 461, entered into force Jan. 26, 1910. The 
“means” of combat generally refer to the weapons used, while “methods” refer to the manner in which such weapons are 
used. 
95 Israel is not party to Protocol I. Under article 96 of Protocol I, non-state actors may commit, under certain specific 
circumstances, to apply the Geneva Conventions and the protocols if they declare their willingness to do so to the Swiss 
government. Neither Hamas nor the Palestinian Authority has ever made a declaration under article 96.   
96 See Yorem Dinstein, The Conduct of Hostilities under the Law of International Armed Conflict (Cambridge: Cambridge 
University Press, 2004), p. 11 ( “Much of the Protocol may be regarded as declaratory of customary international law, or at 
least as non-controversial.”). See generally International Committee of the Red Cross (ICRC), Customary International 
Humanitarian Law (Cambridge Univ. Press, 2005). 
97 Geneva Conventions of 1949, art. 3, available at http://www.icrc.org/Web/Eng/siteeng0.nsf/htmlall/genevaconventions 
(accessed November 14, 2008). 
98 Protocol I, art. 48. Military objectives are combatants and those objects which “by their nature, location, purpose or use 
make an effective contribution to military action and whose total or partial destruction, capture or neutralization, in the 
circumstances ruling at the time, offers a definite military advantage.” Ibid., art. 52(2). 
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Civilians are protected from attack unless and for only such time as they take a direct part in 

hostilities.99 In case of doubt whether a person is a civilian, that person is considered a 

civilian.100 

 

The meaning of “taking a direct part in hostilities” has never been fully clarified. According 

to the ICRC Commentary to Protocol I, “direct participation [in hostilities] means acts of war 

which by their nature and purpose are likely to cause actual harm to the personnel and 

equipment of enemy armed forces,” and includes acts of defense.101 

 

Direct participation in hostilities “implies a direct causal relationship between the activity 

engaged in and the harm done to the enemy at the time and the place where the activity 

takes place.”102 

 

Civilians lose their immunity from attack for as long as they directly participate in hostilities. 

Typically, civilians who fire weapons or directly assist combatants on the battlefield, such as 

by loading weapons or acting as artillery spotters, are considered to be directly participating 

in the hostilities. “Hostilities” not only covers the time when the civilian actually makes use 

of a weapon but also the period when he is heading towards or from the battlefield.103 

Persons planning military operations or directing attacks would also be considered directly 

participating in hostilities. Human Rights Watch found no evidence that any of the 19 

civilians described in this report who were killed or injured were directly participating in 

hostilities. 

 

It should be noted that while civilians are always immune from attack unless directly 

participating in hostilities, combatants who express an intention to surrender, such as by 

displaying or waving a white flag, likewise may not be attacked.104 

                                                           
99 Ibid., art. 51(3). 
100 Ibid., art. 50(1). Some states have expressed reservations about the military implications of a strict interpretation of this 
rule. According to the ICRC, “when there is a situation of doubt, a careful assessment has to be made as to whether there are 
sufficient indications to warrant an attack. One cannot automatically attack anyone who might appear dubious.” See ICRC, 
Customary International Humanitarian Law, pp. 23-24. 
101 See ICRC, Commentary on the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August 1949 (Geneva: 
Martinus Nijhoff Publishers, 1987, p. 619. 
102 See M. Bothe, K. Partsch, and W. Solf, New Rules for Victims of Armed Conflicts: Commentary on the Two 1977 Protocols 
Additional to the Geneva Conventions of 1949 (The Hague: Martinus Nijhoff, 1982), p. 303. 
103 See ICRC, Commentary on the Additional Protocols, pp. 618-19. “Hostilities” is broader than the definition of “attacks” and 
includes at a minimum preparation for combat and return from combat. See also Bothe, New Rules for Victims of Armed 
Conflicts, p. 303. 
104 See, e.g. Hague Regulations, art. 23(c); Common Article 3; and Protocol I, art. 41(2). This protection is conditional on 
refraining from any hostile act or attempt to escape. 
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All wounded and sick persons on whichever side “shall be respected and protected.” They 

must receive, to the “fullest extent practicable and with the least possible delay, the medical 

care and attention required by their condition.”105 Medical personnel and vehicles must be 

respected and protected in all circumstances and not be the object of attack.106 

 

In the conduct of military operations, parties to a conflict must take constant care to spare 

the civilian population and civilian objects from the effects of hostilities.107 They are 

therefore required to take precautionary measures with a view to avoiding, and in any event 

minimizing, incidental loss of civilian life, injury to civilians, and damage to civilian 

objects.108 

 

Parties to a conflict must do everything feasible to verify that the persons or objects to be 

attacked are military objectives and not civilians or civilian objects.109 In its Commentary to 

Protocol I, the ICRC explains that the requirement to take all “feasible” precautions means, 

among other things, that those conducting an attack are required to take the steps needed 

to identify the target as a legitimate military objective “in good time to spare the population 

as far as possible.”110 

 

Parties must cancel or suspend an attack if it becomes apparent that the target is not a 

military objective.111 Attacks must also be canceled if the attack would be expected to cause 

loss of civilian life or civilian objects that would be excessive in relation to the concrete and 

direct military advantage anticipated.112 And, when circumstances permit, parties must give 

effective advance warning of attacks that may affect the civilian population.113 

Parties to a conflict must also take all feasible precautions to protect civilians against the 

effects of attacks.114 This includes, to the extent feasible, avoiding locating military 

objectives within or near densely populated areas.115 

                                                           
105 Protocol I, art. 10. 
106Ibid., arts. 15, 16 & 21. 
107 Ibid., art. 57(1). 
108 Ibid., art. 57(2). 
109 Ibid., art. 57(2)(a). 
110 See ICRC, Commentary on the Additional Protocols, pp. 681-82. 
111 Protocol I, art. 57(2)(b). 
112 Ibid., art. 57(2)(a)(iii). 
113 Ibid., art. 57(2)(c). 
114 Ibid., art. 58(c).  
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They must endeavor to remove civilians from the vicinity of military objectives.116  And they 

are prohibited from engaging in “human shielding”—intentionally using civilians “to shield 

military objectives from attacks” or using their presence “to shield, favor or impede military 

operations.”117 

 

The laws of war prohibit perfidy, the improper use of white flags of truce, and the use of 

human shields.  Perfidious attacks are those in which a combatant feigns non-combatant 

status, such as by pretending to be wounded or a civilian, to gain the confidence of 

belligerent forces in order to carry out an attack.118 White flags of truce may only be used to 

request to communicate with the adversary, such as to negotiate a ceasefire or surrender; 

any use to gain a military advantage over the enemy is unlawful.119  

 

With respect to individual responsibility, serious violations of international humanitarian law, 

including intentional, indiscriminate, and disproportionate attacks harming civilians, when 

committed with criminal intent, are war crimes. Criminal intent has been defined as 

violations committed intentionally or recklessly.120 Individuals may also be held criminally 

liable for attempting to commit a war crime, as well as assisting in, facilitating, aiding, or 

abetting a war crime. Responsibility may also fall on persons planning or instigating the 

commission of a war crime.121 

 

Commanders and civilian leaders may be prosecuted for war crimes as a matter of command 

responsibility when they knew or should have known about the commission of war crimes 

and took insufficient measures to prevent them or punish those responsible.122 

 

Under international humanitarian law, states have a duty to investigate war crimes allegedly 

committed by members of their armed forces. They should also investigate alleged war 

                                                                                                                                                                             
115 Ibid., art. 58(b). 
116 Ibid., art. 58(a). 
117 Ibid., art. 51(7). 
118 Ibid., art. 37(1). 
119 Ibid., art. 38(1). 
120 See ICRC, Customary International Humanitarian Law, p. 574, citing, e.g. International Criminal Tribunal for the former 
Yugoslavia, Delalic case, Case no. IT-96-21-T, Judgment, Trial Chamber II, Nov. 16, 1998.  
121 See ICRC, Customary International Humanitarian Law, p. 554. 
122 See ibid. pp. 558-63. 
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crimes by other persons within their jurisdiction. Where appropriate they should prosecute 

the suspects before courts that meet international fair trial standards.123 

                                                           
123 See ibid. pp.607-11, citing the Geneva Conventions and the ICC Statute. 
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Appendix 

 

 

Brig.-Gen. Avi Benayahu  

IDF Spokesperson Unit 

International Organization Desk 

Phone: 03 569 1842 

Fax: 03 608 0312 

 

February 10, 2009 

 

Dear General Benayahu, 

 

We would very much appreciate it if your office could provide us with 

responses to the questions listed below, which relate to allegations that 

IDF forces deliberately attacked civilians attempting to convey their civilian 

status, including by displaying white flags, during “Operation Cast Lead.” 

We would appreciate it if you could provide us with a reply by February 24, 

2009. 

 

General questions: 

 

1. Please provide us with information as to how the IDF is 

documenting and analyzing civilian deaths in Gaza during 

Operation Cast Lead. 

2. Has the IDF initiated any investigations into allegations of unlawful 

killings by Israeli soldiers in Gaza during Operation Cast Lead?  If so, 

could you please let us know which incidents, what type of 

investigation, and by whom.  Can you also tell us if the 

investigations’ findings will be made public.   

3. Has the IDF initiated any investigations into allegations of the 

killing or wounding of persons seeking to convey their civilian 

status or to surrender, during Operation Cast Lead? If so, which 

incidents, what type of investigation, and by whom? Will the 

investigations’ findings be made public?   
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Incident questions: 

 

1. On January 13, around 7:30 a.m., IDF soldiers in tanks and D9 bulldozers allegedly 

ordered residents of the al-Najjar neighborhood of Khuza’a village to walk to the 

center of the village. The village had seen fighting over the previous days, in which at 

least two Palestinian fighters died, but residents said there was no fighting in the 

area on the morning of January 13, and IDF ground forces were deployed in the village. 

 

A group of about 15 women and children led the way to the center. Four eyewitnesses 

say an Israeli soldier opened fire from 120 meters away, fatally shooting one of the 

women, Rawhiya al-Najjar, in the head as she walked holding a white flag.  The 

responsible soldier apparently stepped out of a house occupied by the IDF [GPS 

31°18'41.60"N/34°21'55.37"E] and killed her on the corner of a small street [GPS 

31°18'38.64"N/34°21'58.26"E].  A few minutes later, another shot hit Jasmin al-Najjar 

as the group of women tried to pull Rawhiya from the line of fire. About one hour 

later, Israeli forces allegedly shot and killed Mahmoud al-Najjar as he stepped into 

an open street [GPS 31°18'33.29"N/ 34°21'52.76"E] in an attempt to retrieve 

Rawhiya’s body.  IDF forces were based down the street, to the southeast, witnesses 

said.   

 

Did IDF soldiers order the residents of al-Najjar district of Khuza’a into the center of the 

village on the morning of January 13 and, if so, why?  Did IDF soldiers open fire on Rawhiya 

al-Najjar and Mahmoud al-Najjar,and, if so, why?   

2. In the early afternoon of January 7, an Israeli tank allegedly pulled up to within 

meters of the front door of a house at the eastern end of al-Quds Street in Jabaliya’s 

Abid Rabo neighborhood [GPS  31°31'6.48"N/ 34°30'10.80"E], which belonged to 

Khaled Abid Rabo. According to three members of the family, a soldier using a 

megaphone called out for the residents of the house to come out. Two adult women 

and three young female children emerged from the house, one of the women holding 

a white flag, and stood outside for more than five minutes.  Without warning, 

witnesses said, a soldier emerged from a tank and opened fire on them with an 

automatic weapons, striking two of the girls and their grandmother.  In front of the 

house Human Rights Watch saw tank marks and an empty ammunition box for 

7.62mm bullets.  The family said it could not reach an ambulance because the 

mobile phone network was down; after about two hours, two of the girls died.  The 

family left their home later that afternoon, during the three-hour humanitarian pause, 

carrying the wounded and dead.  Near the intersection of al-Quds Street and Salah 
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al-Din street [GPS approximately 31°31'19.89"N/34°29'44.77"E] they say a man and 

son with a horse cart stopped to help them get to the hospital.  IDF soldiers allegedly 

shot and killed the white horse and wounded the son, Adham Kamiz Nasir.  The son 

reportedly made it out to Egypt for medical care but subsequently died.  When 

Khaled Abid Rabo and his family returned to their home they found it destroyed. 

 

Did the IDF deploy tanks outside the house of Khalid Abid Rabo on January 7?  Did IDF 

soldiers open fire at residents of the house and, if so, why?  Did the IDF destroy the house 

and, if so, why? 

3. Multiple witnesses said that at around 12:30 p.m. on January 4, in the Johr al-Dik 

area near the Israeli border south of Gaza City, an Israeli soldier in a  tank fired an 

automatic weapon at a group of unarmed Palestinians who had been ordered to 

leave the area by an IDF radio broadcast, killing two women, one of whom was 

holding a white flag.  Just prior to this, at around noon, members of the Abu Hajjaj 

and al-Safadi families heard an Israeli announcement on FM radio instructing 

residents to leave their homes. The group, including 17 children, left the house where 

they were sheltering and walked 100 meters west along a small road, towards a 

stationary IDF tank.  Members of the group say a second tank drove towards them 

from the north, and a soldier standing from its turret began shooting at them without 

warning; they asserted that there was no fighting in the immediate area at the time. 

The gunfire killed a 35-year-old woman, Majida Abu Hajjaj, and 65-year-old woman, 

Rayya Abu Hajjaj, at least one of whom was allegedly holding a white flag. A relative 

of the women says he found their bodies in the yard of his home when he returned 

two weeks later.   

 

Did IDF soldiers fire upon and kill Majida Abu Hajjaj and Rayya Abu Hajjaj in Johr al-Dik on 

January 4, and, if so, why? 

4. At around 11:30 a.m. on January 4, two women were allegedly shot by IDF soldiers 

while holding white flags as they emerged from their home in Beit Lahiya, southeast 

of al-’Atatra [GPS 31°33'22.59"N/34°29'19.34"E]. One of the women was killed. 

Residents said that a D9 bulldozer had struck one of the support pillars of a house 

where the women were sheltering with 40 other people. The two women exited the 

house, which belonged to the al-Qanou`a family, at around 11 a.m., when a bulldozer 

hit the house a second time, leading them to fear it might collapse. When the women 

walked outside, holding white flags, they were fired at, apparently from a sniper in a 

house about 50 meters to the north, opposite two buildings of the Sakhnin school. 

One of the women, Ibtessam al-Qanou`a , was killed; the other, Zakiyya al-Qanou`a, 
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dragged her back inside.  At 1:30 p.m., IDF soldiers entered the house and allegedly 

forced all those inside into one room where, witnesses said, they handcuffed and 

blindfolded the men and forced them to strip down to their underwear. At 2:30 p.m., 

the soldiers took the group to a nearby elementary school but did not allow them to 

retrieve the dead woman’s body until later that night.   

 

Did IDF soldiers destroy the al-Qanou’a home on January 4 and, if so, why?  Did an IDF 

soldier fire on the two women and, if so, why? Did IDF forces prevent relatives from 

retrieving the body of the woman who had been killed at the time the house was evacuated 

and, if so, why? 

5. In two separate incidents on January 4, IDF soldiers allegedly shot at members of a 

family who were trying to leave the Siyafa area, northwest of Beit Lahiya.  The series 

of incidents began when a white phosphorous shell landed in the Abu Halima family 

house [GPS 31°33'47.08"N/34°29'22.14"E], killing five members of the family, one of 

them a baby, and wounding four.  Family members loaded the four wounded people 

and the body of the baby onto two tractors to get them medical care.  Multiple 

witnesses said that IDF soldiers fired on one of the tractors in front of the Ma’owiya 

school [GPS 31°33'26.39"N/34°29'23.23"E], killing two unarmed young men, 

Muhammad and Mattar Abu Halima, and wounding a third.  Soldiers allowed the 

survivors to leave but refused to allow them to retrieve the bodies of the young men 

or of the baby. Witnesses said the tractor had stopped moving and those on the 

tractor were raising their hands when they came under fire.  Later that same evening, 

relatives attempted to leave the area with the other bodies of those killed in the 

white phosphorous attack.  They were joined by about 150 other neighborhood 

residents who allegedly had instructions from the IDF to leave the area. Despite this 

and their waving of white flags, several trucks and those  on foot came under small 

arms fire near  al-’Atatra junction; several were injured. They were later allowed to 

leave the area without the bodies or the trucks.   

 

Did IDF soldiers open fire on the group on the tractor, and on the larger group at the al-

’Atatra junction on January 4, and, if so, why? Did the IDF block the evacuation of the 

wounded and the dead in either case, and if so, for what reason? 

6. According to multiple witnesses, an IDF tank fired a shell that hit the second-floor 

stairwell of the al-Marrdi family home in Beit Lahiya [GPS 31°33'36.78"N/ 

34°29'23.58"E] on the night of January 3.  IDF soldiers allegedly occupied the 

building on January 4, moved the family next door and confined them to a central 

room. At around 10 a.m. on January 5, the soldiers told them they could leave the 
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area.  Around 19 members of the family left the house together, including children 

who were allegedly holding white flags. Witnesses said soldiers fired over their 

heads and at the ground around them repeatedly as they walked down the road.  

Witnesses identified the location [GPS 31°33'5.64"N/ 34°29'44.04"E] where a six 

year-old girl, Nada al-Marrdi,  was killed by a bullet to the back of the head as she 

was walking with her father and two young brothers, who were holding white flags, 

eastwards along a road towards the Beit Lahiya junction.   

 

Did IDF soldiers fire a tank shell at the al-Marrdi family house on January 3, and if so, why?  

Did the IDF fire at the al-Marrdi family as it walked on January 5 and, if so, why?   

7. On January 4, members of the Jouha family allegedly came under small arms fire from 

IDF forces as they attempted to leave the Zeitoun area around Salah al-Din St., 

walking south while holding white flags.  The previous day, IDF soldiers had 

allegedly occupied the family’s home and told the residents to “go to Rafah.”  The 

group came under fire in the early afternoon on January 3 and sought shelter for the 

night in a garage. They attempted the journey again on January 4, when Ibrahim 

Jouha, age 17 or 18, was seriously injured by gunfire.  He died approximately 13 hours 

later after being unable to obtain medical care.   

 

Did IDF soldiers fire at the Jouha family on January 4, and, if so, why?  

 

Thank you for your attention to this request. We would appreciate a response to these 

questions, and any other relevant information you wish to provide, by February 24, 2009.   

 

Sincerely, 

 

 

 

Joe Stork 

Deputy Director 

Middle East and North Africa division 

 

 




