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. SUMMARY

If it can be said, as it can, that by the year 2020, the number of deaths from AIDS
in Africa will approximate the number of deaths, military and civilian combined, in
both world wars of the 20th century, then it should also be said that a pronounced
majority of those deaths will be women and girls. "The toll on women and girls is
beyond human imagining; it presents Africa and the world with a practical and
moral challenge which places gender at the centre of the human condition. "The
practice of ignoring a gender analysis has turned ont to be lethal. . . .For the African
continent, it means economic and social survival. For the women and girls of Africa,
it's a matter of life or death.

—Stephen Lewis, U.N. Secretary-General’s Special Envoy on
HIV/AIDS in Aftrica, July 2002.

The story of the HIV/AIDS crisis in Africa, which has already claimed more than 20
million lives, is one of massive neglect and denial. Millions of Africans had already died
before the continent’s AIDS epidemic even registered on the global radar screen or was
publicly recognized as a problem by decision-makers in affected countries. It took even
longer for Africa and the world to notice that in this epidemic, unlike AIDS in other
regions of the world, women and girls became ill and died in greater numbers than men
and boys. Sadly, policymakers still are not taking into account the extent to which AIDS
prevalence in Affrica is a direct result of relentless human rights abuses that women and
gitls suffer because of their gender.

The protection of the rights of women and gitls in sub-Saharan Africa is a key to turning
around the continent’s AIDS crisis. Relative to the scale of the problem, however, such
protection is virtually ignored as a policy tool and certainly not viewed as a central
element in ever larger national AIDS programs. The challenge of protecting women and
gitls from these AIDS-related human rights abuses is enormous. The abuses are many
and varied, including rape within and outside of marriage, other sexual violence and
coercion often abetted by poverty, domestic violence, unequal property and inheritance
rights, divorce laws that exacerbate women’s economic dependence on their husbands,
and discriminatory batriers to education and health services. All of these human rights

abuses have existed for a long time and many have been life-threatening, but with
HIV/AIDS they are lethal on a massive scale.

HIV/AIDS impoverishes families. Its spectral presence in the household makes it less
likely that girls will be enrolled or kept in school because families prefer to use their
scarce resources for boys’ education. Gitls are also more readily called upon to care for



the sick or to earn income in times of need. The absence of antiretroviral treatment, still
the rule and not the exception in Africa, means that people are dying, not living, with
AIDS. Women widowed by AIDS suffer the injustice of both statutory and customary
law that militates against their being able to retain marital property. The stigma of AIDS
often leads to their being abandoned or abused. The millions of children orphaned by
AIDS face a stunning array of human rights abuses, many of them more frequent and
deadly among girls than boys. Girls and women in households touched by AIDS and by
poverty frequently find their choices and possibilities so diminished that they have to
turn for survival to the sex trade or to situations of lodging or work that expose them to
sexual abuse and violence, increasing the risk that they themselves will die of AIDS.

Human Rights Watch has documented many gender-based human rights abuses in
Africa that fuel the epidemic and make unbearable the lives of women and girls already
living with HIV/AIDS. Our research is based largely on the moving and often
horrifying stories told to us by African women and girls who have suffered abuse; many
such stories are featured in this report. It is our hope that some understanding of the
human reality of these abuses will lead to greater protection of the rights of the girls and
women like those who have courageously told us of their experiences at the center of a
deadly epidemic.

AIDS distinguishes itself from other high-mortality infectious diseases by the fact that
young adults are disproportionately stricken. This also means that the orphaning of
children is a consistent feature of AIDS deaths. In several African countries, Human
Rights Watch has documented a range of atrocious violations of the rights of children
orphaned by AIDS or whose parents are ill with the disease. These include physical and
sexual violence by those who care for them in the absence of parental care, trafficking
for their labor, hazardous labor of other kinds, abuses associated with living on the
streets, and abusive treatment in schools. Gitls are more likely to suffer the worst
consequences of these abuses, especially sexual and physical violence. The plight of gitls
affected by AIDS in Africa, as of all AIDS orphans, constitutes a human rights
emergency.

Even for gitls whose families are not directly stricken by AIDS, entrenched poverty, the
favoring of boys’ over gitls” education, and lack of legal protection against discrimination
and exploitation often contribute to situations in which they see no options but to trade
sex for survival. As a gitl in Kenya told us, “I may have to go into prostitution, and then
I know I will get HIV and die; I would rather have a real business, but it is not easy.”
Even if they understand the risk of AIDS, girls may through economic desperation
resign themselves to sex without condoms if there is a greater return in money, food or
other elements of survival. Others find themselves unable to negotiate condom use out



of fear of violence or coercion. In spite of these abuses, it is difficult to find programs
of significant scale that attempt to protect African girls from sexual abuse and coercion
as part of national AIDS programs. It is rare to find a decision-maker on the continent
who links these sexual and gender-based abuses to the strikingly higher HIV prevalence
among girls and young women than their male counterparts that persists in many

countries.

Child trafficking is a shocking and long-standing crime in many parts of Africa, and it,
too, takes on lethal dimensions in the face of a raging AIDS epidemic. Orphans and
other children without parental care are plainly more vulnerable to being lured into
trafficking with the promise of schooling or lucrative work, as Human Rights Watch
discovered in its encounters with previously trafficked children in Togo. Boys ate also
trafficked, but girls may be the first to be pulled out of school and sent abroad in cases
where parents cannot afford school fees. Trafficking of gitls is also more likely to lead
to situations of domestic work or work in streets and markets where sexual violence is a
high risk. A number of girls who told us their stories had also been exposed to the risk
of sexual and physical violence in the course of their transportation from Togo to
another country in the region. Combating child trafficking has been the subject of
numerous high-profile declarations by virtually all affected countries in Africa, but states
continue to allow anti-trafficking programs to be underfinanced and inadequately
supported by effective national and regional laws and law enforcement practices. The
link between child trafficking and AIDS appears not to be appreciated at the policy level.

Gitls who have the opportunity to stay in school too often face sexual abuse in school or
on their way to or from school. In South Africa, for example, Human Rights Watch
encountered many girls who had been raped and sexually harassed by teachers or school
administrators, a heinous abuse of power by those in authority over children. Others
recounted having been raped or harassed by fellow students as school managers stood
by and did nothing. South Africa is hardly alone in this regard. To date there have been
few well financed programs that address protection for girls at school.

Martied women in Africa may not be any more protected from HIV/AIDS risk than
other women and girls. In African society, as in many parts of the world, married
women often face violence and abuse if they demand condom use or refuse sex from
their husbands or long-term partners. Human Rights Watch’s investigation of the link
between domestic violence and HIV/AIDS in Uganda showed that men were often
ready to beat their wives rather than confront the reality of AIDS or allow their wives to
seek HIV testing and counseling. In story after story, women were confronted with the
presumption that marriage entails automatic consent to sexual relations of which the
terms are dictated by the husband. In Uganda as in many countries, this presumption is



shored up by divorce and property laws and customary practices that disadvantage
women who try to escape abusive marriages. With few exceptions across Africa, marital
rape is not recognized as a crime, and domestic violence is seen as a right of married
men. Even in Uganda, the African country cited most frequently for its success against
HIV/AIDS, domestic violence and abusive subordination of women do not figure in
AIDS program priorities.

HIV/AIDS will cause many millions of African women to be widowed, and widowed at
a younger age than would have been the case in its absence. Gender inequality in
property and inheritance laws in Africa poses a grave threat to women in these
circumstances. African women’s rights to own, inherit, manage, and dispose of property
are under constant attack from customs, laws, and individuals, including government
officials, who believe that women cannot be trusted with or do not deserve to own or
control property. The devastating effects of property rights violations—including
poverty, disease, violence, and homelessness—are only magnified and made more lethal
for women who face the stigma of having been widowed by AIDS or who are
themselves HIV-positive.

An in-depth study of property rights violations by Human Rights Watch in Kenya
recounted many stories of women excluded from inheriting property, evicted from their
lands and homes by in-laws, stripped of their possessions, and forced to engage in risky
sexual practices in order to keep their property. Many widows we met were coerced into
the customary practice of “wife inheritance,” whereby a widow is taken as a wife by a
relative of her late husband, or ritual “cleansing” whereby widows atre obliged to have
sex (usually unprotected) one time or over a short period with a man who is a social
outcast. Not only do these practices demonstrate that many African women have
virtually no control over their own bodies but they also place the women at risk of
contracting and spreading HIV. Their destitution in being stripped of all they have
removes their last hope for caring for themselves and their children. Injustices in
women’s property rights have been ignored for decades by governments across Aftrica,
and redressing them seems to figure nowhere in HIV/AIDS policies and programs.

Property ownership and domestic violence are examples of areas where customary law is
a major obstacle to the realization of women’s equal rights in Africa. Customary laws
are mostly unwritten, constantly evolving and prone to subjective interpretation. In
some countries, there are as many customary laws as there are ethnic or tribal
communities. Most African countries have ratified the Convention on the Elimination
of All Forms of Discrimination Against Women (CEDAW), which obliges them to
eliminate customary laws and practices that are based on the idea of inferiority of



women (or of men) or on stereotypes of women. But the application of customary laws
that embody injustice for women still goes unchallenged across the continent.

Among the most horrific gender-based violations of human rights in Africa in recent
years has been the use of rape as a weapon of war. Although not as geographically
widespread as other abuses described in this report, sexual violence in war goes hand in
hand with the near universal subordination of women and girls on the continent.
Women and girls in the Democratic Republic of Congo, Sierra Leone, northern Uganda,
and Burundi told Human Rights Watch of unimaginably horrific abuses they suffered in
those country’s civil conflicts. Rape is used strategically in these cases to terrorize the
population and destabilize the economy, which is very effectively done when women’s
economic activities are impeded by fear and violence. The international bodies that can
exercise some leverage in these situations have done virtually nothing to push for basic
protections that could reduce these abuses and mitigate their worst effects.

With respect to virtually all of the gender-based abuses described here, Human Rights
Watch has consistently found that legal and judicial remedies for women and girls are
inadequate or nonexistent. Even where sexual violence laws are adequate, the laws are
rarely enforced. The stigma of rape keeps it underreported and its perpetrators safe
from prosecution. When women or gitls are courageous enough to file complaints, law
enforcement officials are rarely trained for sensitive and effective handling of sexual and
domestic violence cases.

Though the abuses are many and deep and are often shrouded in shame and secrecy,
they are not impervious to policy, legal and program solutions. This report offers
recommendations for concrete measures that can have immediate and long-term impact
on the worst manifestations of HIV/AIDS-related human rights abuses against women
and girls. These include actions to promote equal access to health services and
education, equality in property and inheritance laws and related elements of economic
dependence, and measures to protect women and girls from sexual abuse and to ensure
that perpetrators are brought to justice. In some cases, because these are relatively new
areas for policy and programs, it may not be easy to get the policy right on the first try.
But the policy paralysis that now surrounds gender-based human rights abuses linked to
AIDS in Africa is scandalous and deadly.

There are some signs that since the U.N. General Assembly Special Session on
HIV/AIDS and the creation of the Global Fund to Fight AIDS, Tuberculosis and
Malaria, both in 2001, HIV/AIDS in Africa is beginning to attract international funding,
though still on a small scale relative to the scale of the epidemic’s destruction. As



national AIDS control programs across the continent draw greater national and
international resources, they provide an opportunity to transform the level of support
that the fight against gender inequity in Africa has so far enjoyed.

It is a shame that a crisis of the proportion of HIV/AIDS is necessary to focus attention
on human rights abuses of women and girls in Africa, but it would be unconscionable
for governments to miss this opportunity. African governments and donors alike must
begin to see protection and fulfillment of the rights of African women and girls as a
central strategy in the fight against HIV/AIDS. This means more than occasional
rhetorical flourishes or pootly funded gender components in larger projects. It means
real resources, real coordination across sectors, and real participation by women in
decision-making. Without this commitment, the conspiring forces of HIV/AIDS and
gender inequality in Africa will win the day."

Il. ABUSES OF WOMEN AND GIRLS THAT FUEL HIV/AIDS

There is a direct correlation between women's low status, the violation of their human
rights and HIV transmission. The reason that AIDS has escalated into a
pandenic is becanse inequality between women and men continues to be pervasive and
persistent. 1t is time for the AIDS commmunity to join hands with the international
women's community to hold governments accountable.

—UNIFEM Executive Director Noeleen Heyzer, June 2001

Over 20 million persons have died of AIDS in sub-Saharan Africa since the early 1980s,
most of them adults under age thirty-five. Three quarters of the persons estimated to be
living with the disease worldwide are in sub-Saharan Africa. Itis a reflection of global
health research priorities that the question of why HIV prevalence rates in Africa are so
high compared to other parts of the world remains to a great degree a matter of
speculation.” Africa’s HIV/AIDS epidemic is distinctive in that more than half the

' Note on methodology: this report relies heavily on Human Rights Watch’s extensive documentation of human
rights abuses against women and girls in Africa and our experience advocating for elimination of these abuses.
A list of prior Human Rights Watch reports drawn upon for this report, each of which includes detailed policy
and legal recommendations, is found on the back cover. These reports provide first-hand testimony and
additional legal and policy analysis related to many of the issues discussed here.

2 See, e.g., D.D. Brewer, S. Brody, E. Drucker, D. Gisselquist, S.F. Minkin, J. J. Potterat, R.B. Rothenberg, F.
Vachon, “Mounting anomalies in the epidemiology of HIV in Africa: Cry the beloved paradigm,” International
Journal of STDs and AIDS, vol. 14, no. 3, pp. 144-147, March 2003.



persons living with the disease are women and gitls,’ a higher proportion than in any
other region.* This aspect of the epidemic in Africa, as much as the overall high
prevalence of HIV in the population, is a grossly neglected aspect of research on the

epidemiology of the disease.

Although it is difficult to quantify clinically, there is strong evidence that women and
gitls are physiologically more vulnerable than men and boys to HIV infection through

heterosexual sex.’

Vulnerability to HIV transmission is heightened for girls and young women because the
vaginal lining is less well developed and the cervix more vulnerable to injury and
erosion.® The increased physiological risk borne by women and girls in Africa is
compounded by the HIV risk they bear from subordination, discrimination, and

inequality under the law.

It is only in the last few years that some consensus has emerged among experts that the
subordination of women and gitls in Africa and related human rights abuses constitute a
major driving force of the AIDS epidemic on the continent. Even so, those abuses
remain little studied and vastly underrepresented in policy discussions and decision-
making. Relative to the scale and severity of these abuses faced by African women and
gitls, laws, policies, and programs to combat HIV/AIDS by protecting the rights of
women and girls are negligible. The attitude of fatalistic resignation to gender inequality

% In this report, the word “child” refers to anyone under the age of eighteen and “girl” refers to female children
under eighteen. Article 1 of the Convention on the Rights of the Child defines a child as “every human being
under the age of eighteen years unless, under the law applicable to the child, majority is attained earlier.”
Convention on the Rights of the Child, G.A. Res. 44/25, U.N. Doc. A/RES/44/25,

ratified by all member states of the United Nations except the United States and Somalia.
* UNAIDS, AIDS Epidemic Update December 2002 (Geneva, 2002), p. 8 [online],
http://www.unaids.org/worldaidsday/2002/press/update/epiupdate_en.pdf (retrieved July 20, 2003).

® A number of determinants of this higher risk have been cited, including the large surface area of the vagina
and cervix, the high concentration of HIV in the semen of an infected man, and the fact that many of the other
sexually transmitted diseases (STDs) that increase HIV risk are asymptomatic in women, which may lead to
their being untreated for longer periods. Girls and women may also face discriminatory barriers to treatment of
STDs, such as needing permission of a husband or male relative for certain services. See, e.g., Global
Campaign for Microbicides, “About Microbicides: Women and HIV Risk,” at http://www.global-
campaign.org/womenHIV.htm (retrieved July 24, 2003); UNAIDS, “AIDS: Five years since ICPD—Emerging
issues and challenges for women, young people and infants,” Geneva, 1998, p.11, also at
http://www.unaids.org/publications/documents/human/ gender/newsletter.pdf (retrieved July 22, 2003); and
Population Information Program, Center for Communications Programs, The Johns Hopkins University
Bloomberg School of Public Health, “Population Reports: Youth and HIV/AIDS,” vol. XXIX, no. 3, (Baltimore,
MD, Fall 2001), p. 7.

® See Population Information Program, p. 7.



remains far too common while bold initiatives to address abuses against women and girls
and their grave implications for HIV/AIDS are virtually nonexistent.

African girls and women face numerous human rights abuses at all stages of life—as
children in school or, as is increasingly the situation of girls affected by HIV/AIDS, out
of school; as adults, in long-term unions where decision-making authority over sex is too
rarely theirs and where economic dependence and inequality under the law limit their
options for redress; in widowhood where gender discrimination is the rule rather than
the exception for inheritance and control of property; and in war and civil conflict where
rape is used strategically as a weapon. Sexual abuse, violence, coercion and
discrimination are the overarching violations they face at all stages of life.

This chapter summarizes the range of human rights abuses against women and girls that
is fueling HIV/AIDS in Africa. The discussion that follows divides the abuses into eight
overlapping categories: (1) abuses targeting gitls; (2) risks facing women and gitls in
long-term unions; (3) the effects on susceptibility to HIV/AIDS of disctrimination in
property and inheritance rights; (4) persistence of at times deadly traditional practices; (5)
the ways in which treatment of sex workers exacerbates the epidemic; (6) the failure to
propetly address wartime rape and related abuses; (7) the failure to provide timely
assistance to rape victims; and (8) discrimination in access to basic health information
and services. These topics are addressed in turn in the sections below.

HIV/AIDS and Abuse of Girls

In many countries of eastern and southern Africa, HIV prevalence among girls under
age eighteen is four to seven times higher than among boys the same age, a disparity that
means a lower average age of death from AIDS, as well as more deaths overall, among
women than men. There is increasing evidence that abuses of the human rights of gitls,
especially sexual violence and other sexual abuse, contribute directly to this disparity in
infection and mortality. Certainly consensual sex is part of this picture, but too many
girls and young women find that coercion—physical, psychological or economic—
figures importantly in their sexual experiences.” In Africa, hundreds of thousands of
girls, including many orphaned by AIDS or otherwise without parental care, suffer in
virtual silence as governments fail to provide basic protections from sexual abuse that
would lessen their vulnerability to HIV/AIDS.

" See, e.g., Judith Mirsky, Beyond victims and villains: Addressing sexual violence in the education sector
(London: Panos Institute, 2003), pp. 6-7.
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Human Rights Watch’s work in a number of African countries, including Zambia, Togo,
South Affrica and Kenya, has documented several categories of abuse that heighten girls’
risk of HIV infection, including (1) abuse of girls who are heads of household or
otherwise relied upon as breadwinners and have few options other than trading sex for
their and their dependents’ survival, (2) sexual assault of gitls by family members or
guardians, particularly the shocking and all too common practice of abuse of orphan
girls by men who are charged to assist or look after them, (3) abuse of gitls who live on
the street, of whom many are there because they are without parental care, (4) trafficking
of girls for domestic or market work, and (5) rape and sexual assault against girls in
school or going to and from school. In some parts of Africa, there is evidence that rape
and sexual coercion of girls are fueled by men’s targeting for sex younger and younger
girls who are assumed to be HIV-negative or seeking them out based on the myth that
sex with virgins will cure AIDS. All of these situations of abuse must be addressed as
part of combating the HIV/AIDS epidemic in Aftrica. Sexual abuse of boys was also
reported to us, but abuse of girls is predominant.

Sexual abuse, poverty, and girls as breadwinners

After my mother died, I went to nzy mother’s mother. In 2001, she died, so I
stopped school. . .. Then we went to my anntie, my mont’s younger sister. . . . Most
girls find that they start keeping up with [having sex with] stepfathers or uncles.
Most are raped. They have no say. They think if you bring them to the police, there
will be no one to keep me. So they keep quiet.

—Patricia M., sixteen, who lost her parents to AIDS, Lusaka, Zambia®

My stepmother stopped paying [ny] school fees. Father gave her money for school
Jfees, but she bought flour for fritters, and sent me to sell them. If all the fritters
weren’t sold, she wouldn’t let me eat—1I went to sleep hungry. I told my father, but
he did nothing. So I went to mother’s mother. My uncle died, he was paying some
school fees—then went to grandmother in Lusaka. Once, I was about to be abused
by my uncle—he said he wanted sex, I don’t know what. He wanted to remove my
clothes. I started crying. In the morning, 1 ran away.

—Gwendolyn P., fifteen, a street child, Lusaka, Zambia®

& Human Rights Watch interview, Lusaka, Zambia, May 22, 2002.

® Human Rights Watch interview at Fountain of Hope, Lusaka, Zambia, May 23, 2002.
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Gitls interviewed by Human Rights Watch in several African countries have recounted
dramatic and, in some cases, neatly unimaginable abuses of their rights—rviolations of
their childhood and their innocence—that have exposed them to sexual assault and
sexual coercion. A good many of these depend on both the subordinate status of
women and girls in Africa and the intransigent poverty that seems to fall first and most
heavily on women and girls. These factors often conspire to force girls into hazardous
working situations that expose them to sexual abuse with attendant risk of HIV
infection. In 2002, Human Rights Watch spoke with over 100 gitls in Zambia about
their experiences of rape and sexual abuse. Margaret T, a fifteen-year-old Zambian girl
with a young child, told Human Rights watch what happened when she was forced by
poverty to work as a housemaid:

I was employed at Arakan barracks, a military camp, where I worked as
maid for an officer. One day, he sent to me to a pub for something, and
I met other officers. A certain captain followed me and took me to his
house. He took me to his house six times last year in June [2001] .. ..
He told me ‘if you tell anyone, I’ll beat you.” I was too scared to tell. 1
was fourteen at the time and only had had one period. But I got

pregnant.

Sara A., twenty, interviewed by Human Rights Watch in Kafue outside Lusaka, Zambia,
lost her father when she was a girl. Five of her siblings also died, three apparently from
tuberculosis. She was unable to continue in secondary school because of financial
pressures on the family. "I was seventeen when I left school. I wanted to be a journalist
in Lusaka. That didn’t work, but I wanted to start working and find a job, even to be a
maid. But if you look here, you can’t find any work," she said. She eventually found
work serving drinks in a bar where, she said, the main money-making opportunities for

girls were in trading sex.

Many gitls interviewed by Human Rights Watch in Zambia echoed Sara A.’s view that
trading sex was difficult to avoid if girls wanted to survive or help others in their
households survive. Polly A. was sixteen. After her mother died, there was no one to
take care of her and her siblings. “Our relatives refused to help us; they said we should
take care of ourselves,” she said. “I was eight; my sisters were ten and thirteen. My
elder brother took us, and we went to Livingstone [Zambian border town|. He stopped
school and went looking for piece work, carrying heavy things. My sister started

prostitution.”*

" Human Rights Watch interview at Anglican Children’s Project, Lusaka, Zambia, May 18, 2002.
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Workers in Zambian nongovernmental organizations (NGOs) that provide services for
girls said they were at particular risk of being drawn into prostitution in border towns
and trucking routes. Chirundu is on the Zambia-Zimbabwe border, and trucks are often
stuck there for days waiting to cross. One NGO worker described the situation:
“There’s no water in Chirundu, so rural girls carry twenty-liter containers and sell them
for 500 kwacha [U.S. $0.12]. You can do that two or three times a day, or you can get
10,000 kwacha [U.S. $2.30] for an hour’s [sex] work. Once they end up at the border,
it’s almost too late.”" Dr. Kwasi Nimo of World Vision, which oversees a project in
Chirundu, said the truckers call these girls “village chickens™:

They come from near-by villages, and sell bananas, oranges, muffins,
and then get entangled. The truckers tell them to climb up to the trucks
and get extra money. The truckers say “you buy chickens from the

villages cheaper than from supermarkets.”"

Claire S. in western Kenya, who became the head of her household at age seventeen
when her mother died, explained her struggle as a breadwinner for her remaining

siblings:

I tried to do anything to keep us going — I made chapatis and sold them, I washed cars,
and now I'm working for a woman with a small kiosk, but I don’t think it’s going to last.
The government should lend money to people so they can start a business and be self-
reliant. I may have to go into prostitution, and then I know I will get HIV and die. I
would rather have a real business, but it is not easy."”

Trafficking of girls, a particularly shocking form of child labor, is sadly a common
human rights violation in many parts of Africa. Child trafficking is a phenomenon that
predates HIV/AIDS and only stands to grow much more widespread in the face of
profound poverty, including the impoverishment of AIDS-affected families. Girls and
boys are both trafficked in many parts of Africa, but gitls are in some families the first to
be withdrawn from school when families cannot pay school fees or need an extra source

" Human Rights Watch interview with Karen Doll Manda, Country Director, Family Health International, Lusaka,
Zambia, May 21, 2002.

2 Human Rights Watch interview with Dr. Kwasi Nimo, World Vision, Lusaka, Zambia, May 22, 2002.

13 Human Rights Watch interview, Kisumu, Kenya, February 28, 2001.
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of income. Girls are also more likely to find that the work to which they are sent, even if
it is not sex work, puts them at risk of sexual abuse.

In Togo, Human Rights Watch interviewed a number of gitls trafficked into domestic
work who were physically abused by men and boys in their workplaces sand faced high
risk of sexual abuse on a regular basis. “Gitls can be cornered in a bedroom.
Sometimes someone abuses their kindness—they say ‘bring me a cigarette, bring me
watet’ and then they corner them,” said Professor Djassoa Gnansa of the University of
Togo, who counsels trafficked children sheltered by the NGO Terre des Hommes in
Lome.™

In addition to abuse they face in their places of work, girls trafficked in West Africa are
sometimes left to fend for themselves at intermediate points in their trafficking voyages,
a situation ripe for abuse. Birgit Schwarz, a German journalist who interviewed several
trafficked children in Togo, told Human Rights Watch she met gitls who, while waiting
for boats to arrive in Nigeria, were raped, prostituted themselves, and sold their
belongings to survive.” All were reportedly abandoned by their intermediaries, the
women who promised not only to accompany them to their destinations but to find
them work or send them to school.

Human Rights Watch documented similar experiences. Some gitls told us that, after
being recruited in their villages, they were driven to meeting places in Nigeria where they
were told to wait for a boat to arrive. The journey to Nigeria lasted about a day, with
some traffickers stopping along the way to pick up other recruits. When they arrived in
Nigeria, girls were brought to small towns and left to their own devices. They reported
waiting up to two months with nothing to eat and nowhere to stay. Some slept outside;
others slept in abandoned buildings. All had to scrounge for food or steal from the local
market. “We waited for two months with nothing to do,” one girl said. “We would
fight and hit each other. We did not have enough food to eat, so we would steal manioc

2216

from the market and get beaten by the shopkeeper.

Abuses Exacerbated by Orphanhood or Other Lack of Parental Care

HIV/AIDS is distinctive among the great infectious disease epidemics of human history

in that most of the lives it claims are of young adults rather than of young children or

" Human Rights Watch interview, Lome, Togo, May 8, 2002.
" Human Rights Watch telephone interview with Birgit Schwarz, New York, June 4, 2002.

' Human Rights Watch interview, Bassar, Togo, May 3, 2002.
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the elderly. In many of the most affected countries, the vast majority of young adults are
also parents. The rate of orphaning associated with HIV/AIDS is thus unprecedented
in the history of human epidemics. The plight of millions of African children who have
lost their parents to HIV/AIDS or whose patrents or main caregivers are ill with
HIV/AIDS constitutes one of the gravest humanitarian crises in history. It is frequently
overlooked that this humanitarian crisis is also a human rights crisis.

Children orphaned and otherwise affected by HIV/AIDS face a wide range of human
rights abuses. Virtually all of them either affect gitls more often than boys or put gitls in
particularly risky circumstances. Some those that have been most consistently
documented are discussed below.

Sexual abuse by guardians

In an investigation of HIV transmission risk linked to human rights abuse of gitls,
Human Rights Watch interviewed scores of Zambian girls who faced sexual abuse as a
regular part of their lives. Nearly every abuse we heard about from these girls posed an
even greater risk for girls who were orphaned or otherwise without parental care. In
Zambia, a country of about 10 million persons, an estimated 600,000 to 1 million
children have been orphaned by AIDS or are in households where a parent is ill with
AIDS.” A number of orphaned girls reported horrific abuse at the hands of the persons
charged to be their guardians or care-givers, often suggesting that they were threatened
with being turned out of the household, or worse, if they reported the abuse. Catherine
R., seventeen, told Human Rights Watch:

When I was eight, my parents both died. First my mother got sick, then
father died a year later. My auntie came to pick me. I stayed with her,
but then my uncle started sexually abusing me. He was about thirty-
four. He threatened he’d kill me if I told anyone about it. Last year, I
saw a program about the YWCA and came here and reported it. I'm
scared to go for an HIV test. Cecilia [the counselor] talked to my auntie,
but she got so mad. Another auntie came to pick me. I’'m scared.
Sometime he [the uncle] hurt me—he slapped me, threatened me. I
want to go for a test to see if 'm OK or not. I feel if it can happen to
me, it can also happen to other girls my age. People like that are so

7 See, e.g. UNAIDS, “Report on the global HIV/AIDS epidemic 2002” (Geneva: July 2002), p. 190, and
Government of the Republic of Zambia, “Orphans and Vulnerable Children: A Situation Analysis, Zambia 1999,”
Joint USAID/UNICEF/SIDA Study Fund Project, November 1999, p. 151.
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cruel—they should be locked behind bars. I only told my closest friend
and aunties. We need to teach gitls about what is abuse, and about sex."

Melanie Y., twelve, explained to Human Rights Watch what followed the death of her
parents:

I went to live with my uncle and aunt—they used to mistreat me. I had
to fetch water from long distances, and I didn’t used to eat most of the
day. I used to get sick, and nobody looked after me. My uncle used to
beat me with electricity wires. Before I went to live with my uncle and
auntie, I stayed with my big sister’s mom and my brother used to take
me in the bush, then he raped me. I was eight or nine. I was scared—
he said, “I’m going to beat you if you ever tell anyone.” He was
fourteen or fifteen.”

A social worker at a youth-friendly clinic in Lusaka, Zambia described to Human Rights
Watch a case involving Joan S., now sixteen, who had been abused since the age of nine
by her stepfather. Because she was afraid to tell her mother about the abuse, she told
her aunt, who in turn told her mother. The mothet’s reaction was to chase the girl out
of the house. The case was never reported to the police. ““They kept it within the
family,” the social worker noted.”® Joan S. was eventually diagnosed with several sexually
transmitted diseases.

Girls forced to drop out of school

Withdrawing children from school or not enrolling them at all appears to be a common
coping mechanism for families affected by AIDS, which both impoverishes families and
creates the need for children to help with care of an ill person or with bringing income
into the family. A 1999 UNICEF report, for example, cites a study in rural Zambia that
showed that 68 percent of orphans of school age were not enrolled in school compared
to 48 percent of non-orphans.® UNAIDS’ annual report on the state of the HIV/AIDS
epidemic in 2000 noted that several studies have confirmed AIDS in the family as a
direct cause of school dropout. For example, in a study of heavily AIDS-affected

'® Human Rights Watch interview at YWCA, Lusaka, Zambia, May 22, 2002.
¥ Human Rights Watch interview at Messiah Orphanage, Lusaka, Zambia, May 19, 2002.

% Human Rights Watch interview with Jayne Kunda Mwila, Kalingalinga Health Centre, Lusaka, Zambia, May
30, 2002.

2 UNAIDS and UNICEF, Children Orphaned by AIDS: Front-line Responses from Eastern and Southern Africa
(New York: United Nations, 1999), p.17.
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communities in Zimbabwe, 48 percent of primary school-age orphans had dropped out
of school, most often at the time of a parent's illness or death, and of the children of
secondary school age interviewed, there were no orphans who were able to stay in
school.”? These aggregate figures, as alarming as they are, fail to highlight that in most
countries the majority of school drop-outs associated with AIDS in the family are gitls.
Ministry of Education officials in Kenya told Human Rights Watch in 2001 that in the
country’s Eastern Province, the region least affected by HIV/AIDS, 42 percent of
primary school children passing into grade five were girls, but heavily AIDS-affected
Nyanza Province, the corresponding figure for girls is only 6 percent.

It is not surprising that girls are pulled out of school first when a family is touched by
HIV/AIDS. In investigating human rights abuses faced by orphans in several African
countries, Human Rights Watch heard consistently from many respondents the view that
gitls are naturally more suited than boys to care for sick persons. Education for boys is
more valued than for girls in many African communities, partly because of the belief that
it will yield a greater long-run return on the family’s investment. For families
economically strapped by AIDS, girls have immediately marketable skills as housemaids,
child care workers and vendors or transporters in and around markets, and society does
not disapprove when a school-aged gitl is seen as a full-time laborer. In an interview
with Human Rights Watch, an expert on child trafficking in Togo put it this way:

The education of young gitls is a different priority than the education of
young boys. Parents think they can do what they want with a little
girl—for example, send them to get married and bring back money—
and she has no choice. When a boy is a victim of trafficking, the parents
are more willing to talk; but when it’s a girl, there has usually been an
agreement with the trafficker.”

Tragically, girls in AIDS-affected families too often find themselves being relied upon as
breadwinners by struggling relatives and see no alternative to trading sex for food or
other elements of survival. HIV/AIDS both causes them to be laborers and makes their
labor mortally dangerous.

When girls in AIDS-affected families are withdrawn from or not enrolled in school, a
vicious cycle of HIV/AIDS risk is perpetuated. As noted above, whatever possibility
schools offer for arming girls with knowledge of HIV transmission—and boys and gitls

Z UNAIDS, Report on the Global HIV/AIDS Epidemic: June 2000, pp.28-29.

% Human Rights Watch interview with Victoire Lawson, project coordinator, BICE-Togo, Lome, May 14, 2002.
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with knowledge of appropriate sexual behavior—is negated by the widespread inability
of orphans and other children in AIDS-affected families to be in the classroom.
According to UNICEF, the biggest successes in lowering rates of HIV infection in
Africa have been among gitls and women who completed secondary school, not only
because of information received in school but because these girls and women are more

likely to “have the status and confidence to assert their rights.”*

Loss of inheritance rights

In many African countries, inheritance rights of AIDS widows and orphans have not
been respected or protected. The stigma and overwhelming mortality of HIV/AIDS are
overlaid on a legal system that in many countries has long disadvantaged women through
unequal property and inheritance laws (see discussion below). The unlawful
appropriation of the property of AIDS widows and orphans by relatives or others in the
“community” is widely documented in Africa. To the degree that their surviving
mothers are disadvantaged by law and practice in keeping the property associated with
their marriages, children are disadvantaged too, and then even more if their mothers die.
Although widows and orphans from other causes may also experience the loss of their
property and inheritance rights, many studies suggest that these abuses are much more
severe and frequent when HIV/AIDS is in the picture. Ten-year-old Susan B., living
with a neighbor in a Nairobi slum after her parents both died of AIDS, told Human
Rights Watch an all too typical story:

My father’s relatives said that the property didn’t go with me and my
sister, and they said go back to Nairobi to what you’re used to. They
didn’t help my mother when she was sick. We got no assistance. When
we were there up-country with them, they made my mother sleep in the
kitchen [a lean-to away from the house] and not in the main house. We
had to come back to the house my mother had here [in Nairobi]. But
then [after my mother’s death] my uncle took that house, and I have to
live somewhere else.”

Children’s deprivation when denied their inheritance rights is compounded by the
paucity of options they have for legal recourse. Laws on child protection in many
African countries are premised on the idea that children deprived of parental care will be
looked after by members of their extended families. It is a tragic consequence of

2 UNICEF, “A Fair Chance: Attaining Gender Equity in Basic Education by 2005,” New York: April 2003, p.2.

% Human Rights Watch interview, Korogoro, Kenya, March 15, 2001.
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HIV/AIDS that in the communities most affected by AIDS—those most likely to have
significant numbers of orphans—extended families are also most likely to be decimated
by the disease. Children who might be able to find some assistance in seeking to be able
to inherit property that may represent their only hope for not sinking into destitution
may discover that courts in many African countries provide no avenue of redress for
them. Juvenile courts are set up to deal with children in conflict with the law, and family
courts that might be more appropriate for inheritance issues exist in only a few
jurisdictions. A teacher in western Kenya who cares for two orphans in addition to her

own children, note:

I have not been able to get the legal papers to be the official guardian of
these children and help them with their property. I went to the
Children’s Department, and they sent me to the Probation Department,
and Probation sent me to Social Services, and Social Services sent me to
the chief, and finally I went to the district commissioner, but still I was
not helped. I know that means I can’t bring a case to court on behalf of
these children and the property they have a right to.*

With respect to inheritance of property, gitls are especially disadvantaged in the way that
their mothers have been for centuries. A boy who reaches the age of majority in many
countries will at least have the law on his side in claiming property and inheritance rights.
Boys in AIDS-affected families may still suffer discrimination, but girls in similar
situations will be doubly disadvantaged by inequality before the law and the stigma of
HIV/AIDS.

Risks associated with life on the street

The phenomenon of children orphaned by AIDS swelling the numbers of homeless
children in Africa has been noted in the popular press and expert reports alike. In
Lusaka, the Zambian capital, the population of street children more than doubled from
1991 to 1999, an increase the U.N. agencies in the country attribute largely to AIDS.”
Even in the Sudan, a country not reported to be among the most heavily affected by
AIDS, church workers estimated in 1999 that thousands of AIDS orphans were among
the street children of Khartoum.” Nongovernmental organizations have documented
many risks to street children. As the work of Human Rights Watch and others has

% Human Rights Watch interview, Kisumu, Kenya, March 3, 2001.

2 UNAIDS and UNICEF, Children Orphaned by AIDS: Front-line Responses from Eastern and Southern Africa
(New York: United Nations, 1999), p.16.

% See Nhial Bol, "AIDS Orphans Throng the Streets," Inter Press Service, January 13, 1999.
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shown, street children in Africa are likely to face police abuse and certainly face being
treated as criminals rather than victims.”* A 2000 report by Save the Children-Sweden
confirmed AIDS as an important part of what drives children to the streets. The same
report concludes, based on extensive interviews with service providers in Kenya,
Uganda, Tanzania, and Ethiopia that, almost inevitably, "an unprotected gitl working on

the streets will sooner or later end up working as a prostitute."®

Trafficking and hazardous labor

As noted above, because of entrenched poverty and lack of educational and income-
earning opportunities, girls in many parts of Africa, whether orphaned or not, are
frequently forced to take on risky labor, including trading sex for survival. AIDS in the
household often pushes families deeper into poverty because of medical care, difficulty
of replacing lost earnings of an ill breadwinner, and eventually funeral expenses. It is not
surprising, then, that orphaned girls and boys are more vulnerable to risks associated
with hazardous labor than other children. A 2001 UNICEF study in six heavily AIDS-
affected countries of eastern and southern Africa concluded that children's being in
AIDS-affected families is a consistent and strong determinant of their being forced into
the workplace, often into hazardous jobs. "The AIDS pandemic has turned African
children into orphans and labourers," concludes the report. "It is safe to say that eastern
and southern Africa will have a disproportionate number of . . . working children by
2015 unless immediate action is taken to reverse this trend."*'

Human Rights Watch’s investigation of trafficking in west Africa, referred to above,
concluded that orphans were especially vulnerable to being trafficked for their labor. In
Tchamba, Togo, for example, we documented the case of a child being trafficked after
her father had died of AIDS. Hodalo S., who was in primary school when her father
became ill, told Human Rights Watch she was sent by her grandmother to live with an
aunt,” who then took her to Gabon to wotrk. For a month she sold milk in the market
without pay, and by the time she returned home her father had died.* Human Rights

% Human Rights Watch, Juvenile injustice:

% Stefan Savenstedt, Gerd Savenstedt, and Terttu Haggstrom, East African Children of the Streets — A
Question of Health (Stockholm: Save the Children-Sweden, 2000).

¥ UNICEF Eastern and Southern Africa Regional Office, Child Workers in the Shadow of AIDS: Listening to the
Children (Nairobi: UNICEF, 2001).

% According to a 1998-1999 ASI study on the trafficking of girls between Benin and Gabon, the women
responsible for trafficked girls are often called “auntie” to give an illusion of a familial bond. A.F. Adihou,
“Trafficking of children between Benin and Gabon,” p. 10. Human Rights Watch was not able to confirm in most
cases whether the “aunt” or “auntie” referred to by a trafficked child was indeed a relative by blood or marriage.

* Human Rights Watch interview, Tchamba, Togo, May 2, 2002.
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Watch interviewed a social worker familiar with this case, and he said the health worker
who cared for Hodalo S.’s father confirmed the diagnosis of HIV/AIDS. In other
instances, orphans who were recruited by child traffickers were unable to identify their

parents’ cause of death. There is an urgent need for further research on the connection
between HIV/AIDS and child trafficking in Africa.

Sexual abuse in school

A category of sexual abuse of girls that directly undercuts their right to education is
sexual abuse in school. Evidence is mounting that sexual violence targeting gitls in
school or on their way to or from school is a significant problem in many parts of
Africa, though it is only relatively recently coming to light, partly out of concern for its
link to HIV/AIDS.* In 2001, Human Rights Watch documented widespread sexual
abuse perpetrated against girls in school by male classmates, teachers, school
administrators and other employees in South Africa. As one fifteen-year-old gitl stated:

All the touching at school, in class, in the corridors, all day everyday
bothers me. Boys touch your bum, your breasts. Some teachers will tell
the boys to stop and they may get a warning or detention, but it doesn't
work. Other teachers just ignore it. You won't finish your work
because they are pestering you the whole time.*

Overall, girls described to Human Rights Watch an environment in which violent,
harassing and degrading sexual assaults are so normalized in many schools that they
constituted a systemic problem for education, not merely a series of incidents.

Zambian NGOs reported to Human Rights Watch numerous incidents of teachers
preying on vulnerable girls, exchanging answers to the tests or higher grades for sex.
Most abuses by teachers are not reported, and few teachers are penalized, they said.
“The laws are strict, but there’s no real attempt to find out what goes on,” said one
experienced NGO worker.* The more likely outcome is that a teacher would be
cautioned and possibly transferred. Advocates for girls’ education have been trying to
enact stiffer penalties against teachers who abuse students and to ensure that those
found responsible are dismissed. However, the onus is on the gitl’s parents, not the
school, to report the case to the police so that criminal charges can be brought. School

% Mirsky, Beyond victims and villains, pp. 20-25.
% Human Rights Watch interview, Johannesburg, March 18, 1999.

% Human Rights Watch interview with Cosmas Musumali, Lusaka, Zambia, May 16, 2002.
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administrators sometimes interfere with the process by transferring the teacher
elsewhere, which makes it extremely difficult for the case to proceed. In addition, the
process of lodging a formal complaint or filing charges is not always clear. “Where do
parents go to complain?” asked Elizabeth Mataka of Family Health Trust in Lusaka.
“Often there’s no police within miles, and the Ministry of Education is at the provincial
level, so the headmaster is the ultimate authority. . . . Teachers escape ethical

sanctions.””¥

NGO representatives in Zambia and South Africa also told Human Rights Watch that
girls’ safety and security on their way to and from school was often threatened. The
length of the girls’ commute to school was an important factor since their risk of sexual
abuse by minibus drivers or conductors, if they were transported, or abuse by others
along the road, if they walk, could be significant. One youth development counselor in
Braamfontein, South Africa, told this story:

In January, a sixteen-year-old girl came to me and told me that she had a
problem. A teacher in the school, who gave her lifts to and from
school, was bothering her. She lived very far away from the school, she
would have to rise at 5:00 a.m. if she took public transport, and her
parents had made an arrangement with the teacher, who lived near her
to drive her to school in his car. There were two other kids that he
drove to school with her. She started receiving lifts this year. She told
me that the teacher would always drop her off last, and that he would
make remarks, like "I'm tired. I need a bath. I need to be rubbed."

"My wife hasn't been home. I need to be rubbed." She told him that
she didn't like that kind of talk and would he stop. I advised her to tell
her patrents but she doesn't want to. She's afraid of him and she's
dependent on him for a ride. Her parents are unemployed and the
public transport fare would be too much, her sister is the only one
working in the family. She was afraid that her parents would approach
him and take action against him, and that he would harm her. He's a big
and intimidating man. You don't argue with him. He catries a cane
around the school and uses it liberally with the kids.*

¥ Human Rights Watch interview with Elizabeth Mataka, Family Health Trust, Lusaka, Zambia, May 20, 2002.

% Human Rights Watch interview, Braamfontein, South Africa, March 17, 2000.
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In some cases, the long distance to school, often two hours walk or more, made some
girls stay in insecure sheds nearer to school during the week, which then exposed them
to abuses by men who could walk in at will.

Some of the girls Human Rights Watch interviewed in South Africa found sexual
violence in school so threatening or injurious that they left school. Others performed
poortly because of the fear they experienced, according to teachers or parents. All of this
abuse carries the risk of HIV and other sexually transmitted infections, not only from
the sexual abuse itself. For those who can’t take it anymore and leave school, it deprives
them of the best chance they have of empowerment—sexual, economic, intellectual and
otherwise—and, sadly, what may be the best chance they have to protect themselves
from HIV/AIDS. In addition, while classtoom programs on HIV/AIDS leave much to
be desired in some locations, they are in many countries one of the most important
means of conveying to children basic information on HIV transmission, AIDS treatment
and care, and the importance of compassion for people living with and affected by
HIV/AIDS. Many school-based “life skills” programs also include elements of
assertiveness training for girls and prevention of sexual harassment and abuse.

Criminal justice systems and sexual abuse of girls

A central problem in many African countries is the failure of the state and particularly
the criminal justice system to deal appropriately with complaints of sexual abuse from
women of all ages, but perhaps particularly from girls and young women. There are
many barriers to effective reporting and prosecution of crimes of sexual assault. For
orphaned girls being abused by men who are meant to be their guardians or otherwise to
be helping to look after them, reporting the abuse may mean risking abandonment or
violent punishment. Families will often go to great lengths to conceal this abuse. In
other cases, victimized girls remain silent in the face of legal and social services systems
that fail to act to protect girls’ rights. To report a crime of sexual violence or abuse, a
girl would face a police department that is rarely child- or gender-sensitive, health service
providers that may scold her for being promiscuous, a court system lacking any facilities
for youths, and a social structure that teaches girls to be submissive to men. Even if she
did report an abuse, chances that officials would act against the abuser are minimal.
Official inaction on the part of the criminal justice system helps to perpetuate the abuse
by contributing to a climate in which gitls who suffer sexual violence decide it is not
worth reporting to the police because of the unlikelihood of punishment of perpetrators
and by sending the message to perpetrators that they can commit abuse with impunity.
As a result, the perpetrators remain free to abuse again.
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In most African countries, the police play a central role in facilitating the access to justice
and to judicial mechanisms of sexual abuse survivors. The police hear complaints and
are often a survivor’s gateway to forensic medical services, which are important to prove
sexual offences cases and may be essential where corroborative evidence is required. A
number of African countries have established special units of the police department for
dealing with rape and sexual assault cases, but few of these are specialized in handling
cases of sexual abuse of children. The Child Protection Units of South Africa are an
exception. In Zambia, the Victim Support Units (VSUs) found in some police stations
handle sexual abuse cases, including those involving children. Although the VSU has
intervened effectively in some cases, the potential impact of the VSU has been
undermined by a fundamental shortage of resources, equipment, and training. For
example, in 2002 the VSU had only two vehicles for the whole country.* There were
100 women officers in the VSU, and one woman officer was supposed to be assigned to
each police post. A VSU spokesperson said that this system was difficult to implement
because many women refuse to be assigned to police stations in remote areas.*

While the mandate of the VSUs is laudable, many observers told Human Rights Watch
that the VSUs were tainted by their association with a police force that did not enjoy the
confidence of the people in Zambia. Eugene Sibote, a spokesperson for the VSU, said
VSU was willing to try to set up liaison functions with schools as a way “to target
children and let them know about their rights and about the work of the police. Because
they mistrust the police, they fail to seek police assistance.”" Karen Doll Manda of the
NGO Family Health International, put it more starkly: “The concept of the VSU is a
step — but you need a whole overhaul of the police system before people will have faith
in the VSU. People go there out of desperation.” Gitls often expressed fears that they
would not be believed. In other cases the basic logistics—distance to the police station
and medical clinics, and the cost of the police report—dissuaded people from reporting.

Moreover, when faced with a complaint, the VSU all too frequently failed to respond or
was ineffective. Juliet Chilengi, director of the New Horizons orphanage for gitls,
lamented this lack of follow-through:

¥ Human Rights Watch interview with Eugene Sibote, Lusaka, Zambia, May 22, 2002.

“° Human Rights Watch interview with Jayne Kunda Mwila, Kalingalinga Health Centre, Lusaka, Zambia, May
30, 2002.

“ Human Rights Watch interview with Eugene Sibote, Lusaka, May 22, 2002.
“2 Human Rights Watch interview with Karen Doll Manda, Lusaka, May 21, 2002.
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The laws are there, but no one enforces them. Most cases of abuse here
have gone through the VSU—but they don’t follow up or do anything
about it. I can’t sit on the phone and remind them. If you don’t take
action, you’re out of sight, out of mind. When there’s a docket, I don’t
know who closes it.*®

In one case reported to Human Rights Watch, a girl was allegedly raped by an army
officer and her family reported the case to the VSU. Although the VSU expressed
support for the family, they were unable or unwilling to deliver the summonses to the
parties involved. Therefore, the gitl’s father had to track down each party and deliver a
summons. When none of the parties appeared, the VSU did nothing.* The case of Tina
B., thirteen, who lived with her grandmother and then in an orphanage after the death of
her parents, is another of the numerous cases reported to Human Rights Watch where
the police failed to respond:

My grandmother couldn’t look after me, so I worked as a maid for a
[man]. ... He beat me and threatened that he’d kill me before sunset. I
told grandmother about the beatings, and she reported it to the police.
They didn’t do anything.*

The VSU is limited in the options it has to deal with abuses against girls. At the
moment, it can remove a girl from her family or from the street, but there are few safe
places to send her. The VSU lacks child-friendly resources that aim to address the needs
of abused girls. As Alick Nyirenda of the Copperbelt Health Education Project (CHEP)
put it: “The child goes through the regular police station; the environment is not

appropriate.”*

As noted above, there are also problems of the VSU’s standing within the police
department itself. “Some police officers are in weak positions,” explained Eugene
Sibote. “They may be frustrated or intimidated locally.” Sibote said he has told all VSU
officers to report to him if they experience any interference by local authorities and
offered to handle the case from Lusaka.

3 Human Rights Watch interview at New Horizons orphanage, Lusaka, June 1, 2002.
* Human Rights Watch interview at YWCA, Lusaka, May 22, 2002.

* Human Rights Watch interview at Jesus Cares Ministries, Lusaka, May 24, 2002.
6 Human Rights Watch interview, Kitwe, Zambia, May 25, 2002.

4" Human Rights Watch interview, Lusaka, May 22, 2002.
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Given all of these negative factors, it is relatively rare in Zambia as in many other
countries for police to investigate these cases or for prosecutors to bring them before a
court. The responsibility for failure to follow up in abuse cases does not exclusively
reside with the VSU, however. Sometimes, the failure to follow up is due to corruption,
where court officials as well as police may be paid off by perpetrators.”® In other cases
the family may not want to press charges. Judge Lombe Chibesakunda, who chairs
Zambia’s National Human Rights Commission, observed, “The chances of coming to
court are almost nil; it’s an embarrassment to the family, to the girl. They try to hide it

under the carpet.”*

Other constraints to prosecution in child abuse cases in Zambia and elsewhere include
the attitude of the legal and law enforcement agencies toward girl victims, the inadequate
training and resources for investigation (as noted with respect to the VSU above), the
difficulties of using a child’s testimony in court, and the lack of trained prosecutors to
pursue cases of child and gender violence. Chapter 88 of the Criminal Procedure Code
of Zambia requires that a child’s testimony be corroborated to be admissible as evidence,
a feature of the law not unique to Zambia. Even the government acknowledges that this
presents obstacles to prosecuting perpetrators of child abuse. The judge can use his or
her discretion to determine whether the child is competent and therefore whether his or
her evidence is admissible.” Although evaluating the competency of a child witness is a
standard part of common law doctrine, it tends to work to the disadvantage of the child
when he, or especially she, is the victim. The courts often do not take her case seriously
and, in the case of an older girl with a complaint of sexual abuse, the case may hinge on
whether or not the judge believes she “asked for it.”” This problem underscores the need
for effective child protection units that could investigate cases of abuse and provide
corroboration.””

The law on rape in Zambia, as in a number of countries, also leaves much to be desired.
Some Zambian women’s groups have called for an expanded definition of rape, stressing
the need to restructure the law to provide for circumstances of aggravated rape, which

8 Human Rights Watch interview with Sibote, May 22, 2002.

9 Human Rights Watch interview with Judge Lombe Chibesakunda, chair of National Human Rights
Commission, Lusaka, Zambia, May 30, 2002.

% CRC report, p. 19 and 23.

*" Human Rights Watch telephone interview with Prof. Muna Ndulo, Cornell University School of Law, July 15,
2002.
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should lead to stiffer penalties. They have also called for stiffer, mandatory minimum
sentences as a way of addressing the lenient sentences.”

In 2002, a group of Zambian women’s organizations published an NGO commentary
on the government’s official report to the U.N. on the implementation of CEDAW.
The NGO report underscores the vulnerability of girls to violence and HIV, and the

state’s failure to protect them:

The media carries almost daily reports of children being raped or defiled
by adults often within the home because of mythical hopes of getting
cured of AIDS or avoiding HIV infection by having sex with virgins.
The following illustrate: ‘Man 23 in court for defiling girl 7, ‘HIV+ man
gets 30 months for defiling girl 13°, ‘Grandfather 64 gets 2 years for
defiling girl 5’. The result is that children are getting infected and dying
and the courts are passing light sentences on the perpetrators.®

The NGO commentary further condemns the light sentences meted out to offenders:

Law enforcement officers and courts do not accord the same level of
seriousness to these offences as they do to other crimes. Under the
Penal Code, the offences fall under the title “offences against morality”
rather than injuries against the person. Thus, the focus of the provisions
is the moral wrong done to society as a whole, to the detriment of the

individual victim of violence.*

International human rights law on sexual abuse of children

The Convention on the Rights of the Child (CRC) is the most widely ratified human
rights treaty in history. It has been ratified by every country except the United States
and Somalia. The CRC contains provisions to protect children from abuse and
exploitation. Article 2 requires states to take all appropriate measures to ensure that
children are protected from discrimination. Article 19 requires state parties to take all
appropriate measures to protect children from “all forms of physical or mental violence,

2 \Women and Law in Southern Africa Trust - Zambia, “Gender Violence: The invisible struggle,” (Lusaka:
2001), p. 25.

% \Women in Law and Development in Africa (WILDAF)-Zambia, “NGO Commentary on the Government of
Zambia Combined Third and Fourth Report on the Convention on the Elimination of All Forms of Discrimination
Against Women (CEDAW),” Lusaka, May 2002, p. 16.

% NGO Commentary, p. 16.
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injury or abuse, neglect or negligent treatment, maltreatment or exploitation, including
sexual abuse, while in the care of parent(s), legal guardian(s) or any other person who has
the care of the child.” Article 24 recognizes the right of children to enjoy “the highest
attainable standard of health and to facilities for the treatment of illness and
rehabilitation of health.” Article 32 recognizes the right of children “to be protected
from economic exploitation and from performing any work that is likely to be hazardous
or to interfere with the child’s education, or to be harmful to the child’s health or
physical, mental, spiritual, moral or social development.” Article 34 requires states to
undertake to protect children “from all forms of sexual exploitation and sexual abuse,”
and in particular take all appropriate measures to prevent “(a) The inducement or
coercion of a child to engage in any unlawful sexual activity; (b) The exploitative use of

children in prostitution or other unlawful sexual practices.”®

Child trafficking is prohibited under international law as both a “practice similar to
slavery” and one of the “worst forms of child labor.”® The CRC obliges states parties to
“take all appropriate national, bilateral and multilateral measures to prevent the
abduction, the sale of or traffic in children for any purpose or in any form.” It further
obliges states to ensure that children are not separated from their parents against their
will; to take measures to combat the illicit transfer and nonreturn of children abroad; and
to protect children from economic exploitation, hazardous labor, involvement in drug
trafficking, sexual exploitation and abuse and any other form of exploitation.® Of
additional relevance to child trafficking is the CRC’s guarantee of protection against
abuse and neglect within the family. Article 20(1) provides that “a child temporarily or
permanently deprived of his or her family environment, or in whose own best interests
cannot be allowed to remain in that environment, shall be entitled to special protection
and assistance provided by the State.”® This provision is especially relevant to children
who have already been trafficked, particularly where parents have been complicit in the
trafficking.

% Convention on the Rights of the Child, G.A. res. 44/25, U.N. Doc. A/44/49 (1989), entered into force Sept. 2,
1990.

% See, e.g., ILO Convention No. 182 concerning the Prohibition and Immediate Action for the Elimination of the
Worst Forms of Child Labour (1999), art. 3(a).

* U.N. Convention on the Rights of the Child, art. 35. Although it prohibits child trafficking, the Convention on
the Rights of the Child does not provide any definition of the practice.

% U.N. Convention on the Rights of the Child, art. 9, 11, 32-34.

% This provision reinforces article 24(1) of the International Covenant on Civil and Political Rights guaranteeing
children “the right to such measures of protection as are required by his status as a minor,” as well as the
Convention on the Rights of the Child’s article 19(1), which guarantees protection from “all forms of physical or
mental violence, injury or abuse, neglect or negligent treatment, maltreatment or exploitation, including sexual
abuse, while in the care of parent(s).”

28



Risks to Women and Girls in Long-Term Unions

Domestic violence and marital rape

Early marriage and vulnerability associated with their age and norms may promote
respect of men’s authority in sexual matters and contraceptive use, and dictate sex as
a wife’s duty, regardless of risks to herself. "Thus, marriage can be a major risk factor
Sor women who are powerless to negotiate condom use or their husbands’ extramarital
bebaviour.  Studies indicate that in some regions, a high proportion of HI1 -positive
married women are most likely infected by their husbands, their only sexual partner.

—U.N. Population Fund, February 2002%

When you say, “1 do,” you have consented to sex anytime, anyplace, anyhow.

—Dir. Josephine Kasolo, director, Women and Children’s Crisis Centre,
Kampala®

In its work on HIV/AIDS around the world, Human Rights Watch has encountered
numerous women living with HIV/AIDS who said in their lifetimes they had had sex
only with their partner in a long-term marital or nonmarital union. The tragedy of high
HIV transmission risk among monogamous women has begun to gain attention in
Africa but continues to go unnoticed among policymakers. That African men in long-
term unions face little or no social constraint in engaging in sex outside those unions is
well documented. Decision-making on when and how sex will be had in long-term
unions—to say nothing of decisions related to conception and contraception—is too
rarely within women’s control in African communities. Combined with economic
dependence on men, this lack of sexual autonomy puts women in long-term unions at
grave risk.

The degree to which men resort to violence to maintain control over sex in long-term
unions is little understood and woefully neglected as a research question. Human Rights
Watch recently investigated this category of abuses in detail in Uganda and concluded
that even in the country most frequently cited as an AIDS “success story,” women are

% U.N