
 

 

 
 
 
Memorandum of Support from Human Rights Watch for Bill: 
S.323/A.1008 
 
(AN ACT to amend the civil practice law and rules, the criminal procedure 
law, and the executive law, in relation to the use in evidence of the fact 
of possession of a condom.) 
 
February 27, 2012 
 
Human Rights Watch submits this memorandum in support of 
S.323/A.1008, which would change the current law by explicitly 
prohibiting the introduction of condoms as evidence of prostitution and 
prostitution-related offenses in certain criminal and civil proceedings. 
Amendment of the existing law is essential to promoting both public 
health and human rights. 
 
In 2011-2012, Human Rights Watch has been conducting research in New 
York City on the existence and effects of a practice of police seizure of 
condoms as evidence of prostitution-related offenses, and introduction 
of condoms as evidence of prostitution-related offenses at certain 
proceedings. Based on dozens of interviews with sex workers, outreach 
workers, sex worker advocates, and public defenders in New York, it is 
our conclusion that condoms in the possession of alleged sex workers 
are frequently the subject of police stops and searches, and often are 
confiscated or destroyed by police. Police routinely catalogue the 
condoms as evidence of a prostitution-related offense, as evidenced by 
the attached complaint forms utilized by arresting officers in Brooklyn. 
Prosecutors in Manhattan have also attempted to introduce the seized 
condoms as evidence of a prostitution-related offense.1 Human Rights 
Watch has found that in Manhattan, Brooklyn, and Queens, sex workers 
and members of their communities are aware of this practice and fear 
carrying condoms, either for use with clients or with other sexual 
partners, as a result. The fear generated by this practice leads some sex 
workers to carry fewer condoms, and sometimes to engage in sex work 
without the protection of condoms. 
 
In the age of HIV, discouraging the use of condoms, particularly among 
high-risk and vulnerable groups, can have disastrous public health 
consequences. A 2011 study found a 14.1 percent HIV prevalence rate 
among males in New York City who had exchanged sex for money or 
other needs and a 10.8 percent HIV prevalence rate among women who 
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had done the same.2 Indeed, the New York City Department of Health and Mental 
Hygiene (NYC DOHMH) has publicly noted that it is “actively involved in activities to 
change structures, policies and regulations that are barriers to optimal HIV prevention, 
care and treatment including:…[s]upport for legislation to ban the use of condoms as 
evidence of prostitution….”3 The NYC DOHMH collected 63 surveys in 2010 with persons 
located in places known for street-based sex work. The intention of the survey was to 
“inform the NYC DOHMH work with the NYPD on highlighting the public health impact of 
law enforcement practices. Efforts to engage the NYC police department, through our 
respective intergovernmental affairs liaison offices, are underway.”4  
 
Moreover, the association of condoms with criminal activity increases police harassment 
not only of sex workers but of men who have sex with men, HIV/AIDS outreach workers 
and others who regularly fear harassment or arrest by the police.5  Transgendered women 
in particular experience a high rate of false targeting as sex workers by the police, a 
practice so widespread in New York City that it was the subject of a 2005 campaign by 
Amnesty International.6 Transgendered women whom Human Rights Watch interviewed 
routinely said that they have had condoms confiscated by the police. According to these 
groups who are frequently targeted by the police, the seizure and use of condom 
possession as evidence deters them from carrying condoms. 
 
Permitting condoms to be used as evidence of prostitution in a criminal proceeding 
discourages sex workers from carrying condoms, and condoms are essential for HIV 
prevention. This simple truth has also been documented by Human Rights Watch in 
countries throughout the world,7 and by sex workers in the United States.8 The World 
Health Organization has found that sex workers are one of the groups most likely to 
respond positively to efforts to increase condom use, and that such efforts should be 
strengthened and laws that discourage condom use should be reformed.9  
 
Police can, and should, partner with public health officials to ensure that enforcement of 
the criminal law does not undermine the health and safety of all. Condoms are proven 
and effective tools in the fight against HIV/AIDS and other sexually transmitted diseases. 
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Under international human rights law, governments are obligated to promote public 
health and ensure access to information and services for preventing the spread of HIV 
and sexually transmitted diseases without discrimination. Governments may not take 
actions that interfere with one’s ability to protect their health.10 To do so is not only 
inconsistent with human rights law but it is bad public policy. New York State has 
distributed millions of condoms to its citizens in an admirable campaign to protect the 
public health. Legislation that deters people from using these condoms, particularly 
members of groups at high risk for sexually transmitted disease, undermines the intent 
of this ongoing effort, wastes tax dollars, and invites increased rates of HIV and other 
infections.  
 
In sum, the New York State legislature should expand and strengthen the promotion of 
condom use among sex workers as well as among the general public by passing 
S.323/A.1008. 
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