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DISAPPEARED IN GUATEMALA

THE CASE OF EFRAIN BAMACA VELASQUEZ
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I. INTRODUCTION

Tens of thousands of Guatemalans have been foridgppeared” by government forces over the paset
decades, many of them civilians and some of thembatants. One of the fundamental tasks assumeteby t
government and guerrillas through the ongoing Unédiated peace process is to end the impunitywtibh such
crimes have been committed. In an agreement dioithiation of a commission to study past human sgfdlations,
signed in Oslo on June 23, 1994, the two sides@ulauged "the right of the Guatemalan people takkoompletely
the truth about these



events.” In a separate accord on human rights signed byatiges on March 29, 1994, they agreed on "thd fare
firm action against impunity”In other words, the parties agreed that the mbthut human rights violations should be
exposed and those responsible should be brougintioe.

The disappearance of Efrain Badmaca Veladsquez, datamt with the Unidad Revolucionaria Nacional
Guatemalteca (URNG) who was captured by the arrMairch 1992, puts these solemn commitments t@#ied test
which thus far, the government has failed. It ®al case which highlights the fundamental righds$ &ny human
being enjoys under both Guatemalan and interndtiawaregardless of his status as a combatamt amraed conflict.
While Bamaca's status as a combatant made himcswbj@vestigation and prosecution under doméesiic it by no
means gave the army license to secretly detairidisdppear" hinf.

The facts of the BAmaca case open a window integbeetive world of clandestine army detention. ddweer-up
illustrates a well-established pattern, familiar trany Guatemalans who have sought legal redresshéor
disappearances of their loved ones. Also typical been the harassment of Jennifer Harbury, Bambicath
American wife, who has aggressively pursued the tas high-profile confrontation with the governmhe

Fear of the army permeates the Guatemalan judigsé&m, rendering it dysfunctional in resolvingagisearances.
Habeas corpugpetitions presented on behalf of the disappearedandled mechanically, and investigations are
routinely abandoned long before the truth is eighbtl. To this day, there has not been a singkepuion in a case of
forced disappearance in Guatenfalver the years, the victims have included tradenists, leftist political activists,
students, teachers, peasants, and human rigivistacind many people suspected of having cantagympathizing
with the guerrillas. Recently, information has sgdd regarding long-term clandestine detentiopfured guerrilla
combatants as well.

Guatemala's security forces engaged in massivpmksaances beginning in the late 1960s and threugh
succession of military governments. The practice persisted, albeit more selectively, since theyaurmed the
government over to civilians in 1986. Accordinghe Archbishop of Guatemala's Human Rights Office, 994,
forty-one individuals were forcibly disappearedcBat victims of disappearance are Lorenzo QuiepRPoember of
the National Council of Displaced Guatemalans (C&&), who disappeared on January 12, 1994, in Gadaeity;
Mario Lopez Gabriel and Mariano Gomez Ramos, wkaggpeared in the village of Tuixiquel-Xemal on Fely 4,

! Acuerdo sobre el establecimiento de la Camlieguigracimiento historico de las violdetodeeahos humanos y los hechos
de violencia que han causado sufrimientasiariagpalémal@sto, June 20, 1994.

2 Acuerdo Global sobre Derechos\kéximan@sF. March 29, 1994.

¥The Guatemalan army appears unwilling tgeattiendgitesl of combatants. In a televisioewriteNovember 1994, Defense
Minister Gen. Mario Enriquez Morales critietiaddhgiving the Bamaca case so much.dbisisga:attempt to turn someone
who has committed atrocities in Guatematsiinttechaskidnapped, he has extortedahddthedetaxes, he has killed, and he has
crippled a whole lot of soldiers in the Guatemglate has done all sorts of things, he badidges, towers and so forth. Now
they want to make a martyr out of/s#echffeoreign Broadcast Information Service {(FBISgricat, November 29, 1994, p. 27.) A
similar perspective was voiced regarding eodiiei®nGen. Julio Balconi in an interviesnaiitiRigihts Watch/Americas in October
1993. Speaking of an ex-combatant allegetile fespavient abuses against the civiliatiggoptia was nearly lynched by civil
patrollers in Todos Santos Cuchumatan i3 AB@lasini98id no one would be punished fandeatmly killing the guerrilla
because he had "lost" his rights when he piredEhenovement. [See Human Rights VilajelisareRa/its in Guatemala During
President De Leon Carpio’s Fifdteveafork: Human Rights Watch, 1994), pp. 47-48.]

“"Disappearance" is a euphemism for an ailbégahydetention which is denied by the esitAidwititerm was first used to
describe a practice employed massively innGhat#éétla, when many political opponedisaywpesl by government forces and
never seen again. The technique was usedlysystanilitticy regimes in Argentina and i@gikhel1970s, in El Salvador and
Honduras in the 1980s, and is used in RerandCGloatbinala today. A common threditéoishb@iagolvement of specialized,
highly secret bodies within the military widohadirected through a clandestine chaimdphewmtha necessary credentials to
prevent interference from public security fiotitas.ave taken to secret detention centertheyare interrogated and tortured,
beyond the reach of court inspections and Ottetraisey are executed after interrogationtuaed (Bee Americas Watch,
"Clandestine Detention in GuatHalagn Rights Watch Shan&edono. 2, March 1993; and Juan EJbEneiegehiivanco,
"Disappearances and the Inter-American Cbarts BefieLitigation ExperieHeajline Law Resiewmer 1990, vol. 13, no. 3, pp.
510-511.)
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1994; and José Sucunu Panjoj, an active membke ¢fttman rights group CERJ (Consejo de Comunidaihésas
Runujel Junam), who disappeared on October 29,.1994

Because Efrain Bamaca Veladsquez married U.S.reilieenifer Harbury, and because Harbury in 1994@gedin
a dramatic thirty-two day hunger strike in fronttbé National Palace in Guatemala City, his disapece has
received an unprecedented level of attention fraerinational media, generating tremendous pressuBatemalan
and U.S. government officials to resolve the chlmnetheless, as the text of this report showsQhatemalan
authoritie€with the exception of the human rights ombudsmdmse investigation is discussed beltivave not
undertaken the most basic steps of a serious igaésh. Instead they have engaged in a seriesgaf Inaneuvers
which give the appearance of activity, but do not the risk of finding the truth. Nearly three yeafter his
disappearance, the whereabouts of Efrain BAmadesfietz remain undisclosed.

Like Harbury, relatives of thousands of disappeeganctims have pressed unsuccessfully on a s&frsilian
and military governments to account for the wheoei#b of their loved ones. Although the Cerezo (12881) and
Serrano (1991-1993) governments went through th@moof setting up formal investigations, thedentt were
superficial at best and profoundly disappointingitdims' relatives.

This report is a result of a mission to Guatematadacted from November 9-12, 1994, by Anne MariDefuty
Director of Human Rights Watch/Americas; Makau Mytarojects Director at the Harvard Law School HuiRaghts
Program; Bernard Harcourt, a Harvard-educated laagd cousin of Jennifer Harbury; Kathryn Cameronté?,
spouse of Congressman John Porter (RepublicanillinChairman of the Congressional Human RighteGs; and
Craig Powers, aide to Congresswoman Connie MdiR#aublican-Maryland). The delegation traveledda€peque,
four hours from Guatemala City, to witness the emhtion of bodies the government claimed might m&a&imaca.
Delegation members met with Guatemalan officialsluding Attorney General Acisclo Valladares, anthw).S.
Amb. Marilyn McAfee and other ranking U.S. Embas#ficials. This report was written by Makau Mutigernard
Harcourt and Anne Manuel, and edited by Manuel.

Il. THE DISAPPEARANCE OF EFRAIN BAMACA VELASQUEZ

Efrain Bamaca Velasquez, a Mam Indian, was both®finca El Tablero in the San Marcos region cdt€mala
in 1957 and grew up on a coffee plantation on thettavest coast of Guatemala. At eighteen, he jdineduerrillas
seeking the overthrow of the Guatemalan governtlyt1990, Bamaca, alias Everardo, had risen taahk of
commander of the "Luis Ixmata" front of the Orgawibn Revolucionaria del Pueblo en Armas (ORPAg, aithe
four guerrilla groups which today form the URNG.

°Americas WatClnsing the Space. Human Rights in Guaénutoliey 888N Y ork: Human Rights Watch, 1988)dop. 49-61;
Minnesota Lawyers International Human RiglEs@emtatiiins Denied: Habeas Corpus andritfeeS2iaappeapdihneapolis:
1988).

®Jennifer HarbuByidge of Courage. Life Stories of the Guatepaiaros & Comtlierase, Maine: Common Courage Press, 19¢
pp. 182-83.

" Affidavit of Jennifer Kristina Harbury, Ocliéi®et, 4. 2 (hereinafter Harbury Affidavit).
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Bamaca and Harbury met while she was researchimgngurgency for a book. They married in Texas in
September 1991, and Bamaca returned to combatate@ala in January 198Dn March 12, 1992, he vanished
following a firefight with the army at the Ixcuc®&aver, in the hamlet of Monttfar, near Nuevo Sand@aRetalhuleu,
in western Guatemala. Bamaca was apparently tlyeconibatant missing after this engagement.

On April 24, 1992, the URNG wrote to Ramiro de L&@arpio, who at that time was the Serrano govertisen
human rights ombudsman, about Bamaca's disappearéme letter notes that the military had publsthted, and the
press repeated, that an unidentified guerrillafaiein in combat in Montufar on March 12. The URINISo reports
that a body which supposedly belonged to the faileerrilla was buried in the cemetery in the cityRetalhuleu
shortly after the confrontation. Other versiong bbtter noted, suggest that the army had captideed guerrilla
commander during the firefight and was detaining kécretly, torturing him to elicit information. &Hhetter gave a
terse physical description of BAmaca, includingeight, eye color, and complexion (described syrapinorena or
dark).

On May 11, 1992, Ombudsman de Ledn Carpio wrotk tzathe URNG, giving a detailed description ofcal
found in Montafar on March 13, including what it svavearing, its weapons and ammunition. The deceased
"supposedly...shot himself in the mouth," the lettated. According to Harbury, the physical dgditmn contained in
de Ledn Carpio's letter corresponded with her hudlsacharacteristics.

The URNG then pressed for an exhumation of the thodlied in Retalhuleu to determine whether or hatais
Bamaca. The URNG also requested forensic photografpthe guerrilla found dead at Montufar, to whilsh army
responde@according to Harbu§that none had been taken. An exhumation set forAag 992 was interrupted by
then-Attorney General Acisclo Valladares, who psted that the proceeding had not been authorizéishyffice?
For more than a year after the interrupted exhuwmnathe government was able to insist that BaAmadahot himself
and been buried in Retalhuleu.

Evidence that Bamaca was Held Alive

In late December 1992, a guerrilla from Bamacais who had been captured and held in secret deteby the
army for twenty-two months, escaped and providdttem testimony about his ordeal to the United dlagiHuman
Rights Commission in Geneva. Santiago Cabrera L@es Carlos, also reported having seen Bamaesatedly,
detained and apparently suffering the effectsmfite. Cabrera says he last saw Bamaca aroun@4uwiy25, 1992

In an interview with Human Rights Watch/Americasgdan a sworn affidavit, Cabrera stated that heaarather
combatant, Anastasia Lopez Calvo, were captureMamch 8, 1991. Both were beaten and severelyrutby
officers who demanded information about the URN@m&times in front of his companion, and sometimiesea
Cabrera was beaten with bricks and kicked; soldietsa grenade to his face and took off the safetgd applied
electric shocks to his legs and testicles. Durisgwenty-two months of captivity, he was held wasiety of stockades
and military bases, in places such as San Pabl&sadipulas Palo Gordo, in the department of Sarcddaand the

8The common law marriage was legally recti@fiized in

?Human Rights Watch/Americas delegationvithigtteney General Acisclo Valladares ateGNatember 1994 (hereinafter
Valladares interview). In early 1994, undadizibfsadtor reform, the office of the atgeneyal was split into two separate
functions: the attorney general's office (heddedtayor Gerfscimclo Valladares) and the Public Ministby, &igadsecutor
generalfiscal GeneRdmsés Cuestas). As attorney general, ¥altslasahs legal advisor to the presidegistarite, the
courts, the Public Ministry and the municipaégts:eFhe prosecutor general is in chargalgbimsmcutions.

¥Human Rights Watch/Americas interviewedbBenatingpeZ in Washington on October 5uf@94eAli@ unable to
independently verify the information he prdoidetihis testimony credible and consigtestiniflevidence about clandestine army
detention and the use of torture to obtainiorio@uaaccount also draws on an affidavitdpelarerate describing his experiences
in clandestine detention (hereinafter Cabearig Mfighington, D.C., October 7, 1994).
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San Marcos military zone No. 18, as well as the&Ana Berlin military base in Coatepeque, in tapaitment of
Quezaltenango. During the early weeks, he told HuRights Watch/Americas, he and Lopez Calvo wele foe
days on end in a hole under the ground. In betwsenperiods of interrogation and torture, Cabkeas on several
occasions taken to the sites of recent combat othier barracks to identify captured or slain cotabs.

On March 12, 1992, while at the Santa Ana Berlititany base, Cabrera has testified, he heard mylita
intelligence officers comment that they had captB@maca in combat in Nuevo San Carlos, Retalhil€hat day,
Cabrera said, he "saw Everardo [Bamaca], with my eyes, lying on a metal bed, with his hands cloeamel his feet
bound with a rope." Cabrera claimed to have seendBa repeatedly over the next twenty days at SemdaeBerlin.
According to him, Bamaca was kept under interragatiday and night." In late May, 1992, Cabrera attter
prisoners were told that Bamaca was killed attemgptih escape and warned never to speak ofhim.

Cabrera asserted he saw Bamaca again in July #882jme at the San Marcos military base No. h8&hie
infirmary, with both hands chained and his feetl tte a metal bed. The next day, Cabrera saw Bareice
interrogated. According to Cabrera:

Everardo sounded sleepy or drugged. He had onlyrdgrwear on. His
whole body was extremely swollen. His right arm dmsl left leg were
completely bandaged. His eyes were bandaged asNeadi to him was [a]
tank of gas?

A few days later, Cabrera saw Bamaca again. "Hedmessed in an
army uniform and | could not see his arm or his gt his body was no
longer swollen. His voice was normal agaifh That was the last time
Cabrera saw Bamaca.

Cabrera escaped to Mexico on December 22, 199%Rasialso provided
information about thirty-five other URNG combatamtso, he says, were
held in clandestine detention, like Bamaca, duttimgperiod. Practically all
are still missing to date. Anastasia Lopez Calvbpwabrera says was
captured with him, remains in the hands of the araithough in a
December 1994 interview with the local office ofetlhuman rights
ombudsman in San Marcos she stated that she andr&&ad voluntarily
turned themselves in to the army and had beentresited">

YCabrera Affidavit, paragraph 48.
2Cabrera Affidavit, paragraphs 55-60.

¥Cabrera Affidavit, paragraph 69. Cabrensosidviattkind of "gas” was in the tank. Heldeasgoeen, and said the tank
had what looked like a clock or timer on togeeaichaerow valves (Affidavit, paragraph 66)

“Cabrera Affidavit, paragraph 70.

®Memorandum No. 169-94, from the San Méative tfghesbuman rights ombudsman, &IDetlel®@dnzalez to Ricardo
Alvarado Ortigoza, deputy ombudsman, Gdetemaler ity 1994. Lopez Calvo's situatitre appéardo that of a number of
guerrillas who were captured by the army arwkthieEndublicly declare that they have béeatedland joined the army of their
own free will. Some of these ex-combatantsihadewigmthe army as collaborators for yedmefS=s Watch, "Clandestine
Detention in Guatemala.") In her statemembtaitrean, Lopez Calvo says that one memttagsdfiéeshe turned herself in to
the army, she was allowed to leave and wisiy HEnhistatement contradicts the notipezHaalvd was free to come and go as she
pleased.
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Another combatant, Jaime Adalberto Augustin Reciassaped from
what he asserted to be clandestine military degerat approximately the
same time as Cabrera, although he was allegediyatalifferent military
bases, including those in Santa Lucia Cotzumalgusfsezatenango,
Chimaltenango, and the Mobile Military Police anditary intelligence
headquarters in Guatemala City. While being hettémilitary intelligence
headquarters in August 1992, Recinos has statedffiaar told him that
Bamaca was being held alive in San Maro3he government has
discounted the assertions of the two combatanth@mgrounds that they
have not presented their charges before a judGaiaemald’

Various other sightings of BAmaca since his cagtave been reported.
Bamaca was seen alive in August 1993, accordirgy reporter with the
Guatemalan daillPrensa Librewho interviewed witnesses in the village of
El Tumbador, San Marcos, where Bamaca grew up. r8evesidents,
interviewed separately, told the reporter they &hmaca brought to the
village by two soldiers. He was dressed in an aonmjorm, but had no
weapons. In addition, the reporter claimed to heseeived previous
information from a confidential military source tBamaca was held in
military custody in base No. 18 in San Marcbs.

Jennifer Harbury has reported that many individagisroached her in
Guatemala in 1994, including a military officer t¢dl her they had seen her
husband alive in the hands of the army. While repof this nature
proliferate, we are unaware of any accounts thatd&a has been killed,
except for the government's version.

On November 6, 1994, the U.S. television networkSGBoadcast a
segment of its "60 Minutes" program focusing onBenaca case and citing
confidential sources that "The CIA had reported/thad been told by a
source in the Guatemalan army that Everardo wag alfter Jennifer
[Harbury] was notified he had died in combat.'? The "60 Minutes"
broadcast, and the suggestion that the UnitedsStat hidden information
about the case from Harbury, prompted intenseciiti of the Clinton
administration, including a lead editorial in thew York Timeexcoriating
U.S. officials for failing to take up publicly Hanb/'s demands for the return
of her husband, dead or ali¥gU.S. policy on this case is discussed further
below.)

In response to this pressure, the U.S. State Dapattbroke its silence
on the case on November 14, for the first time jolybholding the army

*Testimony of Jaime Adalberto Augustin Ré@mds,Bechos Humanos de GuatemabstSRicdpsEhtuary 1993, p. 34.
"Human Rights Watch/Americas interview witdd@ck Sigrra, Washington, D.C. October 5, 1993.

¥Human Rights Watch/Americas delegatiorithniesiea iviveporter, Coatepeque, November 10, 1994,

1*CBS, "60 Minutes," November 6, 1994.

“"Guatemala: Change the Méssad®@/4 Titesember 9, 1994.
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responsible for Bamaca's disappearance. State Degarspokeswoman
Christine Shelly told reporters at the daily brigfi

... [W]e have concluded that Efrain BAmaca akert alive by the
army in March 1992. We believe that he had beemded, but that
his injuries were not believed to be life-threateniWe have no
information to indicate that he was alive much balthe first few
weeks after his capture, but in our efforts to toyget a better
accounting and information on this, we of coursgehalways
proceeded on the assumption that he could be ai that has
been a governing factor for us in terms of tryingét information
about the casg.

“Transcript of State Department Regular Brigffinigting Shelly, Federal News Service ANd96mber 1
Human Rights Watch/Americas 8 Marcho1 995, Vol. 7, N



[ll. INVESTIGATIONS

This evidence notwithstanding, the Guatemalan amuygovernment
have consistently maintained that Bamaca has negen in military
custody. "As far as | am concerned," Defense Memignriquez told
Guatemala'§eleoncenewscast in November 1994, "he died in that clash,
referring to the firefight between the army andrglies on March 12, 1992.

"| know he is dead," Enriquez repeatéd.

As international pressure to solve the case moupteticularly during
1994, the government multiplied investigations,imgivthe appearance of
intense activity. None of these investigations, ésv, with the exception of
that carried out by the human rights ombudsmanm Egebury completed a
thirty-two-day hunger strike, appeared designedigoover the truth.

A. Initial Examinations

On March 13, 1992, the day after the firefightwhich Bamaca
disappeared, the Guatemalan army announced tifiatdées had discovered
a body in olive green uniform at the Ixcucta Riaféer an engagement with
URNG forces® The army stated that the body had been sent ailfRégu
for autopsy and buridf.

Prior to the autopsy, a justice of the peace hsited the scene where
the cadaver was found. His report described thg bodthe banks of the
Ixcucua River as follows:

...dark complexion, round face, wide forehead,emfolored eyes
closed, thick eyebrows, flat nose, large mouttgkttips, straight

black hair, shaven moustache, no beard, no molssass, height
approximately one meter and sixty centimetersngtfeatures, age
approximately thirty years. ...Injuries: bullet wils, firearms in the
head and the back at the level of the waist andesgiranium

destroyed?

2 TeleondeB|S, November 29, 1994, p. 27.
BURNG combatants often wear olive green uniforms.

#"U.S. Wife of Rebel Shakes Gu&emalahcisco Chro&efgember 17, 1993; Janet Hawkins, "C@@ditarengf dies',
Harvard Maga3gmember-October 1994, p. 49; and Haitbpry3Affidav

% ... Tez morena, cara redonda, frente anmpéalpsjosloe café, cejas pobladas, nariz egtaybeciabios gruesos, pelo lacio
color negro, bigote rasurado, barba no tieme/urwaies ni cicatrices, talla aproximadaeomeesenta centimetros, compleccion
fuerte, edad aproximada treinta arios...d jpgeapqgtieridas por proyectil, armasmlitafoatieza y en la espalda a /a altura de
la cintura y columna, el craneo lo tiene deSasradamber 395/92, Second District CloulwfRetaription dated March 13, 1992,
signed by Lic. Sergio Virgilio Orozco Orozébetténesore Notary Antonio Argueta Beltré28,A898tRetalhuleu. (Human Rights
Watch/Americas translation)
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According to Harbury, the description in the repoatched her husband
excepting the absence of scars and moles. BAmacmaay scars on his
body and face from his years of comBatlowever, the autopsy performed
by the official Retalhuleu forensic doctor on tha once it was brought
from the Ixcucla River on March 13, 1992, offeredeatirely different
description:

BHarbury Affidavit, p. 8.
Human Rights Watch/Americas 10 Marakd 995, Vol. 7,



...a medicolegal examinatiomgcropsig was performed on the
cadaver of an unidentified man, apparently aboahtwive years

old, light brown skin, slanted eyes, thin moustache beard,

straight black hair, 1.55 meters talf’...

The wounds were also reportedly different from éhdsscribed by the
justice of the peace on what was supposed to sathe body. The autopsy
listed the cause of death as "asphyxia by stratignfaand fourth-degree
contusions. It also noted "broad laceration andipialbone fractures of the
cranium and face," a "deep traumatic groove" cigcthe neck, stab wounds
in and around the left clavicle, a "firearm entrangound in the right
pectoral region," an "irregular slash wound abioug €entimeters long” on
the right nostril, and a "broad perforation oftiedon." The report also noted
that the hands were stained with blackhk.

Harbury has surmised from these anomalies thatigtiee of the peace
did not personally record the description of theyfound at the Ixcucua
River. "Obviously the Juez de Paz [justice of tleagqe] never saw my
husband's body out there at the Rio Ixcucla dhatiead he saw a different
cadaver in olive green, and was given a pre-writiescription by the army
to sign and file with the courts,” she stated ismeorn affidavit. Harbury
added that journalists who were present that dare wet allowed to
approach the body or photograph the face, butddstere provided with an
official version of what had been found by soldigresent?

Two and a half years later, Attorney General AdisMalladares
admitted to our delegation that explaining the mipancy between the
justice of the peace's report and that of the ficegioctor is "the key" to the
case. He called the governmental investigationdicidat" in failing to
address this discrepancy. Valladares acknowleduyeg@assibility that the
army had captured Bamaca alive and provided thie¢usf the peace with a
falsified description of a body which matched Baeat order to stifle
guestions about his whereabouts. Or, he suggesthdr the justice of the
peace or the forensic doctor was not skilled atingidescriptions of
bodies®

The differences, however, could hardly be moreisigi The body
buried in Retalhuleu was younger and shorter thah described by the
justice of the peace, and with different faciakfreas. It also bore evidence
of injuries which suggested torture and custodyditons that did not

,..se practico la necropsia médico legal, &reebtzaaha persona NO IDENTIFICADApindisillinded®veinticinco afos de
edad aparente, tez morena clara, achindado, bigdtarba, cabello negro lacio, de umasgintecy cinco centimetros de estatura....
(Human Rights Watch/Americas translation)

“Autopsy report by Dr. Mario E. Ovando dé 160a98®Retalhuleu, provided to Sedoodrbiistigetin case number 395-92,
transcribed before Notary Antonio Arguet&RBelthameu, August 23, 1993.

PHarbury Affidavit, p. 8.

%valladares interview.
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match the army's explanation of Bamaca's allegedsde The discrepancy
between the description of the cadaver in the tepiothe justice of the

peace and the actual body autopsied on the samevidagh 13, 1992,

remains unresolved.

As described above, in April and May 1992 the URBX&hanged
letters with then-Ombudsman Ramiro de Leén Canpiog provided a
description of the body essentially identical tattfound in the justice of the
peace report. Since becoming president of Guateémalme 1993, de Le6n
Carpio has refused several requests to meet withugor with Human
Rights Watch/Americas about the cdsdlor has he been interviewed by
any of the investigators appointed to clarify tieagpearance.

B. First Exhumation

As noted above, an exhumation of the body buriddéatalhuleu after
the firefight at the Ixcucla River was scheduledhgyoffice of the human
rights ombudsman for May 20, 1992, at the requietecoURNG. Jennifer
Harbury traveled to Guatemala to attend the exhiomabut did not
publicly identify herself as Bamaca's wife out@éf for her safety. Harbury
spoke privately with de Ledén Car@at that time the human rights
ombudsmag@the night before the exhumation and traveled t@lReteu
with de Leon's forensic specialist, Leonel Gémez.

In Retalhuleu, Harbury, Gémez, and other observesst to the
cemetery where an unidentified cadaver was abobetexhumed The
exhumation was brought to an abrupt halt, howdweittorney General
Valladares, who personally traveled the 186-kil@nejpurney from
Guatemala City to Retalhuleu to interrupt the pealiegs. According to
Valladares, the local prosecutor from Retalhuled b&d him that the
ombudsman had organized the exhumation even thivegh would be no
one present who could identify the body. When asitby he personally
traveled to Retalhuleu, instead of ordering higloepresentative to act in
his place, Valladares told our delegation that idengany unusual things
during his tenure as attorney genéfral.

In July 1993, Harbury returned to Guatemala andédikfiled in court
for the exhumation of the body buried in the Raih cemetery’ On
August 17, 1993, the court-ordered exhumation ffjrtabk place.

#Human Rights Watch/Americas has travelald fo@ uate® during President De Ledn @aigésisyprEach time we have
formally requested a meeting with the presidenssohuman rights issues. On three of ibese @macemguest was denied. In
September 1994, a meeting with the presideduleedbgthe Foreign Ministry, but caneeliest atinute by COPREDEH, the execultive
branch human rights agency.

%2Harbury Affidavit, pp. 4, 9.

%Valladares was named attorney general bydPgesRimano Elias in January 1991 andhOpezintet992 by the Congress,
on charges of corruption for which he was tatd. ¢l was named attorney general agaicuarederadheinistration in 1994.

3*Harbury Affidavit, pp. 7-8.
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Among those present at the exhumation were thdiRéga judge who
had previously ordered the exhumation; the Retalihtdrensic expert who
had performed the official autopsy on March 13, 2,99r. Michael
Charney, an independent forensic doctor retainedHbybury; Janet
Hawkins, an associate editor of Harvard Magaziggsesentatives from the
United States Embassy, the Guatemalan Public Mjrasd the Department
of Health; and Harbury

After several bodies had been exhumed, the RetlHatensic doctor
identified the one he had autopsied on March 138218nd allowed Dr.
Charney to examine it. He determined the body tihbeof an eighteen- to
twenty-year-old male. The upper front teeth wepgpeal in metal. Bamaca,
thirty-five at the time of his disappearance, did have metal caps on his
front teeth®®

%Hawkins, "Confronting a Culture of LiesdrpuB0AHidavit, p.10.

%Hawkins, "Confronting a Culture of Lies5hmr&DHarbury Affidavit, p. 10.
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Following this exhumation, Harbury met with the Graalan minister
of defense, General Enriquez, in August 1993 addnmiary and May 1994.
While General Enriquez stated at one point thatdeeordering a search for
Bamaca, he maintained throughout that the armyeadr captured hir.
Guatemalan military officials have at times suggedhat Bamaca killed
himself to avoid being captured, became a Zapafigteilla in the Mexican
state of Chiapas, or undertook a secret URNG nmistiat he did not
disclose to Harbury. They have also suggestedhbdd RNG switched the
bodies in the Retalhuleu cemetery, although thisildvmot explain the
discrepancy between the justice of the peace'sigésn of the body and
that provided by the original forensic doctor or thody presented for
autopsy’®

C. The Special Commission

On October 11, 1994, Harbury began a hunger sinikeont of the
National Palace in Guatemala City, an action winchuld last thirty-two
days. The flood of press attention that her actjmmovoked put
unprecedented pressure on both the U.S. and Guategavernments to
resolve the case. On October 27, President de Caépio announced the
establishment of a special commission headed bte@ada's ambassador to
the OAS, César Alvarez Guadamuz, to "investigateedncidate the cases
of Efrain Bamaca Velasquez and the alleged existeidandestine prisons
in Guatemala that some groups claim exi$This commission does not
appear to have taken any action to date.

D. Second Exhumation

On Thursday, November 3, 1994, Harlitwhile attending a hearing on
her case before the Supreme Court in Guatemal&€®@ayg notified by a
public prosecutor that the next morning in Coatejeetipere would be an
exhumation of two bodies, one of which might be lngsband's. Harbury
objected to the exhumation, on the grounds that Iioelies in
questioiCaccording to court recor@had been interred ten days before
Bamaca's disappearance and in a different locallonetheless, Harbury
traveled the 214 kilometers to Coatepeque, and fted for postponement.
The exhumation was rescheduled for November 10.

¥’Meeting between General Enriquez and harganizagfitss, January 25, 1994; and Haitbppy Affjda-18.

¥'U.S. Wife's Resolute Quest Shakes GlaatéfoataljMesember 6, 1994; "U.S.-Guatemalarbyi€mewveamsdn's Protest”,
Los Angeles Tj@ewber 31, 1994.

¥Statement by Embassy of Guatemala in \Wessiohgriode"Ledn Carpio: 'BAmaca Casstiattdnt Tiashington, October
28, 1994.
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Predictably, the November 10 exhumation did ndthBamaca's body.
Instead, it produced the remains of two younger wieo had been shot in
the back and side of the hé8dWwhen Human Rights Watch/Americas
sought to determine who had ordered the futile@ser officials scrambled
to avoid taking responsibility. Attorney Leonel Marca, the Guatemala
City-based prosecutor from the Public Ministry gasid to the case, stated
emphatically to our delegation that the Supreme rCaoudered the
exhumation as part of a special investigation retgeeby Attorney General
Valladares' Valladares, on the other hand, insisted to us Methuca
requested the exhumation as part of the Publicgttiyis investigatior®

E. The Ombudsman's Investigation

On June 2, 1992in response, he told our delegation, to a letamfr
Amnesty International about Bamaca's disappea@#tterney General
Valladares filed a habeas corpus action with ther&@ae Court naming as
defendants the president, minister of defense steinof the interior, and all
military or civilian authorities who could be inwad in Bamaca's
disappearance. According to Valladares, the Supfeooet ordered all the
judges in the country to make unannounced visitdltthe military bases
within their jurisdictions to find Bamaca, whichg klaims, was done. On
September 1, 1994, the Supreme Court dismissdthtieas corpus action,
finding that there was no evidence Bamaca had tetined. No attempt
was made to interview military officers accusediefaining and torturing
Bamaca, nor those who participated in the firefightwhich Bamaca
disappeared. Nor did the court investigate the ¢empnismatch between
the report of the justice of the peace and the landiypsied in Retalhulet.

Following the dismissal of the habeas corpus agctidalladares
petitioned the Supreme Court for a "special procggtia new kind of
investigation permitted under the new criminal pmhares code
implemented on July 1, 1994Under the new code, the Supreme Court can
order a special investigation if there is reasohdlieve that an individual
has been detained, even after a habeas corpus laatibeen dismissed. The
investigation can be carried out by either the humights ombudsman, a
non-governmental organization legally incorporated@Guatemala, or the
spouse or relatives of the victim. During the weeklovember 7, 1994, the
Supreme Court ordered the special proceeding andduhe investigation
over to Human Rights Ombudsman Jorge Mario Gaagaéardia, directing

““Human Rights Watch/Americas delegatiorwititéviawilliam Haglund, forensic anthropmiodis Seattle Medical
Examiner's Office, who examined the bodyeqitestbttaglund's presence in Coatepemgediay &ysicians for Human Rights.

“"Human Rights Watch/Americas interview Wttthecm&uiroa, Coatepeque, November 10, 1994.
2 Valladares interview
“Valladares interview.

* Procedimiento Especial de Averigtdoidin Codigo Procesal Penal, DecretéNimero 51
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him to file a report by December 9, 1984This procedure in no way
substitutes for the obligation on the part of toblRe Ministry to investigate
Bamaca's disappearance, Valladares acknowledgad interview.

Garcia Laguardia quickly made clear that he disyreith his
designation as investigator and that his firstoscin the case would be to
challenge the constitutionality of the special mdure with the
Constitutional Court, on the grounds that crimimgudicial investigations
are not the role of his offic8 Despite his objections and time constraints on
his investigation, the ombudsman's inquiry wasfits serious effort to
locate Bamaca.

The ombudsman appealed for assistance to the mesthfled United
Nations human rights verification mission (knownMENUGUA), and
MINUGUA members accompanied the ombudsmen's stestighout the
investigation. In addition to visiting numerous itaity bases and police
stations to search for BaAmaca, the ombudsman'stiga¢ors interviewed
military officers named as responsible for Bamadatention and torture by
Santiago Cabrera Lépez, the guerrilla who escapegdetention. As noted
above, they also interviewed Anastasia Lopez Cavguerrilla who has
remained in army hands since her capture in 1991.

“Valladares interview. Valladares stated tipethe Sourt did not choose Jennifer Hattheysfeeleial proceedings because
she had not proved to the court's satisfactteelzat married to BAmaca. Although HaduleyTeresemarriage certificate, proof
of marriage in Guatemala is a person's bicdteed#lladares said, and Bamaca's biste ctittiftentifies him as single.

“*Press Conference of Dr. Garcia LaguardiardiiNt@@4nb
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During the inspection of the Mariscal Zavala miitaase in Guatemala
City by the ombudsman's staff, a soldier, when shewphotograph of
Bamaca, said he recognized him as having beemeéetan the base two
weeks earlier. The soldier, Carlos Alfredo Yup@omted that the detainee
he had seen walked with a limp because of an injuyis right leg. A
military officer then showed the ombudsman's telaerégistry of soldiers
detained at the base and suggested that the panpanwas referring to was
a soldier named Ernesto Guzman Calderén, who had bieen transferred
to the military base in Puerto Barrios. At the omidman's office's request,
two soldier€Guzman Calderén and another identified as Amadeo
SancheZwere then brought to the capital from Puerto Baraiad presented
to Yupe, who declared that indeed they were thes bieehad remembered
seeing. Neither, according to the ombudsman, mdttttes photograph of
Efrain Bamac4’

The military officers interviewed by the ombudsnsanVestigators all
denied any knowledge of Bamaca's capture or deraidgugh three of
them said that they knew "soldier" Santiago Cabté@ezthe guerrilla
who escaped army clandestine detention in 199Zankd the officers as
Bamaca's torturerS.

The ombudsman's investigation failed to addressntbst obvious
anomaly of the casthe dramatic discrepancy between the justice of the
peace description of the body allegedly found atdtene of the battle on
March 12, 1992, and the forensic doctor's desoriptif the body brought
from the battle to Retalhuleu the next day. The widsiman's office formally
requested the secretary of the Supreme Court twtrefnether or not the
justice of the peace Sergio Virgilio Orozco Orozamad his secretary,
Gustavo Adolfo Maldonado de Leén, still workedttoe judiciary and if so,
in what capacity. The Supreme Court had not reggbtaithe request by the
time the ombudsman's report had to be filed,la fitbre than a week lat&r.

The ombudsman's investigation demonstrated hovicdliffit is in
Guatemala for civilian investigators to find argaes of someone whose fate
the army is determined to hide. The army's refizsatknowledge Bamaca's
capture, and its insistence that Bamaca died ifitbght of March 12,
1992, despite all evidence to the contrary, hass tfar proved an
insurmountable obstacle to investigators. Despitsé difficulties, the
Public Ministry has the legal obligation to invgstie and resolve the
disappearance of Efrain Bamaca.

F. Attorney General Sues Jennifer Harbury

" Informe Final del Procedimiento Especiabgé@AEmgnmendado por la Corte SupremamlellDasoiamaca Veldsquez,
Ref. Proc. Esp. Averig. 1-94, pat19e20.

“®Ibid, pp. 12-14. According to Cabrera, he egsioéteto dress in army uniform duringitysstapé would appear to be a
soldier, rather than a prisoner.

“Ibid, pp. 6-8.
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In late November, 1994, Attorney General Valladdiksl a civil
complaint against Jennifer Harbury under a rarsduarticle of the Civil
Code calledactancia The complaint was based on a press report quoting
Harbury as threatening to file criminal chargesirgiahe military for the
disappearance of her husband. Wergabtnciacase to proceed, Harbury
would be given fifteen days in which to file chasger cease alleging
criminal conduct by the army. On December 2, 1984 court prohibited
Harbury from leaving the country in connection withe suit. This
prohibition was lifted, however, ten days laterd @an January 25, 1995, the
judge ruled that he did not have jurisdiction abercase becaugctancia
applies only to cases involving property disputBecause the Civil
Procedures Code makes this clear in its Article 2128 attorney general's
action appeared to be simple harassment and anpttte stifle Harbury's
freedom of expression.

Also in November, Harbury was threatened with déatla written
communiqué signed by the so-called Anticommunistriéte Union
(Unidad Patridtica Anti-Comunis)a and delivered to the Guatemalan
newspapekl Grafico. The communiqué listed eight people "who shoeld b
eliminated completely,” with Harbury topping thsetliSuch death lists are a
common form of intimidation widely believed to drigte with the security
forces, who employ fictitious names such as Anticamist Patriotic Union
to appear independent.

IV. THE ROLE OF THE UNITED STATES

The Clinton administration, and especially its Arsdedor in
Guatemala, Marilyn McAfee, made early efforts tiphearbury by raising
her case privately with Guatemalan officials, imihg Defense Minister
Enriquez, and by facilitating her access to thd§eials. The fact that
Enriquez agreed during discussions in 1993 to tigate the case, while
denying responsibility for the disappearance,afiitiseemed encouraging,
U.S. officials told Human Rights Watch/Americaghat time.

However, as months passed without any serious gmatal efforts to
resolve the case, and as Harbury raised the puibilility of her search by
launching her 1994 hunger strike, pressure built tbe Clinton
administration to take up her case publicly. Quigiomacy had clearly
failed.

Nonetheless, the administration was reluctant ®@nbtypcriticize the
Guatemalan government. State Department officiafshasized the delicacy
attached to U.S. participatiGogether with Norway, Spain, Mexico,
Venezuela, and Colomigian the Group of Friends of the U.N.-mediated
peace talks for Guatemala. According to theseialiicthe Group of Friends
had agreed not to make public comments which cafflect the talks.
Human Rights Watch/Americas has insisted that tmeigistration ought
not bite its tongue on human rights cases, asiépting such abuses would
somehow make the U.S. appear partial in its diptanefforts. Indeed,
public criticism of human rights violations and &af war violations as they
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occur, by either government forces or guerrillasula send a clear message
that compliance with international human rightsnd&ds is a vital
ingredient of a stable peace accord. For exampl&glthe critical months
after the government and guerrillas signed a huriginis agreement in
March 1994, the Clinton administration avoided caantron human rights
in Guatemala, even as the government and guemwiessblatantly violating
the accord they had just signed. Public criticisould have pressured both
parties to take seriously the commitments theyrhade.

The Clinton administration's public silence on tBédmaca case
provoked intense criticism in the U.S. as the dasmme well known. In
particular, the allegations in a "60 Minutes" brcast that the CIA
possessed information that BAmaca had been capmlived but had not
provided that information to Harbury, prodded tbeanistration to break its
silence. And on November 9, 1994, the lead editoridneNew York Times
criticized U.S. Amb. Marilyn McAfee and Richard Niig, an advisor to
Assistant Secretary of State for Inter-Americana&kf Alexander Watson,
for not publicly supporting Harbury's efforts. Orowember 10, 1994,
Ambassador McAfee delivered a formd@marcheto President de Ledn
Carpio, which was followed by a public commentat$tate Department on
November 14. In both instances, the U.S. affirnfied the army had taken
Bamaca alive, with superficial wounds, in March 2,98nd that he had been
held alive for at least several weeks thereaft:S. officials repeated the
démarche in early February, making clear that tvegiment of Guatemala
can and should explain what became of Bamaca.

The Clinton administration has resisted pressuatté@h some form of
sanction to the Guatemalan government's failureexplain Bamaca's
whereabouts. U.S. officials considered cancelimgeviously scheduled
joint civic action between U.S. National Guard grand the Guatemalan
army called "Fuertes Caminos", but then went algddthe program.

Nearly four months have passed since Ambassadorféétoriginal
démarche to President de Ledn Carpio, and the goeatt still refuses to
provide an accounting of BAmaca's whereaboutsClihton administration
should reiterate publicly its insistence that arrsvizee provided and should
attach clear conditions, such as the suspensiamydiurther joint programs
with the Guatemalan army, both National Guard dégescand U.S. military
training for the Guatemalan army, untili the armynCat a
minimumCprovide a credible explanation of what became mdiBfBamaca
after his capture. Washington should insist th&&Mmaca is still alive, he
should be produced immediately and either releaseédrned over to the
appropriate court for investigation and prosecutidether he is alive or
dead, those responsible for his secret detenti@h tarture should be
presented to civilian courts for prosecution andigiument, in keeping with
the government's commitment in the March 29, 198ddn rights accord to
end impunity and severely punish those respongibldisappearances.

V. CONCLUSIONS AND RECOMMENDATIONS
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Conclusions

., Efrain Bamaca Veladsquez, a URNG commander, wasiegpand
forcibly disappeared by the Guatemalan army on ha2, 1992. To
cover up the disappearance, the body of an unkmeaymwas delivered
to the morgue in Retalhuleu for autopsy and buBaimaca's current
whereabouts are unknown, except by those in thg ezsponsible for
his secret detention and possible murder.

., The Guatemalan authorities have been unable aillungto account
for the whereabouts of tens of thousands of victifrdisappearances;
although this cruel practice has become more ramedent years, it
continues to be used by the authorities with imfyuni

., With the exception of the investigation undertaksnthe human
rights ombudsman, all other governmental inquines the Bamaca
case have given the appearance of activity, withanning the risk of
finding the truth. The failure of the ombudsmanmiseistigation to
determine Bamaca's whereabouts demonstrates hbeuldift is for
civilian investigators to find any traces of someevhose fate the army
is determined to hide.

Recommendations

., The Public Ministry, which is legally responsiliter investigating
Bamaca's disappearance, should press the armpglairewhat became
of Bamaca after his capture on March 12, 1992.dtigators should
find the explanation for the discrepancy between jtistice of the
peace's initial description of the body allegedlyrfd at the sight of the
combat, a description later repeated by then-OmbadsRamiro de
Le6n Carpio, and the body autopsied and buriednése day in
Retalhuleu. Soldiers and officers involved in tineffght on March 12,
as well as those on duty at the Santa Ana Berlitanyibase, should be
closely questioned about the case.

.» MINUGUA, the United Nations human rights verifiat mission,
should continue to study the case carefully anddoitor and report on
the Guatemalan authorities' investigation.

., The Clinton administration should continue to pritee Guatemalan
government to produce Bdmaca and to explain witairbe of him after
his capture. The administration should insist thase responsible for
Bamaca's secret detention and torture be prestmtédlian courts for
prosecution and punishment. Absent genuine progreske case,
Washington should curtail programs involving thea@malan army,
such as joint civic action programs and militaginiing. Should these
measures prove ineffective, the administration Ehseriously consider
additional sanctions.
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