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I. SUMMARY AND RECOMMENDATIONS

A decade ago, Argentina seemed to have closed the books on the grave and systematic human rights violations
committed under the military juntas that ruled the country from 1976 to 1983. But now, Argentina has a rare
opportunity to finally provide truth and justice for thousands of relatives of victims who have suffered for decades with
neither. Like Chileans, who are now at last bringing to account military human rights violators responsible for atrocities
in the 1970s, the Argentine courts have revitalized cases that seemed utterly stagnant just a few years ago. Courageous
efforts by victims’ relatives, human rights organizations, prosecutors, and judges in Argentina have been reinforced by
the determined efforts of their counterparts in Spain, France, Italy, Sweden, and Germany to see justice done for their
own citizens who were “disappeared” and murdered by the military in Argentina.

On November 9, 2001, the Federal Court of Buenos Aires made history by nullifying Argentina’s “full stop”
and “due obedience” amnesty laws. The three-judge appeals panel unanimously affirmed a March 6 decision by Federal
Judge Gabriel Cavallo that found the 1986 and 1987 amnesty laws to be unconstitutional and contrary to Argentina’s
international human rights obligations. The Federal Court ruling allowed the first trial since 1987 of an officer for
torture and “disappearances” committed during Argentina’s so-called dirty war to proceed, and opened the door to
further prosecutions.

While dispensing justice is a matter for the judiciary, the executive branch of government must cooperate in the
process. Government officials have a duty to support the actions of the courts, by removing legal obstacles to
prosecutions and ensuring the full cooperation of their institutions and of the armed forces. Unfortunately, the
government of Argentine President Fernando De la Rua lacks a clear policy of support for the vital efforts now being
made to bring truth and justice. Government officials have expressed unease over the new judicial efforts and, perhaps
more importantly, have failed to ensure that the military cooperates with the courts. Equally damaging, the government
has refused to cooperate with non-Argentine courts. On August 14, 2001, it denied extradition requests from Italy and
France for naval intelligence officer Alfredo Astiz, wanted for the “disappearance” of French and Italian citizens living
in Argentina during the military dictatorship. On November 16, 2001 it rejected other requests from Spain and
Germany for the extradition of nineteen former officers accused of murder and torture.

The denial of extradition dealt a severe blow to the unfolding process of justice for military atrocities in
Argentina. There is an urgent need for the Argentine government, now, itself, to initiate promptly the prosecution of
those accused. In addition, the government must extend its full support for ongoing court efforts for other human rights
crimes and insist that the Argentine military do the same.

When Argentina first confronted the issue of human rights trials after the return to civilian government in 1983,
society had just emerged from seven years of brutal military rule. Democratic institutions were understandably weak
and easily intimidated by military threats. Now, eighteen years later, Argentine democracy is much stronger, while the
military has lost much of its power and influence. It is time for Argentina to exorcise the ghost of its tragic and brutal
past.

In a historic trial beginning in 1984, a civilian court tried the military rulers and sentenced Gen. Jorge Videla,
the first military president, and naval commander Adm. Emilio Massera to life imprisonment on charges of murder and
torture. Three other junta leaders also received prison sentences. After the hearings ended, the courts continued to
investigate criminal complaints involving hundreds of senior and lower level officers. In 1987 hard-liners in the army
rebelled in protest. Faced with this challenge, the government of Raul Alfonsin passed two laws — the full stop (“punto
final”) and due obedience laws — in the name of restoring democracy and protecting order, which brought most of the
trials to an end. After another violent army revolt, in 1989 and 1990, Alfonsin’s successor as president, Carlos Menem,
issued pardons benefiting all those who had been convicted and many whose trials were continuing. Altogether, the
courts had convicted ten senior officers since the last military junta stepped down, yet all were freed.

Societies that have experienced traumatic episodes of state violence are not easily reconciled, especially if the
truth about the past is concealed. A complicity of silence and impunity have a corrosive effect on the legitimacy of
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successor governments and the credibility of democratic institutions. The only effective antidote in the long run is for
the judicial institutions, which have the onerous task of deciding guilt and innocence, to function, and be seen to
function, impartially and without impediment. The renewal of this process in Argentina is cause for hope for long-term
reconciliation. For the sake of democracy and human rights, the government should do all that it can to protect and
promote this process.

Over the last three years a second wave of human rights prosecutions has gathered momentum, not only in
Argentina, but also in its Southern Cone neighbors, Chile, and to a much lesser extent, Uruguay. The three countries
were all governed by repressive military regimes in the 1970s and 1980s, suffering a similar pattern of human rights
violations: political imprisonment on a huge scale, denial of due process, torture, extrajudicial executions, and
“disappearances.” (The number of “disappearances” in Argentina was much higher than its neighbors. Although the
precise numbers are disputed, the Argentine military is believed to have committed more than 15,000
“disappearances.”) Many political dissidents from Chile and Uruguay were also abducted in Buenos Aires, where the
Argentine security forces cooperated with their counterparts in other countries in a secret plan known as Operation
Condor. In Chile, over the past two years, courts have accomplished what would have been hard to imagine a decade
ago: they have indicted former dictator Augusto Pinochet and key army generals responsible for abductions and murder.
A parallel dynamic has been evident in Argentina. At this writing, both Videla and Massera were under house arrest
facing prosecution for organizing the theft of babies born of mothers held in secret detention, crimes excluded from the
Alfonsin amnesty laws. Also in detention and facing similar charges were former Commander of the First Army Corps
Gen. Carlos Guillermo Suarez Mason; the last president of the military junta, Gen. Reynaldo Bignone; two other
members of the last military junta, and some lesser rank officers. A Buenos Aires court, meanwhile, was seeking
Pinochet’s extradition from Chile to answer for his role in Operation Condor.

The new impetus that has driven the courts once more into action has come in part from the new tide in favor of
international justice affecting countries in four continents. The watershed for Latin America was the arrest of Pinochet
in London in October 1998 at the request of Spanish Judge Baltasar Garzéon. Almost overnight, this landmark event
transformed issues of state sovereignty and extraterritorial justice from largely academic issues into matters of global
debate. In terms of justice and the accountability of former dictators and their cohorts, the world has grown smaller and
frontiers more permeable since Pinochet’s arrest. It is now increasingly recognized that those who commit crimes
against humanity may in principle be judged anywhere.

Of all countries in Latin America, Argentina has been the most affected by the tide of transnational justice.
Over the past few years extradition requests have crossed the Atlantic with unprecedented frequency, deriving from
Garzon’s criminal investigations and other cases under study in Italy, France, and Germany, while, at this writing,
others were being prepared in Switzerland and Sweden. Even in the United States, one of the countries least
sympathetic to transnational justice, Argentine cases helped shape the jurisprudence which led in 1992 to the Torture
Victims Protection Act, a major advance in international accountability. Moreover, the flow of extradition traffic has
not been limited to the highways linking developed and developing countries. Over the last two years, Argentina has
asked for the extradition of Chileans, Uruguayans, and former Paraguayan dictator Alfredo Stroessner, in exile in
Brazil, for crimes committed in the context of Condor. Mexico has agreed to extradite an Argentine torturer to Spain.

It would be an exaggeration, however, to explain the revitalization of Argentine justice entirely as resulting
from a demonstration effect of actions by foreign courts. Most of the credit must go to the country’s vigorous human
rights organizations, a free and inquisitive press, and a small, but apparently growing number of judges who take the
principles of international human rights law seriously and have tried to reflect them in their judicial decisions.

In the early 1990s the full stop and due obedience laws, passed by the government of Rauil Alfonsin in 1986
and 1987, seemed to have foreclosed any hope of the successful prosecution of the thousands of human rights crimes
then facing the courts. The full stop law prevented the initiation of any new criminal complaint, while the due
obedience law automatically exempted from prosecution all but officers who had been in top positions in the armed
forces. Between them the laws had benefited an estimated 1,180 people accused of human rights crimes. Some of the
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officers who were excluded by their rank from the due obedience law had been tried, convicted and pardoned. None
could be tried twice for the same offenses. In January 1998, the Argentine Congress repealed the full stop and due
obedience laws, but the repeal did not have retroactive effect, meaning that judicial decisions based on the laws were
safe from challenge.

In 1995 the horrifying confessions of former officers who had participated in the so-called death flights — in
which the military drugged defenseless prisoners and dropped them alive from planes into the Atlantic — reopened the
public debate about the past. Relatives of victims and human rights attorneys grasped the opportunity to present cases
once more to the Federal Appeals Court in Buenos Aires (which had tried junta leaders ten years before). They
demanded not sentences and punishment, but merely judicial investigations to search for the truth about the fate of the
“missing.” Thus began the so-called truth trials, a legal innovation apparently without precedent in the continent. While
individual judges in other countries had sought to pursue judicial investigations despite sweeping amnesty laws (Chile
is a case in point), their efforts were frowned on, and even penalized, by their seniors.

Currently, at least twenty-eight courts across Argentina are conducting such investigations, with powers to
subpoena military witnesses to appear and testify under oath, but with no powers to charge or convict them. Most
military witnesses, however, refuse to testify, and the truth that has emerged has owed little to them. Yet, the trials have
established the principle that judicial investigation of crimes against humanity such as “disappearances” must continue,
regardless of laws passed to prevent the prosecution of those responsible. This principle was upheld by the Inter-
American Commission on Human Rights in a friendly settlement with the State of Argentina signed in November 1999,
by which Argentina agreed to “accept and guarantee the right to truth, which consists in the exhaustion of all means to
obtain clarification of what happened to disappeared persons.”

One of the most tragic and unsavory aspects of the repression under the military juntas was the fate of at least
240 children and unborn infants who “disappeared” with their parents. Many babies born while their mothers were held
in secret detention were given to military couples who falsified birth certificates and raised them under their own
names. Each government since the military relinquished power in 1983 has devoted state resources to the recovery of
these children. In 1992 a National Commission for the Right to Identity (Comision Nacional por el Derecho a la
Identidad, CONADI), which includes the Association of Grandmothers of the Plaza de Mayo (Abuelas de la Plaza de
Mayo, hereinafter Abuelas), their attorneys, state prosecutors, and the undersecretary for human rights of the Menem
government, centralized and coordinated the search for the missing children. A National Genetic Data Bank has
enormously helped efforts to identify the children. The crimes of baby theft and falsification of public documents were
expressly excluded from the amnesty laws, making this one of the few crimes for which prosecution and punishment
are still possible. Trials aimed at recovering the stolen children began in the early 1990s and led to the conviction of
some of the couples responsible after the children had been traced and identified. The major advances, however, came
in the late 1990s.

Piecing together the evidence, two judges, Robert Marquevich and Adolfo Bagnasco, concluded that the
practice had been planned by top commanders. In July 1998, Marquevich ordered the arrest of the first chief of state of
the military government, Gen. Jorge Videla. The following November, Judge Maria Servini de Cubria placed in custody
Admiral Emilio Massera, who had ultimate responsibility for a clandestine maternity unit at the notorious detention
center of the Navy Mechanics School (Escuela Superior de Mecénica de la Armada, ESMA). Both had received life
sentences in the trial of the junta leaders in December 1985, but had been pardoned by President Carlos Menem. Judge
Bagnasco cast his net wider and also ordered the arrest and prosecution of Gen. Reynaldo Bignone, president of the
caretaker government before the election of Alfonsin, and two members of the final junta, army chief Lt.-Gen.Cristino
Nicolaides and naval commander Rubén De Franco, accusing them of attempting to conceal the crimes. Also arrested
and charged were ten army and navy officers implicated in the day-to-day operation of the clandestine camps where the
babies were born.

In September 1999 the Federal Appeals Court in Buenos Aires rejected appeals by Videla and Massera, who
both argued that the crimes had been included in their earlier trial and were subject to a statute of limitations. The
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appellate court’s decision broke new ground in several respects. The most important was that it considered the crimes
involved to be crimes against humanity, noting that under international law prosecution could not be barred by a statute
of limitations. Moreover, invoking a constitutional amendment introduced in 1994, the court considered that
international human rights law principles overrode domestic legislation and were binding. It also ruled that the
indictments did not violate the rule of double jeopardy and confirmed the jurisdiction of civilian judges (the defendants
had insisted on being tried by military tribunals). The court decision endorsed many of the same legal concepts
employed by Judge Garzén in his pathbreaking investigation of the military juntas. It also made abundant reference to
precedents in other countries on the justiciability of international crimes, such as the British House of Lords decision on
the Pinochet case, and the Forti v. Suarez Mason case in the United States (described in Chapter XI). Appeals lodged
by the defendants against the appellate court await a decision by the Supreme Court.

In a landmark decision on March 6, 2001, Federal Judge Gabriel Cavallo, investigating the “disappearance” of
a couple and the theft of the pair’s daughter, accepted a plea entered by human rights attorneys and became the first
Argentine judge to declare the amnesty laws unconstitutional and null. His 188-page ruling, solidly based on
international human rights law and precedent, argued that the full stop and due obedience laws violated Articles 29 and
118 of the Constitution, and conflicted with Argentina’s obligation to bring to justice those responsible for crimes
against humanity. The two police agents who were defendants in the case became the first officers to be charged for
“disappearances” since 1987. Since the annulment of a law is retroactive, if Cavallo’s decision is upheld on appeal by
the Supreme Court, those exonerated under the amnesty laws before their trial was completed could in principle be
indicted again and eventually convicted.

The commander of the Army has publicly criticized these court developments, which have also caused evident
unease in government circles. If there have been advances in the courts, the army’s position on human rights
investigations has gone into reverse since Gen. Ricardo Brinzoni replaced Martin Balza as chief-of-staff in December
1999. In April 1995, Balza made an historic announcement on television acknowledging the army’s responsibility for
systematic human rights violations and ordering his troops to disobey immoral orders in the future. Balza fired officers
who continued to vindicate the actions and goals of the military juntas, and ordered the troops to respect court
summonses. By contrast, Brinzoni has stated publicly that the truth trials “led to nothing”; dispatched army officials to
express solidarity with in-service officers detained for refusing to testify before the courts; backed their legal appeals;
appeared in public at army ceremonies with members of the military government; and filed legal actions to gain access
to the files of both governmental and nongovernmental human rights organizations. Moreover, Brinzoni himself
currently faces criminal accusations for his alleged role in a notorious massacre of prisoners in December 1976.

Constitutionally, the armed forces are directly subordinate to the president of the nation as their commander-in-
chief. As the hiercharchical superior of each of the service chiefs, the president’s orders have to be obeyed. The De la
Rua administration has publicly declared its respect for the independence of the courts. The president has the duty to
issue clear orders to the armed forces chiefs to ensure that serving officers cited to appear in court do so without
comment or question. Rather than intervene to back the authority of the courts, however, the president has generally
preferred to remain silent, while some of his ministers have openly criticized judicial decisions such as the Cavallo
ruling.

Like the government of Carlos Menem (1989-2000), the De la Ria administration has publicly opposed the
extradition of Argentines to stand trial for human rights abuses in other countries. Not a single extradition request so far
has been granted, and, as noted above, the Foreign Ministry recently rejected requests from Italy and France for the
extradition of Alfredo Astiz. The government must recognize that under international law Argentina is obliged either to
try those responsible for crimes against humanity or extradite them, if requested, to a country with jurisdiction to do so.
International law does not allow states to have their cake, and eat it, too: that is, preserve impunity within their borders
and bar extraditions.

During the period of military government, the United States veered from policies that supported human rights
to those that gave comfort to human rights violators in Argentina. After its initial reluctance to recognize the gravity of
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the human rights situation, the United States under President Jimmy Carter made hundreds of representations to the
Argentine government on cases of abuse. In 1978, Congress passed the Humphrey-Kennedy amendment to the Foreign
Assistance Act, prohibiting military sales, aid, loans, or training to Argentina because of its human rights record. By
contrast, President Ronald Reagan went to great lengths to patch up relations between the two countries damaged by
Carter’s human rights-based policies, inviting Argentina’s military leaders to Washington, exaggerating improvements
in respect for human rights, and moving to repeal the Humphrey-Kennedy amendment.

During the early 1980s Argentine army officers participated in U.S. counterinsurgency assistance to
governments in Central America, particularly Honduras. According to official Honduran government data, more than
one hundred Hondurans “disappeared” while this secret program was underway, a form of human rights abuse not seen
in Honduras before or since. Washington's silence about these events is deeply troubling. The U.S. owes an explanation
both to Argentina and Honduras as to how Argentine officers implicated in grave human rights abuse were allowed to
participate in this training under U.S. auspices.

Recommendations
To the Argentine government:

The recent efforts of Argentine courts to hold accountable those responsible for the gross human rights abuses
of the 1970s are a welcome and positive development both for the families of the victims and for Argentine democracy.

These efforts have the potential to destroy the wall of impunity that was erected with the full stop and due
obedience laws in violation of international human rights law. Unfortunately, to date, the government of President
Fernando De la Rua has failed to support the process of establishing truth and justice in Argentina.

The investigation and adjudication of crimes against humanity are matters for the courts alone. The
government, however, is obliged to ensure that the courts have the resources and independence necessary to function
effectively. Moreover, the government must guarantee the cooperation of executive branch officials — including the
military — with court proceedings.

To facilitate the courts’ work, the government of President De la Rua should:

o Instruct the chief of staff of each branch of the armed forces to ensure the full cooperation of the military with
all court proceedings.

o Initiate the prompt prosecution of former naval officer Alfredo Astiz for the numerous cases of “disappearance”
of which he has been accused, or authorize his extradition for trial outside Argentina.

° Propose legislation to annul the full stop and due obedience laws, to ensure that they no longer block court
prosecutions.
o Forward extradition requests to the courts, where decisions should be made solely on their legal merits. The

government should carry out the findings of the courts unless there are exceptional circumstances involving the
security of the state or public order;

° Issue clear orders to the chiefs of staff of the armed forces to avoid making public declarations about court
decisions and the circumstances surrounding them, and instruct them to guarantee the full cooperation of the
military.
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o Pass legislation to ensure the continuation of the National Commission on the Right to Identity (CONADI)
and provide it and the National Genetic Data Bank with sufficient funds and other resources to enable them to
continue their important work;

To the United States government:

We urge the U.S. government to declassify and release to the public documents, including those of the Central
Intelligence Agency (CIA), that contain information on human rights violations under the military governments in
Argentina. Classified documents pertaining to the recruitment and participation of Argentine intelligence agents as
advisers to the Honduran army and the Nicaraguan contras should also be published to contribute to efforts to bring to
justice the perpetrators of grave human rights abuses committed by both these forces.

II. BACKGROUND

From 1976 to 1983, Argentina was governed by a military dictatorship that committed horrendous human
rights crimes, including torture, extrajudicial executions, and the imprisonment of thousands without trial. The hallmark
of political repression in Argentina, however, was the practice of enforced disappearance. During what Argentines call
the “years of lead” (afios de plomo), military task forces in unmarked cars (usually Ford Falcons) snatched defenseless
men and women (sometimes with their children) from their homes or places of work, took them to clandestine camps,
tortured them mercilessly, murdered them, and disposed secretly of their bodies. On March 24, 2001, the twenty-fifth
anniversary of the 1976 military coup, tens of thousands of Argentines took to the streets to protest these atrocities. The
size of the turn-out showed that feelings about this tragic period of Argentinian history were as deep as ever.

In its report Nunca Mas (“Never Again”), the National Commission on Disappeared Persons (Comision
Nacional Sobre la Desaparicion de Personas, CONADEP), set up by elected President Raul Alfonsin in December
1983, listed 8,960 victims of “disappearance.” The most recent official figures put the number at about 14,000. Many
experts believe it to be even higher, due to unreported cases, especially in rural areas. It far exceeded the number of
“disappeared” in any of the neighboring countries ruled by military governments at the time, and dwarfed the number of
victims whose bodies were found and identified (1,898).1 Nunca Mas described 365 clandestine detention centers under
the jurisdiction of the army, navy, and airforce and of various police forces, which were used to interrogate prisoners in
secret under torture. Recent government information lists more than 600 such centers.

"The figure is from the Permanent Assembly on Human Rights (Asamblea Permanente de Derechos Humanos, APDH),
cited by Sergio Ciancaglini and Martin Granovsky, Nada Mas que la Verdad (Buenos Aires: Planeta, 1995), p. 359.
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Five days after being sworn in on December 10, 1983, President Alfonsin ordered the prosecution of all the
members of the first three military juntas for the human rights atrocities committed since the 1976 coup.” His ability to
take this bold step, unprecedented before or since in a country emerging from authoritarian rule in the region, was
largely due to the discredit and unpopularity of the military following their recent defeat in the Falklands/Malvinas
conflict. Even so, as later events were to show, Alfonsin’s room to maneuver was very limited. The armed forces still
held enormous power in Argentine society and were led by men who continued to fervently defend the military’s
actions in what they called the “dirty war.” In a twin decree, Alfonsin ordered that the leaders of the left-wing guerrilla
organizations whose violent activities prompted the military intervention in 1976, the Peronist Montoneros and the
Revolutionary Peoples’ Army (Ejercito Revolucionario del Pueblo, ERP), also be brought to trial.’ By doing so,
Alfonsin hoped to signal to the armed forces that his government was not embarked on an anti-military crusade.

Alfonsin’s strategy to neutralize military opposition to human rights trials included two other elements: trial by
military court and exemption on grounds of “due obedience.” First, he determined that the trial of the military juntas
should be conducted, at least in the first instance, by a military tribunal, the Supreme Council of the Armed Forces,
using procedures established in the Code of Military Justice. In theory, this strategy would give military courts the
opportunity to put the armed forces’ house in order without civilian intervention, while avoiding the appearance of a
“political trial.” As a safeguard, however, decisions by the Supreme Council could be appealed to Federal Courts of
Appeal, and if the Supreme Council failed to complete each trial within six months, the Courts of Appeal were
empowered to take over jurisdiction. As it turned out, the Supreme Council refused to cooperate, and the trial was
eventually transferred to civilian jurisdiction. The trial, known as “Case 13,” was held in oral proceedings by the
Federal Court of Appeals for Buenos Aires, starting in April 1985.

At the conclusion of the historic eight-month hearings, the Federal Court unanimously sentenced Videla and
Massera to life imprisonment. Agosti received a prison sentence of four-and-a-half years; Viola, seventeen years;
Lambruschini, eight years. Their crimes included aggravated homicide, torture, unlawful arrest, robbery, violence, and
threats. Graffigna, the air force commander of the second junta, was acquitted, as were all three members of the third
military junta. The trial was based on only 700 of the thousands of cases to which the court had access.

*Decree No. 158/83. The accused were president and army commander Lt. Gen. Jorge Videla, navy commander Adm.
Emilio Massera, and air force commander Brig. Orlando Agosti (first junta); president and army commander Lt. Gen. Roberto
Viola, navy commander Adm. Armando Lambruschini, and air force commander Brig. Omar Graffigna (second junta); president
and army commander Lt. Gen. Leopoldo Galtieri; navy commander Adm. Jorge Anaya, and air force commander Brig. Basilio
Lami Dozo (third junta).

*Decree No. 157/83. The guerrilla leaders included Mario Firmenich, Fernando Vaca, Enrique Gorriaran and Roberto
Perdia. Mario Firmenich was extradited from Brazil in 1986 and sentenced to thirty years in prison.
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The second element in the government’s strategy related to to the controversial concept of “due obedience.”*
Alfonsin distinguished three levels of responsibility for human rights violations: those who gave the orders, those who
followed them, and those who exceeded the orders, committing aberrant and atrocious acts or benefiting for personal
gain. Alfonsin’s position was that those who merely followed orders had less criminal culpability than those who gave
the orders, and those who committed excesses. Although international human rights law explicity rejects the doctrine of
“due obedience,” the policy appeared to have some practical advantages. By favoring middle and lower-ranking
officers on active duty, it lessened the possibility that the military would close ranks to protect itself from what could be
perceived as an anti-military crusade. It might produce chinks in the pact of silence that so far had prevented details of
counterinsurgency operations, particularly information on the fate of the “disappeared,” from being revealed.
Accordingly, a “due obedience” clause was written into the legislation establishing the judicial procedures for the trial.®

In the congressional debate, however, concerns raised by human rights groups led to amendments to ensure that
this clause not be used indiscriminately to block prosecutions. In its final version, the law established that subordinates
were not to be held legally accountable for crimes committed in the execution of orders unless, among other
circumstances, they involved the commission of atrocious and aberrant acts. Since most of the acts in question were
clearly atrocious and aberrant, but were also committed on official orders, the law contained a fundamental ambiguity:
should pleas of immunity be accepted in such cases? It was left to the courts to determine whether or not the clause was
applicable in individual instances. For this reason, its legal effect was unpredictable and it was far from an iron-clad
guarantee of impunity.

With regard to the prosecution of subordinates of the military commanders, the Federal Court resolved to
request the Supreme Council of the Armed Forces to file charges against those accused who were superior officers in
command of military zones or with operational responsibilities. This decision, known as Item 30, implied that those
officers would not benefit from “due obedience” immunity. By opening the door to further prosecutions, Item 30
frustrated 7the government’s hope that the trial of the military juntas would close the books on the “human rights
question.”

Under Item 30, hundreds of officers ran the risk of being out on trial. When the trial of the juntas ended, some
two thousand criminal complaints were already pending against members of the military and police forces, involving up
to 650 defendants, one third of whom were estimated to be on active duty. Particularly important were the trials
involving those responsible for the illegal detention, torture, and murder of prisoners in the notorious Navy Mechanics
School (ESMA), where an estimated 5,000 “disappeared” prisoners had been held. Another emblematic case was “Case
44.” concerning crimes committed by Gen. Raméon Camps, chief of police of the province of Buenos Aires. On Decemger
2, 1996, He Feveral Covrt sentenced (amMPs to HWENEY—FIVE YEARS TN PRison: His successor, Qvivio Ricenieri, fo Fourteen YEaRs: MiGueL

*The concept of “due obedience”had first been proposed as an exculpatory argument by the military in an Institutional Act
(the legal instrument through which the junta amended the constitution or legislated in extraordinary matters) promulgated before
the elections that would restore government to civilian hands in May 1983. The act declared that all operations against subversion
and terrorism conducted by all security forces complied with plans approved and supervised by the high command and constituted
“acts of duty.”

>According to article 8 of the Charter of the International Military Tribunal that judged Nazi war criminals at Nuremberg,
“[t]he fact that the Defendant acted pursuant to order of his Government or of a superior shall not free him from responsibility, but
may be considered in mitigation of punishment if the Tribunal determines that justice so requires.” Similarly, article 2(3) of the
Convention against Torture and Other, Cruel, Inhuman or Degrading Treatment or Punishment states that “an order from a superior
officer or a public authority may not be invoked as a justification of torture.”

SArticle 11 of the Law to Amend the Code of Military Justice (Law No. 23049), enacted on February 9, 1984.

"See, for example, Carlos Acufia and Catalina Smulovitz, “Militares en la transicion argentina: Del gobierno a la
subordinacion constitucional,” in Acufia and others, Juicio, castigos y memorias: Derechos humanos y justicia en la politica
argentina (Buenos Aires: Ediciones Nueva Vision), p. 58.
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EteHecoLats (Ey—piRechor GENERAL oF HHE PoLicE SNVESHGaHONS BKaNCH) to fwentY—HHREE YEARS: aND JORGE BERGES, @ PoLice poctor, +o Sy
YEBRS. APAR} FRoM (ASE T3, 1S was HHE ONLY HUMAN RiGHEs 4RidL +Hat ResuLdep in convictions. Meanwhile, Gen. Carlos Guillermo
Suérez Mason, commander of the First Army Corps and chief of Security Zone 1 during the “dirty war,” Facev riaL For
FHIRFY—NINE MURDERS.

However, action by the Defense Ministry in April 1986 set off a chain of events that would soon bring
prosecutions to a grinding halt. The ministry’s controversial “instructions” to the military prosecutor required the
dropping of charges in all cases where “due obedience” was invoked. The “instructions” stipulated that officers should
be held responsible for aberrant acts only if they exceeded orders, greatly reducing the number of possible defendants.
Applying the “instructions,” the Supreme Council of the Armed Forces acquitted two well-known defendants, Alfredo
Astiz, a notorious undercover agent who operated from ESMA, and Luciano Menéndez, former commander of the
Third Army Corps. The controversial new rules provoked dissent and resignations both in the judiciary and in the
ruling Radical Party, forcing the government to restate its commitment to human rights trials.

As pressure from the military mounted, Alfonsin decided to effect by law what attempts to influence the trials
had failed to achieve. At his insistence, two laws were rushed through Congress on December 24, 1986, and June 5,
1987. The first of these, the so-called full stop law (Law No. 23,492), set a sixty-day deadline for the initiation of new
prosecutions, and required the Supreme Council of the Armed Forces to submit cases to the Federal Appeals Courts
within forty-eight hours for a decision to be made on whether to press charges. Undaunted, the courts and Argentine
human rights groups set to work to meet the deadline. By the time it expired more than three hundred officers,
including more than forty generals and eight admirals, were facing charges.” Many others on whom information was
incomplete, however, escaped justice.

Because it notably failed to halt the trials, the law failed to appease the military. Over the Easter weekend in
1987, middle-level officers led by Col. Aldo Rico revolted in Cérdoba and Buenos Aires demanding a full-scale
amnesty law. Although Alfonsin was opposed to an amnesty, he resolved the crisis by conceding essential points to the
rebels. On June 5, 1987, Congress enacted a “due obedience” law (Law No. 23,521).

Under the rules governing the trials of the junta, as noted above, “due obedience” only constituted a
presumption of innocence, and courts had discretion over its application. However, under the terms of the due
obedience law, this presumption was treated as unrebuttable, with no exception for atrocious and aberrant acts. The law
granted automatic immunity to all ranks of the armed forces and police below that of colonel, and applied also to more
senior officers, unless it could be shown that they had decision-making powers. The law went into effect immediately.

$The Federal Court of Buenos Aires, which had been responsible for the trial of the military juntas, threatened to resign en
bloc. The government found itself caught between the urgings of its own supporters and the insistent demands of the military. As
Americas Watch commented at the time, it was “by no means the first time that the government resorted to what its critics have
come to call the “double message.” With the Defense Ministry “instructions,” officers on active duty were told that the government
was taking steps to ease their plight, while the public was told that there was no change in the government’s intention to assert the
rule of law and to prosecute the crimes of the “dirty war.” Americas Watch (now the Americas Division of Human Rights Watch),
Truth and Partial Justice in Argentina (New Y ork: Human Rights Watch, 1987), p. 64.

’Ibid., p. 67.
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Courts had five days to absolve the accused and cancel summonses to testify. On December 23, 1987, the Supreme
Court ruled that the due obedience law was constitutional, rejecting an appeal lodged by human rights groups that it
violated article 16 of the Constitition, which guarantees equality before the law.

Among the hundreds of military and police officers exonerated under the due obedience law were many who
were accused of participating directly in torture and murder, as well as others who had run the clandestine detention
centers. The officers in the task force responsible for day-to-day operations at ESMA, Captains Jorge Raul Vildoza,
Jorge Acosta (alias, “El Tigre”), and Luis D’'Imperio, as well as many junior officers stationed at the camp, were
released from prosecution. The courts dropped charges against navy Capt. Alfredo Astiz, implicated in the
“disappearance” of two French nuns, Sister Alice Domon and Sister Leonie Duquet, who were last seen alive at ESMA
by others who survived incarceration there. The prison sentences of Etchecolatz, Bergés, and Cpl. Norberto Cozzani
for multiple counts of torture were vacated, and they regained their freedom. Many lower level officers accused for
human rights atrocities committed by units under the orders of Gen. Carlos Suarez Mason also escaped trial. Other
beneficiaries were Colonels Roque Presti, Guillermo Minicucci and police agent Juan Antonio del Cerro (alias
“Colores”). Capt. Ernesto Barreiro, the principal interrogator at the clandestine detention center La Perla, whose arrest
order provoked the Easter crisis, also gained his freedom. "

Unrest in the armed forces was spearheaded by a small group of commandos, the so-called Carapintadas
(painted faces), led by Rico and a charismatic army colonel and Malvinas veteran, Mohamed Ali Seineldin. The Easter
rebellion was followed by three other military revolts, the last and most violent of which, in early December 1990,
claimed twenty-one lives. The Carapintadas’ defiance of the civilian government and the generals over human rights
trials and what they considered a campaign to humiliate the armed forces enjoyed wide support in the military. The
army’s permissiveness toward the rebels made it impossible, as former officials now admit, for the government to
enforce discipline without major concessions.'' Human rights increasingly took second place to a more pressing
priority: to reestablish order in the armed forces and consolidate the endangered constitutional chain of command.

Amid a serious economic crisis, Alfonsin resigned in June 1989, five months before completing his term. On
October 6, his successor, President Carlos Menem, a Peronist, decreed a general pardon. It covered officers convicted
of responsibility for the Falklands/Malvinas conflict, others convicted for participating in the military rebellions of the
previous years, civilians convicted for politically-motivated crimes, and thirty-nine senior officers facing charges for
abductions, torture, and murder. The comprehensiveness of the measure made it look like a magnanimous gesture of
clemency benefiting various groups. In reality, it was a major reversal for the the principle of justice and
accountability.12 Excluded from the pardon were the convicted junta members, as well as Generals Camps, Richieri,
Suarez Mason, and the guerrilla leader Firmenich. However, another decree announced on December 29, 1990,
extended the pardon to cover them all.

The firm crushing of the Carapintadas’ final rebellion and this final conciliatory measure by Menem ended the
military revolt and restored the president’s control of the armed forces. By the beginning of the 1990s, all this judicial
action had resulted in only ten convictions for human rights abuses and all of those convicted had been pardoned and
released.

"For more details on each of these cases, see Americas Watch, Truth and Partial Justice, pp. 40-58.

" According to Jaime Malumud Goti, an advisor to President Alfonsin and one of the architects of his human rights
policy, “the situation was critical, especially so when it became doubtful that officers indicted by the courts could actually be
brought for questioning. The government decided to counter the crisis by drastically limiting the trials.” Jaime Malamud Goti,
Game Without End: State Terror and the Politics of Justice (University of Oklahoma Press, 1996), p. 66.

">The measure was deeply unpopular. In September 1989, about 200,000 people protested in the streets when Menem's
plans were announced. Surveys showed that more than 68 percent of the population opposed the pardon. Acuiia and Smulovitz,
“Militares en la Transicion,” p. 81.
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III. 1995: A YEAR OF CONFESSIONS

Although the CONADEP report had placed on public record a harrowing official account of the military
repression that followed the 1976 coup, its findings were based largely on the testimony of relatives of victims and on
information collected over the years by Argentina’s main human rights organizations. Under the Menem government,
the investigative work begun by the commission continued in the human rights office of the Ministry of the Interior. By
the end of the decade the files assembled by CONADEP had quadrupled in number. The paucity of information
provided by the military, however, was notable. This generated a debate that still continues about whether their silence
was due to a secret pact, or to the systematic destruction of files at the close of the military government. The
methodology applied in the Interior Ministry’s investigative work involved mainly patient correlation and cross-
checking of existing official records and new ones as they became available."” It attracted little publicity.

With action in the courts stifled by Alfonsin’s impunity laws, human rights organizations still sought in annual
Senate hearings to block the promotion of officers implicated in the worst abuses. Several middle-level officers,
angered at their blocked promotion and shielded by their immunity from prosecution, confessed publicly their
responsibility for atrocities, insisting that they had been scapegoated for following orders. It was these dramatic
confessions that brought intense public pressure for the re-opening of human rights trials.

In November 1994, a Senate ratifications committee refused to authorize the promotion of Navy Captains
Antonio Pernias and Juan Carlos Rolén, both intelligence officers at ESMA. Pernias had been detained in 1987 in the
case of the “disappeared” French nuns, but was released under the due obedience law. He declared his innocence in the
Senate hearing, but testified that the navy was indeed responsible for kidnapping and killing the nuns. Moreover,
contrary to all previous assertions by the military, with some rare exceptions, he described torture as a routine practice
in ESMA. Protected from prosecution by the full-stop law for the crime in which he was implicated, the January 1977
abduction and murder of Monica Jauregui, Rolon said that he took his orders from superiors who had since been
promoted to admiral with Senate consent.'* It had been navy policy, he pointed out, for all its members to spend some
time in the task forces, so as to involve the whole institution in the repression.

Returning to the country after a visit abroad, President Menem made several comments on the controversy over
the appointments, apparently aimed at rescuing the military leadership from humiliation. In effect, they amounted to a
public defense of the junta’s actions, which Menem referred to as a defense of “the rule of law” (la vigencia de la ley).
“Apart from the errors committed, the subversive apparatus disappeared and we owe that to the men of arms,” Menem
insisted on radio."

The admissions of Rolon and Pernias were followed by further revelations by other officers angered at the
silence of their superiors. The most detailed and shocking were the interviews given by another ESMA naval officer,
Capt. Adolfo Scilingo, to journalist Horacio Verbitsky, and published in Verbitsky’s book E!/ Vuelo (The Flight) in
March 1995. According to Scilingo, between 1,500 and 2,000 detainees held at ESMA were drugged, stripped of their
clothing, and thrown alive from planes into the Atlantic Ocean between 1976 and 1977. Scilingo, who himself
participated in the flights, declared that he first received the orders from Adm. Luis Maria Mendia, then Naval
Operations Commander. Before contacting Verbitsky, Scilingo had written to Videla giving details of the flights he

BFor a useful summary of the advances achieved during this period by the Ministry of the Interior’s human rights office,
see Alicia Pierini, /989-1999: Diez Afios de Derechos Humanos (Buenos Aires: Ministerio del Interior, 1999), pp. 71-99.

“Horacio Verbitsky, £l Vuelo (Buenos Aires: Planeta, 1995), pp. 14-16.
PIbid., p. 24.
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participated in and warning him that he would publish the letter if Videla did not publicly assume responsibility. Videla
never replied."

President Menem’s reactions to Scilingo’s revelations were again dismissive. He insisted that it was pointless
and harmful to revisit the issue, which had been thoroughly investigated in the trials of the juntas. He referred to
Scilingo as a petty crook (fascineroso) with a record of fraud and larceny. According to Verbitsky, before going public
Scilingo had sent Menem a copy of his unanswered letter to Videla, and requested an audience with the president. But
Menem had not replied either and the Navy remained silent.'’

®Ibid., p. 17.
"Ibid., p. 18.
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On April 24, an army sergeant, Victor Ibafiez, revealed in an interview published in La Prensa that death
flights like those described by Scilingo had departed regularly from EI Campito, the clandestine detention center in the
Campo de Mayo army headquarters near Buenos Aires. The victims were anaesthetized before being boarded on the
planes, which left under cover of darkness. “I witnessed the interrogation of people who gave no information at all. I
saw a man die on the parrilla (literally, grill, an iron frame to which victims of electric shock torture were tied) whom
they were unable to get anything from. And there is no way of bearing the physical pain. If they said nothing it’s
because they knew nothing, This made me sick, as well as a whole lot of other people who now repent what they did.”'®

Before the impact of these new declarations could be felt, Menem'’s appointee as army commander, Gen.
Martin Balza, intervened. In a television broadcast the day following Ibafiez’s declarations, Balza acknowledged for the
first time the army’s responsibility for gross and systematic violations of human rights. The military coup of 1976, he
said, was a tragic miscalculation: “the armed forces, and among them the army, for which I have the responsibility of
speaking, thought erroneously that society did not possess the necessary antibodies to confront the scourge [of violent
left-wing subversion] and with the backing of many, took power.” The armed forces, he said, were ill-prepared to
combat urban terrorism and resorted to methods, such as torture and extrajudicial execution (“obtaining information by
illegitimate methods even to the point of extinguishing life”) that can never be justifiable. It was a crime, Balza said, to
give immoral orders: “no one is obliged to follow such orders, and the person who does incurs the moral and legal
consequences of their actions.”

Balza worked with a team of five military advisors in drafting the statement. He did not clear it beforehand with
President Menem or his cabinet.'” Indeed, Balza took a rare step for an army commander in Latin America, by going
over the heads of an elected government to communicate a powerful democratic message to the military ranks. Menem
himself had previously ridiculed and attempted to discredit the confessions of Scilingo and others (“I suggest that if they
want to confess, they talk to a priest,” Menem had said).”

Balza told Human Rights Watch that after the initial shock at the harshness of his message wore off, many
officers expressed their agreement with it, especially when soldiers found themselves being treated once more with
respect in the streets. ' However, opinion in the army remains deeply divided over Balza and his legacy.”

BQuoted in Nada Mds que la Verdad, p. 328.
"Human Rights Watch interview with Gen. Martin Balza (R), Buenos Aires, April 24, 2001.

*Cited in Centro de Estudios Legales y Sociales (CELS), Informe Anual sobre la situacion de los derechos humanos en
la Argentina, 1995 (Buenos Aires: CELS, 1996) p. 128.

*'Human Rights Watch interview with General Balza.

*In 2000, Balza was accused, along with former President Carlos Menem, of participating in a conspiracy to sell arms
illegally to Croatia. Whether or not Balza had knowledge of the illegal arms deals, it was not this issue that preoccupied his army
critics but the strong public position he took on human rights.
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The truth-telling reopened a public debate about Argentina’s past that had been dormant since Menem'’s
pardons five years earlier. According to the Argentine human rights group, the Center for Legal and Social Studies
(CELS): “It was evident from the beginnning that Scilingo’s words had reached many ears, and little by little the
suprising conversations that could be heard in bars and shops filtered through to the various institutions which until
then had remained excessively silent.” But the debate provided no certainties, only more questions. Why did the
armed forces continue to refuse to provide information on the fate of the “disappeared”? How could the search for truth
and justice continue in the courts when the impunity laws prevented prosecutions? The solution for advocates of truth
and justice was to persuade the courts to continue investigating, on the grounds that their responsibility to establish the
truth was as great as their responsibility to dispense justice.

IV. THE “TRUTH TRIALS”

Given the renewed public interest in legal action, CELS decided to press the courts to investigate a few
emblematic cases. The cases were chosen carefully to counter the most obvious legal objections. In each one, the
relatives were founding members of CELS, giving the organization a stronger legal basis for making the presentation.
Each involved the same agencies denounced by Scilingo, Ibafiez, and others. These “truth trials” (juicios por la
verdad), as they became known, were an innovation in Argentine justice, and possibly in the rest of the Americas.”*
They were unlike ordinary criminal trials in that judicial action was expressly limited to investigation and
documentation, without there being a possibility either of prosecution or punishment. They were based on the right
(both of the relatives and of society as a whole) to know the truth, and the right of the relatives to bury and mourn their
dead (derecho a duelo).

Explaining this rationale in 1995, then-director of CELS Martin Abrega wrote:

The impossibility of pursuing the authors of these crimes in criminal proceedings did not mean
simply the closure of any kind of judicial intervention. On the contrary, the social impact caused by
the declarations of the former naval officer (Scilingo) highlighted another crucial issue about state
terrorism: the right of the relatives to know the final destiny of their loved ones and the right of society
to know in detail the methodology used by the military dictatorship to exterminate tens of thousands of
Argentines. It was this need to know (in both its aspects, the personal right of the relatives and the
collecti;ge right of the whole community) that was presented to the courts, pleading the “Right to the
Truth.”

CELS sought to persuade the courts to uphold the doctrine and jurisprudence on the right to truth established
over the years by international human rights bodies, especially by the Inter-American Commission on Human Rights
and the Inter-American Court. The Argentine human rights groups believed that the information already gathered by the
federal courts in the trials of the juntas and later trials in the 1980s, if coordinated and systematized, provided a strong
basis for further investigation. Moreover, the courts had powers to obtain information from official sources, as well as
to summon military and police personnel to testify. For the courts to assume this role, however, they first had to be

BCELS, Informe Anual 1995, p. 85.

*In Chile, another country in which human rights prosecutions were barred by a broad amnesty law, some judges refused
to apply the law until the facts of the case and those responsible for the crimes committed had been identified. This position has
gained increasing acceptance in the judiciary since Chile regained democracy in 1990, but in earlier years some judges who
insisted on their duty to investigate, like Judge Carlos Cerda of the Santiago Appeals Court, were sanctioned by their superiors.
Chile now has legislation protecting the right of relatives of the “disappeared” to pursue the truth about the fate of their loved ones.

* Informe Anual, 1995, p. 88.
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convinced that the full stop and due obedience laws did not rule out further judicial investigation. After a promising
start, this turned out to be an arduous uphill battle.

The two cases initially presented were those of Monica Candelaria Mignone, the daughter of the late Emilio
Mignone, founder of CELS and a figurehead of the Argentine human rights movement, and of Alejandra Lapaco,
whose mother, Carmen Aguiar de Lapaco, helped found the Madres de la Plaza de Mayo, and was a board member of
CELS. Moénica Mignone “disappeared” after being abducted on May 14, 1976 and taken to ESMA. Alejandra Lapaco
and her mother were detained on March 17, 1977 and held in the “Athletic Club,” an army detention center in Buenos
Aires. Her mother was released two days later. Alejandra was never seen again.

In April 1995, the Federal Chamber of Buenos Aires ruled in the Mignone case to order the naval chief of staff
to track down navy files on operations in ESMA, or, failing that, to reconstruct the data and make it available to the
court, including the names and fate of infants born in captivity. The court acknowledged that in both international and
domestic law and jurisprudence, the relatives had a right to know the truth about the fate of their loved ones and the
court had a duty to use its powers to assist them.?® This was reflected in the scope of the information sought by the
court, which went far beyond the single case of Monica Mignone.

The resolution on the Lapaco case was stronger still, and more extensively based on international law and
jurisprudence. Accepting a petition by the relatives, the court ordered the Ministry of Defense to produce all the
information the army possessed on the fate of Alejandra Lapaco and other prisoners who “disappeared” in the custody
of the First Army Corps between 1976 and 1983.”

The advance was short-lived, however. The two judges who had consistently favored the investigations,
Horacio Cattani and Martin Irurzin, now found themselves in a minority; their colleagues, apparently influenced by the
refusal of the navy to cooperate in the Mignone case, decided not to continue the investigations. Faced by the navy’s
objections, some of the judges claimed that to pursue the case might violate the principle of double jeopardy, since the
officials implicated in the “disappearances” had already been relieved of any criminal responsibility.

In August the court reached a similar conclusion in the Lapaco case, once more against the dissenting votes of
Judges Cattani and Irurzun. Faced by the army’s categorical denial that it possessed any information to clarify the fate
of the “disappeared,” the CELS lawyers petitioned the court to seek information from the files of other government
departments. The majority judges, citing different reasons, turned down the petition, suggesting instead that the
executive branch, specifically the under-secretary for human rights of the Interior Ministry, take over the inquiry.
Lawyers for the relatives appealed to the Supreme Court. It was up to the courts to uphold the right to truth, they
argued, rather than pass the buck to the government.

The Argentine Supreme Court took three years to decide on the appeal. In a fourteen-line judgment given on
August 13, 1998, the court held by five votes to four that it would be pointless to allow the inquiry to be reopened,
since the legal basis for a prosecution no longer existed.”®

In response, in November 1998, Carmen Aguiar lodged a complaint with the Inter-American Comission on
Human Rights. In May 1999, the Commission declared the petition admissable. On November 15 1999, it brokered a

*The Federal Chamber admitted, for the first time, an amicus curiae brief submitted jointly by Human Rights Watch and
the Center for Justice and International Law (CEJIL) citing international law arguments in support of the presentation by Mignone
and CELS.

*’Judges Horacio Cattani, Martin Irurzan, and Eduardo Luraschi consistently upheld the cause of the relatives; in the
Lapaco decision they were joined by Judges Juan Pedro Cortelezzi and Raul Vigliani.

*Corte Suprema de Justicia de la Nacion, Sudrez Mason, Carlos Guillermo, homicidio, privacién ilegal de la libertad,
September 29, 1998.
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friendly settlement of the dispute, by which the State agreed to “accept and guarantee the right to truth which consists in
the exhaustion of all means to obtain clarification of what happened to disappeared persons.” The agreement required
the government to award exclusive competence to the federal courts to continue the trials for truth, which could not be
made the object of any statute of limitations. The agreement, therefore, made it an official obligation of the state to
continue judicial investigations into the fate of the “disappeared.” Human rights organizations celebrated this as a
landmark victory.

Although the government formally acknowledged its commitment to further the truth trials, the army’s
cooperation has been minimal. Army officers called to give evidence in these proceedings have frequently refused to do
so, and even more seriously, the army has given legal and moral support to officers who have been detained for
contempt of court or perjury. The most senior officer in the army, Gen. Ricardo Brinzoni, has publicly criticized the
trials. For example, apparently speaking in the name of the army, Brinzoni said in a July 2000 newspaper interview:

We do not think that the trials are the most appropriate path, because they have not accomplished anything.
The courts, for example, act according to different criteria. Some courts have powers to order arrests or
incriminate for perjury. Others understand that this procedure should not be conducted in a court room. What
we are demanding is that the rules be the same whatever the jurisdiction. A soldier is a citizen in uniform with
obligations and rights. What we are demanding is that our obligations be carried out and our rights respected,
because we are citizens like any other and no one can be forced to testify against themselves.”

Currently, truth trials are continuing in courts across the nation, some with considerable publicity, others with
very little. Although federal appeals courts are conducting the best known investigations, most (at least sixteen) have
been conducted by criminal trial courts, and still others by civil courts. No single legal mechanism has been used and
individual judges have followed the procedures they considered most appropriate. Although part of the friendly
settlement brokered by the Inter-American Commission was to regulate the truth trials, both the human rights groups
and government human rights officials have considered the existing diversity to be beneficial.*

The most noted proceedings have been held by the Federal Appeals Court in Buenos Aires; the Federal
Appeals Court of La Plata; the Federal Appeals Court of Bahia Blanca; and the Federal Court of Instruction No. 3 in
Cordoba. In La Plata, oral public hearings have been conducted weekly on Wednesdays, in full court session, with
witnesses being cross-examined not only by the judges but also by attorneys representing the human rights group that
presented the case, the Permanent Assembly of Human Rights of La Plata. By contrast, the proceedings conducted by
the Federal Chamber of Buenos Aires have relied much less on new oral testimony. Instead the court has sifted existing
documents and testimony already collected in the trial of the juntas, as well as new documentary evidence from police
files and other official sources.

The Federal Court of Buenos Aires, in which CELS chose to present the Mignone and Lapaco cases, had
accumulated an enormous quantity of information as a result of the trials it conducted in 1984 against the military
juntas and other high profile cases. Despite the official closure of these important cases under the full stop and due
obedience laws, the Federal Court continued to assist relatives seeking information about the “disappeared.” One of its

*Eduardo Van Der Kooy and Walter Curia, “Brinzoni: los juicios por la verdad no lograron nada,” Clarin, July 26, 2000.

**Human Rights Watch interview with Diana Conti, Under-Secretary for Human Rights at the Ministry of Justice and
Human Rights, Buenos Aires, July 25, 2001.
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most important tasks was the identification of remains found in common graves in public cemeteries, in which the
court was assisted by U.S. forensic expert Clyde Snow, backed by the Argentine Team of Forensic Anthropologists.
The court has now identified some thirty-seven victims of extrajudicial execution, previously considered “disappeared,”
by comparing fingerprints from military records, use of odontological records and DNA samples.”!

*"Human Rights Watch interview with judges Horacio Cattani and Martin Irurzin, Federal Court of Buenos Aires, April
27,2001.
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Beginning in April 1998, the investigation conducted by the Federal Court of La Plata has accumulated more
than 2,000 cases of “disappearances”, including many new ones not included in the CONADEP report.** In three years
of weekly public hearings, the court has questioned some 400 people, including relatives, friends and associates of
victims, former and serving military and police officers, priests, army chaplains, and doctors who signed death
certificates for unidentified victims. The judges have personally inspected La Plata police stations, sites of former secret
detention centers, and cemeteries, and have searched in police archives. Working around the edges of the impunity
laws, the court charged a police doctor, Néstor De Tomas, with concealing evidence after it emerged that medical-legal
records giving physical details of unidentified cadavers had disappeared (the victims were described in death
certificates as having died from gunshot wounds to the head). Judge Leopoldo Schiffrin requested the court to subpoena
the former investigations chief of the Buenos Aires police, Miguel Etchecolatz, on multiple counts of torture and
murder, but after long deliberations the court declined to do so. In a hearing at which Human Rights Watch was present
as an observer on April 25, 2001, the court questioned two recently promoted Buenos Aires police officers (Mario
Jaime and Daniel Del Arco), both of whom had been implicated by several witnesses in abductions carried out in 1976.
Jaime refused to testify, and Del Arco denied any participation.

The unusual status of the former members of the military and police called to testify in the truth trials has meant
that judges have often differed over the procedural norms applicable. Since these are trials without defendants, military
and police personnel usually have been summoned to appear and questioned as if they were ordinary witnesses. As a
guarantee against self-incrimination, Argentina’s legal system exempts those accused in criminal proceedings from
being required to testify under oath when they take the stand. By contrast, witnesses, who may be arrested if they fail to
appear, are required to testify under oath. As participants in crimes, many officers feared that their statements could
incriminate them, whether in subsequent court proceedings or in trials conducted outside the country. For this reason,
many refused to declare unless the oath was lifted. Some judges responded by ordering their arrest until they agreed to
testify. Other military witnesses made untruthful declarations under oath and were charged with perjury.

Federal courts in Bahia Blanca and Cérdoba have invoked articles of the Code of Military Justice and the Penal
Code to arrest officers who appear in court but refuse to testify or reply to questions. The arrests provoked concern in
the army leadership and in the government at alleged violation of the officers’ right not to incriminate themselves, and
led to legal moves to terminate the jurisdiction of the federal courts.

For example, in December 1999, Judge Hugo Caiion of the Federal Court of Bahia Blanca ordered the arrest of
Lt. Col. Julian Corres, a former chief of security at “La Escuelita,” a secret detention center run by the Fifth Army
Corps, after Corres refused to testify and denied the competence of the court. The court was investigating allegations
by a group of students from a local Bahia Blanca school that they had been detained and tortured in La Escuelita. After
being obliged to testify under oath, Corres refused to acknowledge participating in torture sessions. The court charged
Corres}gvith perjury, making him the first officer on active service to be charged in a human rights case since the early
1990s.

In 2000, courts responded to the refusal of officers to testify by ordering more arrests, which in turn spurred
high level army protests. In July, following the detention (under similar circumstances to that of Corres) of two retired
officers, Armando Barrera and Santiago Cruciani, Gen. Brinzoni dispatched army Secretary General Gen. Eduardo
Alfonso to visit the detainees and to offer the army’s moral and legal support. Since Cruciani was unable to travel to

**Human Rights Watch interview with Dr. Jaime Gluzmann, attorney for the Permament Assembly of Human Rights of La
Plata, April 25, 2001.

3Gabriel Bermadez, “Procesan a un Teniente Coronel,” Clarin, December 16, 1999.
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Bahia Blanca for health reasons, the Bahia Blanca court sent three judges to interview him in Mendoza. When he
refused to testify he was promptly placed under detention in the military hospital there.

Similar tensions arose in a truth trial under way in the city of Cordoba, where Judge Cristina Garzén de
Lascano of the Third Federal Court of Instruction was investigating “disappearances” and extrajudicial executions
attributed to the Third Army Corps, under the command of Gen. Luciano Menéndez. In April 2000, when five former
officers and a police agent refused to testify in a hearing about the murder of thirty political prisoners in 1976, Judge
Garzon placed them under arrest. On April 29, General Menéndez, who had earlier received a telephone call from
Brinzoni expressing sympathy, was himself detained for refusing to recognize the court’s jurisdiction.**

On September 13, 2000, the National Court of Cassation ruled on an appeal lodged by Corres, Cruciani,
Barrera, and two other officers against the jurisdiction of the Federal Appeals Courts, and against their arrest for
refusing to testify under oath. The cassation court ruled that the judges’ orders detaining Cruciani and Barrera
indefinitely until they testified were illegal, and violated their constitutional right not to incriminate themselves.”

V. THE THEFT OF BABIES

The most striking advances in court investigations in recent years have concerned the theft of babies born to
mothers held in secret detention and the illegal adoption of these babies by military couples under false identities. Cases
dealing with the theft and concealment of babies and the substitution of their civil identity were excluded from the full
stop and due obedience laws, nor were these crimes covered by the pardons decreed by President Menem.

There is no argument between the military and civil society about the obligation of the courts to find these
children and to bring to justice those responsible for these crimes including the couples who falsified birth certificates
and raised the children as their own. Even the army, the branch of the armed forces that has opposed and tried to limit
the truth trials, has repeatedly declared its support for these investigations. The human rights office of the Ministry of
Justice and Human Rights (formerly of the Ministry of the Interior under the Menem government) continues to support
a national genetic data bank, set up by President Alfonsin to identify the missing children.’® The formation in 1992 of a
National Commission for the Right to Identity (CONADI), which includes the Association of Grandmothers of the
Plaza de Mayo (Abuelas) and their attorneys, state prosecutors, and the undersecretary for human rights of the Menem
government, centralized and coordinated the search for the missing children.

After information emerged showing the systematic nature of the crimes involved, court investigations led to the
arrest and second prosecution of former members of the military juntas pardoned by Menem for other crimes. This issue
has revealed an anomaly at the heart of Argentina’s amnesty laws: while former officers may be prosecuted for crimes
committed as a result of a decision to preserve the lives of children, they are currently protected from prosecution for

*Moénica Gutierrez, “Menéndez se negd a declarar y la jueza lo dejo detenido,” Pdgina 12, April 29, 2001.

*Camera Nacional de Casacion Penal, Causa No. 1996- Sala IV Corres, Julian Oscar, s/recurso de queja.
Article 18 of the Constitution states: “no one may be obliged to declare against themselves.” The Cassation Court noted
that witnesses, as well as defendents, have the right to refuse to declare under oath in order avoid incriminating themselves.

*The right of children to their own identity is expressly protected in Article 8 of the Convention on the Rights of the
Child, ratified by Argentina in 1990, which requires governments:
to respect the right of the child to preserve his or her identity, including nationality, name and family relations as
recognized by law without unlawful interference. Where a child is illegally deprived of some or all of the elements of
his or her identity, States Parties shall provide appropriate assistance and protection, with a view to re-establishing
speedily his or her identity.
The Convention was incorporated into the Argentine Constitution (Article 75:22) by a 1994 law.
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the murder of children and parents who “disappeared.” This anomaly formed one of the most powerful arguments
advanced by Judge Gabriel Cavallo to annul the amnesty laws, as we note in the next chapter.

Out of 240 cases of missing children, the Abuelas, with the support of forensic experts and aided by the
National Genetic Data Bank, have tracked down seventy-one children, most of them now young adults.*” Some have
been reunited with their grandparents, others, who were handed over to couples acting in good faith, remain with the
couples that raised them. By dint of this patient legal work, many of the couples who received the babies and lied about
their identity were arrested and sentenced to jail terms.

Strong coincidences in the circumstances of the clandestine birth of these children and their subsequent
“disappearance” led to the arrest and prosecution of former members of the military juntas pardoned by Menem. In July
1998, Federal Judge Roberto Marquevich ordered General Videla arrested and held in custody pending trial in
connection with the theft of babies born in army detention centers at Campo de Mayo, El Pozo Banfield, and
Automotores Orletti. The former leader of the first military junta was accused of five counts of theft and concealment of
minors under ten years of age, nine counts of forgery, and five counts of “suppression of the civil status of a minor.”
Among other senior army officers charged were the head of the Campo de Mayo, Gen. Omar Riveros, the commander
of the First Army Corps; Suarez Mason, and Suarez Mason’s second-in-command, Gen. Juan Sasiain. At this writing,
Videla remained under house arrest.

In September 1999, Judge Adolfo Bagnasco of the Seventh Federal Criminal Court indicted the other surviving
member of the first military junta, Admiral Massera, on similar charges. Bagnasco charged Massera and six other
officers with the theft of fifteen babies born to mothers secretly detained in the ESMA between December 1976 and
November 1978. Among the other officers charged were Antonio Vaiek, Jorge Eduardo Acosta, and Hector Antonio
Febres. Vafiek was the chief of the Naval Operations Command. Jorge Acosta was a notorious ESMA torturer. Febres
was in charge of the detained mothers-to-be. Jorge Vildoza, the operational chief of ESM A, who himself appropriated
one of the children, was a fugitive from justice at this writing.

The court cast its net beyond those officers directly implicated in the theft of babies (the great majority of cases
occurred during the first military junta, from 1976-1978). Judge Bagnasco also indicted the last president of the
military government, Gen. Reynaldo Bignone, and two members of the last military junta, Lt.-Gen. Cristino Nicolaides
and naval commander Rubén Franco. They were charged with covering up the crimes. In April 1983, during their
administration, the junta issued its Final Document on the War against Subversion and Terrorism, which declared the
“disappeared” to be dead for legal purposes. Five months later the government promulgated a Law of National
Pacification, a self-amnesty decree protecting the military from prosecution.”® In January 1999, Nicolaides testified to
Judge Bagnasco that he had given orders on November 22, 1983, for the destruction of all the documentation pertaining
to the war against subversion.” General Balza sent the judge a copy of Nicolaides’ original telegram to the Federal
Police (ultimately responsible to Bignone as Head of State) ordering the destruction of the documents.

*’Human Rights Watch interview with Estela de Carlotto, President of the Abuelas de la Plaza de Mayo, July 24, 2001.

*The so-called Law of National Pacification was issued on September 23, 1983, two weeks before the election that
brought President Alfonsin to power. Congress abrogated it unanimously on December 27, 1983.

*Nicolaides also claimed that an inventory had been kept of the documents destroyed, shifting the blame for concealing
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At this writing twelve officers are in prison or under house arrest awaiting trial for various crimes related to the
theft of minors. In 1999 the Federal Appeals Court confirmed the indictments on appeal. The Supreme Court has not
yet ruled on appeals moved by the defendants. If the indictments are upheld, the cases will proceed to oral hearings and
sentence.

Building his evidence on the cases of five children, Judge Marquevich concluded that these practices were part
of a centrally coordinated plan ordered by Videla. According to the testimonies of nurses and orderlies, the Military
Hospital in the Campo de Mayo ran a makeshift maternity ward disguised as an epidemiology unit, in which women
were held, tied, and blindfolded. Strict orders were given for their identity to be concealed. Marquevich based Videla’s
personal responsibility for the orders on his chain-of command responsibility for the units in which the crimes were
perpetrated. Regarding the motives, key evidence was provided by the deposition of Jorge Eduardo Noguer, a naval
lieutenant whose daughter, Maria Fernanda, and granddaughter “disappeared.” Noguer testified that the former
commander of Campo de Mayo, Gen. Omar Riveros, told him that the purpose of the plan was “to avoid the children of
leftist parents (zurdos) from ending up in any but ideologically well-constituted homes.” Other testimony came from
human rights leader Emilio Mignone, who described a meeting he held with General Baquero, a subordinate of Videla,
after the “disappearance” of his daughter Monica, in May 1976. Baquero told him that “a problem that we have to face
is that of the children of the subversives, to avoid them from growing up with a hatred of the military.”

Judge Marquevich concluded that:

the information onto the army leadership of the time. In a public statement, the army under Balza vigorously denied that any such
record had been left, and accusev Nicolaives of Having DECiDED o ERABSE aNY FRACE 0R RECORD oF wHAt was vone. “Balza suspendio las
vacaciones y volvio para desmentir a Nicolaides,” Clarin, January 20, 1999 (available at http://ar.clarin.com/diario/99-01-20/).
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these crimes were not, at least not exclusively, intended to facilitate “illegal and clandestine” adoptions
by childless members of the armed forces, but had a wider and deeper purpose: probably to snatch the
infants from the bosom of families considered linked to the activity of guerrilla groups or political
opponents of the de facto regime, thereby preventing them from growing up in an environment
“contrary” to the prevailing system of rule. Coupled with the psychological impact on the family
group, its environment, and on the social fabric in general, this systematic practice was one more tool
using terror as part of a system of social control imposed by an illegitimate de facto regime with
hegemonic pretensions.*

Whether or not this ideological motive was uppermost, there is no doubt that the babies were coveted “war
booty.” Several judges who have had to reveal to children their true identity told Human Rights Watch that usually the
military families did not “indoctrinate” the children. Indeed, the relationships that developed over the years between
child and “parents” were often as close as in normal adoptions. Now young adults, many children refused to submit to
DNA tests to establish their true identity for fear that their surrogate parents would go to prison.*' The former under-
secretary for human rights in the Menem government described the issue poignantly: “what these young people are
saying is: the State first murdered my real parents, and now it wants to send my adoptive parents to jail. When will the
State think of me?”*

“Ppoder Judicial de la Nacion, Roberto José Marquevich, Juez Federal: Videla, Jorge Rafael y otros, July 13, 1998, p.
2869 (translation by Human Rights Watch).

*'Twenty-three-year-old Claudia Poblete Hlaczik, the daughter of José¢ Poblete and Getrudis Hlaczik, a Chilean-Argentine
couple who “disappeared” in 1978, appeared in court in June 2001 as a witness for the defense of the couple who raised her
(Ceferino Landa and Mercedes Moreira). Claudia Poblete did not discover her true identity until February 2000. After identifying
herself by her real name to the court, she told the judges, “for twenty-two years they were my parents and I love them.” Poblete
continued to live with her seventy-one-year-old “mother,” who was under house arrest. Her grandmother, the mother of José
Poblete, explained that she could not ask her to do more: “like her, we, too, are rebuilding a relationship.” Victoria Ginzberg, “La
confesion de identidad, Pagina 12, June 23, 2001. The case is discussed in the next chapter.

*“Human Rights Watch interview with Alicia Pierini, April 3, 2001.
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Military officials, including army chief Brinzoni, have denied that there was a systematic plan to kidnap
babies.*’ Judge Bagnasco acknowledges that explicit and detailed orders regarding the children born to detainees have
not been found. Nevertheless, these abductions were a systematic practice shielded by impunity. The maternity units set
up in the Campo de Mayo and ESMA received pregnant mothers detained in other parts of the country or by other
forces. Numerous former staff at these units testifed that a strict rule of anonymity was enforced to conceal the identity
of the mothers and children.*

Judge Marquevich argued, furthermore, that the crimes were of such gravity that they should be considered
crimes against humanity.® As such, under international law they are not subject to any statute of limitations, even
though the laws and treaties establishing this principle were not in force at the time the crimes were committed.*

In September 1999, the Federal Criminal Appeals Court dismissed appeals by Videla and Massera against the
charges. The defendants argued that they had been tried and acquitted on the same charges in the trials of the military
juntas, and were therefore being subjected to double jeopardy (non bis in idem). In the Massera case, the court accepted
this partially, in regard to the cases of four children.*’ However, that decision only covered the crime of the children’s
concealment until December 30, 1986, the date the sentence of the junta members was confirmed by the Supreme
Court. Their concealment thereafter, and the theft and concealment of other children not mentioned in the earlier trial,
were therefore new crimes to which the double jeopardy objection was inapplicable. Consequently, for these crimes
Massera’s indictment held firm. The court used similar arguments against the double jeopardy argument to reject
Videla’s appeal.

The Federal Appeals Court also endorsed two important points of doctrine: that “disappearance” is a permanent
crime that continues to be committed until the moment the victim is found or established to have been killed; and that
crimes against humanity may be judged at any time.* International human rights law, the court contended, “is not

“Brinzoni made the declaration to journalists in Buenos Aires on March 13, 2000.
*Human Rights Watch interview with Judge Adolfo Bagnasco, April 24, 2001.

#«They consist of profoundly inhumane acts based on a systematic methodology, which, because of the scale of their
brutality, offend against the humanitarian conscience of the international community as a whole which forms part of jus cogens,
thus being exempt from any statute of limitations.” Poder Judicial de la Nacion, Judge Roberto Marquevich, July 13, 1998.

* Argentina ratified the Convention on the Nonapplicability of Statutory Limitations to War Crimes and Crimes Against
Humanity in 1995 (Law No. 24,584). Article 1 of the Convention states that “No statutory limitation shall apply to . . . Crimes
against humanity, whether committed in time of war or in time of peace . . . even if such acts do not constitute a violation of the
domestic law of the country in which they were committed.” As precedent, Marquevich cited the cases of two Nazi war criminals,
Josef Franz Schwammberger and Erich Priebke, whom Argentina extradited to Germany and Italy respectively in 1990 and 1995.
In the extradition hearings the courts held that international law did not permit statutes of limitations for crimes against humanity,
and that international law trumped domestic legislation in such cases. Invoking articles 75 and 118 of the Argentine Constitution
(as amended in 1994), which refer, respectively to the supremacy of human rights treaties over domestic law, and international law
(Derecho de Gentes), Marquevich held that the same principle must be applied to international crimes committed in Argentina
itself. As we note in the next chapter, Judge Cavallo developed these arguments further.

“Massera and Videla had been previously acquitted in the abduction of Claudia Victoria Poblete, Simén Antonio
Riquelo, the child of Alicia Elena Alfonsin de Cabandié and the child of Susana Beatriz Pegoraro.

*In ruling on an appeal by Videla claiming that the crimes were covered by a statute of limitations, the court found that
the effects of the theft and concealment of a baby continued until the child was located and returned to its legitimate family, and
that in the cases in which this had occurred insvFFicient +ime Hab EYPIRED For @ statute of Limitations 4o enter Foreg. The court then argued
that this point was made “almost redundant” by relevant international human rights norms, which declare “disappearances” to be
subject to prosecution at any time.
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something set in stone, but is in permanent and dynamic development . . . implying an appreciable change of the
juridical panorama on the basis of which this case must be decided.”®

VI. AMNESTY VOIDED: THE CAVALLO DECISION

* Cémara Federal de Apelaciones en lo Criminal y Correccional de la Capital Federal, Expdte. 30312 “Videla, J.R., s.
Prision Preventiva, September 9, 1999 (translation by Human Rights Watch). Among the standards cited by the court were the
Declaration on the Protection of All Persons against Enforced Disappearance, approved by the General Assembly of the United
Nations oN Decemger 18, 1992 +Hig INFER—AMERTCAN CoNVENFION ON HHE ENFORCED DiSAPPEARANCE oF PERSONS: He Statuie of Rome EsHaBLisHiNG aN
INFErRNGFioNGL CRIMINGL CourE, wHICH ARGENEING STONED oN JuLy 17, 1998 ane +e Convention on the Nonapplicability of Statutory Limitations to
War Crimes and Crimes against Humanity, which entered force in Argentina in 1995. As jurisprudence, the court cited a
successful punitive damages claim against Suarez Mason in the United States (for#7 v. Sudrez Mason, Nro. (—87—2058-DLJ, UNtep States
District Cowrt oF e NorFHERN District of CaLTFOKNTa) aND HE HEARINGS oF HE EYIRADIHION oF CHiLEAN (EN. Avausto PiNocHed SN +Hg Britisy Hovse oF
Lorvs in Novemeer 1998). THE SVAREz MAson HEGRING iN HE U.S. 7S piseussen geLow, N CHAPHER Y.
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It was a court investigation into the theft of a child abducted with her parents in 1978 that led to what was
unquestionably the most significant decision in recent years in Argentina on the impunity issue. On March 6, 2001,
Federal Judge Gabriel Cavallo ruled that Argentina’s amnesty laws were unconstitutional and null, reopening the
prosecution of two police agents accused of the “disappearance” of the young couple. Cavallo’s decision reflected the
growing international consensus that crimes against humanity cannot be shielded by amnesties. The decision dealt a
severe blow to the wall of impunity in Argentina.> It was followed in October by a similar ruling by another Argentine
judge.

On November 28, 1978, a police task force abducted José Poblete Roa, of Chilean nationality, and his wife,
Gertrudis Hlaczik, along with their eight-month-old daughter, Claudia Victoria. They were held, and tortured, in “the
Olympus,” a secret detention center in the Floresta district of Buenos Aire. During their secret detention, Claudia was
taken from them on the pretense that she would be handed over to her grandmother. The “disappearances” of Poblete
and Hlaczik were entered as cases no. 93 and 94 in the trials of the military juntas. After a long investigation assisted by
the Abuelas, the grandmother found Claudia Poblete living with a retired police lieutenant colonel and his wife, who
had hidden her real identity for twenty-two years.

Judge Cavallo indicted police agents Juan Antonio del Cerro (alias “Colors”) and Julio Simoén (alias “Julian the
Turk”) for stealing and giving the baby to the couple, and charged them with concealing her and hiding her true
identity. The case would have progressed like other theft of minors cases, were it not for a legal action brought by
CELS in October 2000, asking Cavallo to invalidate the full stop and due obedience laws and to charge Del Cerro,
Simo6n, and seven other military and police officers also for the torture and “disappearance” of Poblete and Hlaczik.
Cavallo ruled that the full stop and due obedience laws, which had prevented this case from coming to trial earlier,
indeed violated Articles 29 and 118 of the Constitution, as well as Argentina’s obligations under international human
rights law. Cavallo charged Simén for the couple’s illegal arrest and torture. Only his ill-health prevented Del Cerro
from being indicted also. Both men appealed, and on November 9, 2001, the three-judge Federal Court unanimously
confirmed Cavallo’s verdict both in regard to the charges, which the court deemed to be crimes against humanity, and
with regard to the amnesty laws which it agreed were unconstitutional and without legal effect.

At this writing, the two accused were expected to appeal to the Court of Cassation, a criminal appelate court,
but the Argentine Supreme Court will eventually rule definitively on the validity of the amnesty laws. In Argentina a
nullification ruling, once confirmed by the Supreme Court, not only invalidates the application of the law to the case in
hand, but also overturns decisions taken when the law was in force. A final confirmation of the Cavallo decision would,
therefore, open the way for prosecution of the police officers accused, and encourage the opening of other prosecutions.
Asnoted in Chapter II, in December 1987 the Supreme Court ruled Argentina’s amnesty laws to be constititional. The
court, whose size has increased and composition changed significantly since then, would have to pronounce, in the final
instance, against or in favor of its earlier decision.

Cavallo’s 188-page verdict provided a comprehensive legal analysis of Argentina’s amnesty laws, as well as of
the political circumstances in which they were enacted. His first step was to demonstrate that the human rights crimes
committed during the military dictatorship were of sufficient gravity and scale to be classified as “crimes against
humanity,” or international crimes subject to universal jurisdiction with no statute of limitations:

*’See Anthony Faiola, “Argentine amnesty overturned: Ruling could bring trials of soldiers involved in “dirty war,”
Washington Post, March 7,2001; Colin Barraclough, “Argentina tiptoes toward past,” Christian Science Monitor, March 12,2001.
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They offend juridical norms that reflect the most fundamental values which humanity recognizes as inherent to
all its members as human persons . . . To analyze e events eycLUsiveLY FRom HHE PERSPECHVE oF #HE (RiMiNaL CobE
WOULD BE {0 TGNORE OR DISCARD @ SERTES OF LEGAL 00LS DESIGNED BY FHE CONSENSUS OF NAHONS ESPECIALLY FOR CASES OF EYIREME
qravity Like HiE PRESENE one.”

THE NORMS OF TNFERNGHTONAL HUMEAN RIGHIS Law, HE BRGUED, FAR FROM BEING FORETGN +0 ARGENHING'S LEGAL System, aRe intEGraAL 4o
4 aNp BASED ON ARGENFING'S LONG +RADIHTON OF INVOLVEMENE IN aND CoNIRTBUFION fo HHE INFERNGHONDL LEGAL system. ResPect For HHgse
NORMS waS EYPRESSLY PRESCRIBED iN HHE CoNSHHUEON aND Laws. BY CONFRAVENING FHETR EYPRESS PROVISTONS, HHE MPUNTEY Laws vioLadep HHe
ConsHHvHoN,

Article 29 of the Constitution prohibits the legislature from giving the executive branch special powers that put
the “life, honor, and fortunes of Argentines at the mercy of whatever government or person.” Legislative acts of that
kind are irremediably void, and those who propose, consent to them or sign them are guilty of “infamous treason.” In
Cavallo’s assessment, by stripping the courts of their powers to provide remedy and justice to victims of the
dictatorship, the amnesty laws were examples of legislative acts prohibited under Article 29.

Article 118 provides that crimes against international law (Derecho de Gentes), if committed outside
Argentina’s borders, must be judged by an Argentine court in the place designated by Congress in a special law. Crimes
against humanity and universal jurisdiction are thus recognized and allocated a special conceptual place in the
Argentine legal system. In a long analysis of precedent, Cavallo argued that the concept of Derecho de Gentes was a
forerunner of the modern concepts that include that of crimes against humanity.” The content had evolved with time,
he argued, but even so had always reflected a common core, namely that such crimes are offenses against people
wherever they may live, that their punishment is part of jus cogens (“peremptory norms”of a universal and binding
nature);” that they may be tried by courts anywhere (universal jurisdiction); and are not subject to any statute of
limitations.”

SlResoLucion veL Jver FeveraL (ABRiEL R, (avaLLo VECLARANDO LA INCONSHHUCTONGLDED ¥ LA NULDED INSANGBLE DE Los ar¥s. 1 bE L Ley ve Punto
FinaL ¥ 1, 3 ¥ 4 p€ L@ Ley ve Ogeviencia Desiva. Il (#ransLafion 8y Human RicHts waten).

2Cavallo quoted some prescient writings by nineteenth-century jurist Juan Bavkista ALgeroi, FAHER of HiE ARENFINE ConsHHAUHON
oF 1853, 40 Make His Point:

when the international rights of one or more individuals in a State are violated, that is, as members of humanity,

even though it is by the government of their country, they may invoke international law and ask the world to

make it respect their persons.

53A NORM OF JUs' €oGENS s @ NORM GCCEPIED OND RECOGNTIED BY HHE INFERNGETONGL COMMUNTEY OF SEHES 8S @ WHOLE 8S @ NORM FROM wHiCH No

DEROGAHON iS PERMIHED AND WHICH CAN BE MODTFIED ONLY BY @ SUBSEQUEN' NORM OF GENERAL TNFERNGFIONGL Law HAVING HHE SavE caracter.” vienna
CoNvENFION oN HiE Law of TRea¥iEs, ARE. 53, MaY 23, 1969, THESE "PRINCIPLES GNP RULES CONCERNING HHE BASic RiGHES oF HHE HuMAN PERSON," BRE HiE
CONCERN oF ALL states; Mgy GRe oBLIGatioNs £RGA omwes! INFErnationaL Cowrt of Justice, THe BarceLond TRaction, Licut & Power Co. (BeLaiw v.

Human Rights Watch 28 December 2001, Vol. 13, Issue 5 (B)



THERE was Lso BACKING TN ARGENFINE JURTSPRUDENCE FoR Hiis iNFERPREFAHON, CavaLllo GRGUED. IN AN August 1999 pecisioN of Hie
Feveral APPedLs Courd oF L@ PLata +o Bllow HHE EXSRADHION fo (ERMANY oF NaZi waR CRiMINGL FRANZ SCHWAMMBERGER, JWGE LEGPOLDO
ScHiFFrRIN citep Article 118 4o sHow HHa¥ ARGENFING RECOGNTZED INFERNBHTONAL NORMS GOVERNING CRiMES 8GaiINSt HUMANTY. IN HHE Prieske
case, HHe MAJORTY view oF HE SuPreme CoWRE was HHat HHE wWoR CRIMES oF wHicH HHE FORMER Nazi wiS GCCUSED WERE CRiMES aQdinst
HUMANTHY UNDER HHE MEANING OF ARITCLE 118, aND CONSEQUENILY Not SuBsEct +o @ statule ofF LimMiations iN ARGENFING. THis Permitien
Priggke’s eytravition fo [HaLy. Having vetermings Hiat Hie ForFRE anp “DisaPPearance” of Poslete ano Hlaczik were criMes aqainst
HUMANTEY N HHE MEONING oF ARticle 118, Cavallo concLuwpep HHat HHE amnesty Laws violate fhat article 8Y PREVENEING HHE cowrts FRoM
INVESHGAING HHE CRIMES GNP BRINGING HHoSE RESPONSTBLE 0 Justice,

CavaLLo NotED CERFBIN QUESHONGBLE BSSUMPHONS SN HHE DUE 0BEDIENCE Law. FiRsE, HE POINIED out #at HHE Law was BASED oN HiiE
HYPotHESTS HHat HHoSE wHo CoMMHED BFROCTHES WERE POWERLESS f0 UNDERSHIND HHE iMMORALTHY oF HHE 8ctions HHat HHEY WERE ORDERED +0
commit, oR $0 RESTSH HHE ORDERS. BotH HHe Fact +Hat ON ORDER wis dctuaLLy Given ane HHat 1+ was Not PossiBLe fo Resist i GrRe $rRedtep
8Y e Law 8s PRem/SES, RAHER HHAN QUESHIONS oF Fact. MoREOVER, HHE DUE OBEDTENCE Lo EYPRESSLY EYCLUDES SOME CRIMES FRoM itS SCOPE,
sucy as HHeFt oF PROPEREY OND HHE CONCEALMENT oF BOBTES, witHout SHA#ING wWHEHIER HHESE CRIMES GRE EYCLUDED BECQUSE HHEY pid Not
FoLLow FROM ORDERS, OR WHEFHER +HE PERPEIRAFORS RECEIVED ORDERS BUF, TN HHE COSE OF HHESE CRiMES, HAD +HE 0PHiON OF REFUSING f0 0BEY
FHEM. WHAEVER HHE UNDERLYING BSSUMPATONS, HHEY LED 40 BBSURD CONCLUSTONS: HHE Law ENCULPAtES HI0SE wHo kiDNGP, $0RFRE, AND KiLL, wWHiLE
ALLoWiNG HHose Hrat steaL PRoPERIY +o B2 4RiED AND Convictep, THE PERPEIRAFOR OF @ MURDER AND INFANHICIDE GEFS OFF, WHILE HHE OFFiCER
wHo SGVES @ BABY'S LIFE GNP HANDS HER OVER to @ MILHARY FamiLy Goes +o PRison. THE Poblete-Hlaczik case PerFeciLy eyempLiFies Hiis
aNoMaLy.

SPaiN), 1970 1.C.J. 3, 32.

*bid., IV.
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Cavallo Pointep ovt fHat INFERNGFHIONDL Ldw ane #RedHY oBLiGations +ake PRECEDENCE OvER DomESHiC Laws iN ARGENFING 8Y
EYPRESS PROVISION OF REFORMS INFRODUCED iNto HHE ConsFHUETON IN 19947 To avoid any povgt 8s +o wHEHHER SucH NoRMS May BE GPPLiED
RefRoACHIVELY, HE NoteD ot fHe SuPReME CoWRY Hap STRESSED HHE PRECEDENCE OF iNFERNAHIONAL LA iN SUCCESSTVE RULINGS, IN HHE LigHt oF
ARGENFING'S 0BLIGAHTONS UNDER HHE VIENNG CONVENFION ON HHE L oF TREHES (INCORPORGHED IN ARGENFINE Law IN 1990). ARFieLe 27 of Hig
Vienna Convention states +iat Tal Pardy may Not INvOKE HHE PROVISIONS OF TS iNFERNAL Law 8S JustiFication of fts FAILVRE +o PERFORM @
fready.” Having estagLisiep HHis key PRINCIPLE, (avallo went oN +o PoiNt out FHE INCONGRUENCE oF ARGENFING'S TMPUNTHY Laws with HumaN
RIGHIS 1REGHES RAHFTED BY ARGENFING, INCLUDING HHE INFERNGHONGL Covenant on Civik anp Poliical Ricuts (ICCPR), #re Uniep Nations
Convention acainst TorHre anp Ofter CRUEL, INHUMEN 0R DEGRAPING TREGHMENS R PUNTSHMENS, HiiE AmeRiCaN Convention on Human Ricuts,
anp e AMERTCAN DECLarAtioN oN HHE RigHts ane Dubies of Man. THESE FReaHES aLL 0BLIGE states PARHES +o GUARANIEE anp PRofeCH HumaN
RIGHES GNP REQUIRE fHEM {0 8paP+ aLL HHETR TNFERNGOL LEGTSLAFON TN ORPER {0 CoMPLY witl tHat oBIECtive,

% Article 75:22 of the Constitution states that Congress is mandated to “approve or discard treaties subscribed with other
nations and with international organizations, and concordats with the Holy See. Treaties and concordats have superior status to
laws.” There follows a list of the human rights treaties to which Argentina is a Party.
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On OctoBer 2, 2001, aNoHHER FEDERAL JWGE, (Laupio Bonabio, TSSUED @ SECOND DECISTON PECLARING HHE FULL SHOP GNP DUE 0BEDTENCE
Laws +o BE INCONSEHUETONGL aND NULL, JuGE Bonapio, of e Second (Hameer of e Feperal Covrt oF Buenos ATRES, was INVESHGAHING
Hgrt oF PROPERFY BELONGING f0 CoNRBPO (JOMEZ, wHo “DiSAPPEARED” AFFER His dBpuction oN JANVARY 10, 1977 oN susPicion Hiat HE was
BANK—ROLLING HHE MoNFONEROS GUERRILLAS. His caPtors, MEMBERS oF AN ESMA +ask FORCE, MAVE OFF wit FHE CONFENES OF His GPARIMENE aND
SOFE, INCLWING HE DEEDS OF PROPEREIES wordH dlmost BU.S. 20 MiLLIoN, GnD GPPROPRIGEED His €AR GNP SEVERGL RACEHORSES. THEY HHEN
ALLEGEDLY RANSFERRED OWNERSHIP OF HHE Assets fo HHEMSELVES USING Fictitious NOMES 8N @ REALEY COMPANY OWNED BY Navy Apm. Emilio
MassER@ aNp His SoN. THE INVESHGAION BEGAN with CRIMES $Hat WERE EYCLWED FRoM HHE GMNESHY Laws, TN HHis CasE criMiNaL dssociation
anp EYFoRFION. As N HIE PoBLEFE COSE, HoWEVER, HIE JWGE WS CONFRONFED with HHE $ROVBLING TRONY HHa+ +HOSE RESPONSTBLE WERE TMMUNE
FROM PROSECUFTON FOR MUCH MORE SERTOUS CRIMES, SUcl @S (JOMEZ'S GBPUCHON GNP MURDER, DECLARING FHE FULL S0P aND DUE OBEDTENCE Laws
fo Be witlout LeqdL eFFEct USING GRGUMENYS SiMILAR fo CavaLllo’s, JuwGE Bonavio iNvictep ApM. EMiLio MASSER@ @S LEADER oF @ CRiMiNAL
association, GNP FOUR MEMBERS oF g +ask Foreg, Juan (8RLos RoLON, JoraEe CarLos Rapice, Jorge Epvarbo Acosta anv FrRancis wHaMon,
Not ONLY FOR FOR CRIMINGL 8SSoCiation, 8ut BLSo FoR fLLEGAL GRRESH GGGRAVAIED BY ViOLENCE anp fiREdts.”

DWRING HHE SaME wEEk as +HE Bonapio peECision, (RacieLd LOPer ve FiLofivk, He PRosECUtor N HHE cAsE BEING HEARD N HHE
“Uruty 4RTAL” N CORPOBA,” REQUESHED JUbGE (RiSHNG (ARZON 40 PECLARE MENEM'S PRESTRENFTAL PARPONS OF 1999, 8S WELL @S HHE Fivo GMNESH
LawS oF HHE ALFONSIN GOVERNMENE, 40 BE UNCONSFHUHONGL. THE ONLY BENEFICIARY oF HHE PARDONS, N HHE CORDOBA CASE, HAP BEEN (EN.
Lueiano MENENDEZ, FORMER COMMANDER OF HHE 8RMY'S THIRD CORPS, wHo waS PARDPONED WHEN HE was FACING FRiAL ON HUNDREDS OF CoUNES oF
1orIRE aND MURDER (ALL HE THIRD CORPS OFFICERS UNDER MENGNDEZ'S CoMMAND HAD BEEN GLREADY EYEMPIED FROM PROSECUEION UNDER HE DUE
OBEVENCE Law).” THIS was HHE First #iME #Hat an ARGENFINE JWGE HAD BEEN COLLED $0 PRONONCE ON HHE CoNsHHUFONGLIHY oF Hi
PRESTDENHAL PARDONS. [F #HE JWQE AQREES with HHE PRosecUor’s REASONING, fHE 4RidL of Menéndez, a notorious human rights
violator, could finally proceed.

VII. IMPUNITY UNDER INTERNATIONAL LAW

Judge Cavallo’s decision is probably one of the fullest legal expositions dealing with the applicability of
international human rights law to domestic criminal law in Argentine judicial history. On June 1, 2001, Amnesty
International, Human Rights Watch, and the International Commission of Jurists presented an amicus curiae briefto the
Federal Court in support of Judge Cavallo’s findings.”® Our legal arguments are summarized below.

The Amicus Brief

Under the human rights treaties which Argentina has ratified, the obligation to investigate and punish grave
violations of human rights is considered to be an essential aspect of the state’s duty to guarantee or ensure respect for
human rights.®” Over more than a decade, the Inter-American Court of Human Rights has repeatedly stressed this

*6Susana Viau and Victoria Ginzberg, “la Justicia tardé pero llegé a los marinos,” Pagina 12, October 3, 2001.
'The case is described briefly in Chapter IV.
3 Contesta Vista: Incidente de Nulidad e Inconstitucionalidad, Case No. 9,481, October 2, 2001.

* Amnesty International, Argentina: Memorial en Derecho Amicus Curiae sobre la Incompatibilidad de las Leyes de
Punto Final y Obedencia Debida con el Derecho Internacional (Al index AMR 13/012/2001/S), presented to Sala Il de la Camera
Nacional en lo Criminal y Correcional Federal, Buenos Aires, on June 1, 2001.

%The duty to try and punish those responsible for grave violations of human rights has its legal basis in the International
Covenant on Civil and Political Rights (Article 2); the Convention against Torture and Other Cruel, Inhuman and Degrading
Treatment or Punishment (Articles 4, 5, and 7); the American Convention on Human Rights (Article 1); the Inter-American
Convention to Prevent and Punish Torture (Articles 1 and 6); the Inter-American Convention on the Enforced Disappearance of
Persons (Articles 1 and 4).
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obligation.®' The state must also offer an effective remedy to victims; provide just and adequate reparation to them and
their relatives; and establish the truth about what occurred. These components of the duty to guarantee respect for
human rights are not optional alternatives, but are complementary and interdependent obligations, all of them

mandatory.”*

The duty to enforce respect for human rights overrides domestic legislation and even imposes limits on national
sovereignty, as was explicitly recognized by the Inter-American Commission on Human Rights in the Chumbivilcas

case:

b1See, for example, Veldsquez Rodriguez (July 24, 1989); Godinez Cruz (Tuly 21, 1989); EI Amparo (September 14,
1996); Castillo Paez (November 3, 1997); Sudrez Rosario (November 12, 1997); Nicholas Blake (January 24, 1998).

62See Juan Méndez, “Derecho a la verdad frente a las graves violaciones a los derechos humanos,” in Martin Abregu,
Christian Cortis (eds.), La Aplicacion de los Tratados de Derechos Humanos por los Tribunales Locales (Buenos Aires: CELS,
Editores del Puerto, 1997), p. 526.
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IN otHER woRDS, HHE SHates Have @ vy fo ResPEct anb fo quarantze fHe Funvavental ricHEs. THESE pubies of fHE Stafes, o
RESPECE GNP f0 GUARANIEE, FoRM fHE CORNERSIONE oF HHE TNTERNGHIONAL PRofECHON system since gy comPrise fie Stafes’
INFERNGFTONAL comMitMENE +o LiMit fHE EYERCISE OF HHIETR PowER, GNP EVEN OF HETR SOVEREIGNEY, vis—a—vis HHE FUNDOMENTOL
RiGHES GNP FREEDOMS OF HHE iNDiviDuaL.”

FaiLure to investicate HUMAN RIGHES vioLaHons anp BRING fo JusHice HioSE RESPONSTBLE FoR HHEM aMOUNES f0 @ DENTAL oF Justice
aND ENFBTLS IMPUNTHY. THis LatHER coneePt s UNDERSHo0D S “HiiE Fotal Lack ofF INvesHGAHON, PROSECUFTON, caPHURE, $RiAL, AND CONVICHTON
OF HoSE RESPONSTBLE FOR @ VIOLBFION oF HE RicHts PRotECHED 8Y HiE American Convention.”™ A state that maintains a situation of
impunity violates its international obligations and incurs international responsibility.

Amnesties and other similar measures which prevent the authors of grave violations of human rights from being
brought before the courts, tried, and convicted, are incompatible with the state’s obligations under international human
rights law. The United Nations’ Human Rights Committee has repeatedly reaffirmed this principle when examining
amnesties adopted by state parties to the International Covenant on Civil and Political Rights, including Chile,
Lebanon, El Salvador, Haiti, Peru, Uruguay, and Yemen. In the Barrios Altos case, the Inter-American Court recently
ruled Peru’s amnesty law to be null and devoid of legal consequences. It held that amnesty laws were, in principle,
inconsistent with the letter and spirit of the American Convention on Human Rights:

Provisions for amnesty, statutes of limitation, or the establishment of exemptions from criminal
responsibility which seek to prevent the investigation and punishment of those responsible for grave
human rights violations like torture, summary, extrajudicial, or arbitrary executions, and enforced
disappearances, all of which are prohibited for contravening non-derogable rights recognized by
international human rights law, are inadmissable.”

Argentina’s full stop and due obedience laws have also been scrutinized by international human rights bodies.
The U.N. Human Rights Committee concluded in 1995 that these laws contravened paragraphs 2 and 3 of Article 2 and
paragraph 5 of Article 9 of the ICCPR.® According to the Committee:

%Inter-American Commission on Human Rights, Annual Report 1995, Case No. 10,559, Chumbivilcas (Peru).

*Inter-American Court of Human Rights, Paniagua Morales and others, Sentence of March 8, 1998, Series C: Decisions
and Judgments, No. 37, para. 173.

%Corte Interamericana de Derechos Humanos, Sentencia de 14 de marzo de 2001, Caso Barrios Altos, para. 41
(translation by Human Rights Watch).

%Final Observations of the Human Rights Committee: Argentina, April 5, 1995. U.N. document CCPR/C/79/Add.46;
A/50/40, para. 153.
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The Committee is concerned that amnesties and pardons have impeded investigations into allegations
of crimes committed by the armed forces and agents of national security services and have been
applied even in cases where there exists significant evidence of such gross human rights violations as
unlawful disappearances and detention of persons, including children. The Committee expresses
concern that pardons and general amnesties may promote an atmosphere of impunity for perpetrators
of human rights violations belonging to the security forces. Respect for human rights may be
weakened by impunity for perpetrators of human rights violations.”’

The Committee pointed out in its consideration of Argentina’s report in 2000 that:

GRoSS VioLA4TONS OF CiviL anp PoLiHical RiGHES DURING MILHARY RULE SHOULD BE PROSECUFABLE FOR 8S LONG @S NECESSORY,
witl aPPLicagiLity as Far Back TN HME aS NECESSARY f0 BRING HHETR PERPEdRAfoRS +o Justice. Tie Commites
RECOMMENDS FHat RIQOROUS EFFORES coNFINVE {0 BE MAbE iN fHis aRed anv #Hat medsures Be faken o enswre Hijat
PERSONS INVOLVED IN GROSS HUMAN RIGHES ViOLAHONS GRE REMOVED FRoM MILHARY OR PuBLic SERVice.”

THe UN. Commitiee acainst TorFURE coneLWED HHat HHE FULL STOP GND DUE OBEDTENCE LAWS WERE “INCOMPAHBLE with HHE SPIRTH anp
PWRPoSE ofF HE [Convention aqainst TorFRe anp OHiER (RUEL, INHUMAN OR DEGARDING TREGHMENF 0R PUNiSHMENF].

Te INFER—AMERTCAN Commission oN Human RiqHis consiDEReD +Hat BY PASSING aND GPPLYING  HHESE Laws, FoGEHER wit Decree
1002/89 PARDPONING +HOSE CONVICIED OF, 0R CHARGED with, HUMAN RiGHES vioLadions, ARGENFING Hav FaiLep fo meEt fis 0BLIGAtON 4o PRoVIDE
dccess 40 8 HEARING BY @ comPEFENT, INPEPENDENE aNp iMPARFTAL +RiBUNGL (Ar¥icLe &1 oF Hie AMERTCAN Convention on Human R?cn%s) as
WELL as HHE RiGHE 4o gupicial PRoteckion (Arkicle 25).°

GIvEN fHe ARGENFINE GOVERNMENT'S FREQUENY cLatm 41idt pomESHC Laws N FORCE OVERRTDE HHE JURispiCHON oF courts, Naional or
FOREIGN, 40 +RY HUMBN RIGHES OFFENDERS, T+ fs MPoRIaNE +o Note Hlat HE INFER—AMERTCAN CovrE of Human Ricits 1as RePeateply stressep
HHo+ vomeESHC Laws MY NEVER BE TNVOKED 40 JUSHFY +HE NON—0BSERVANCE oF FREAHY 0BLIGAHFIONS. IN @ 1994 GDVISORY OPINION, HHE COURE FOUND
UNGNMoLsLY fHat:

HHe PROMULGEHION OF @ LBw TN MANiFESE coNFLicE wWitH HHE 0BLIGAEIONS 8SSWMED BY @ state UPON RAHIFYING oR GPHERING Yo HHE
ConveNEiON §s @ vioLation oF gt #rReaty. FurbERMORE, TF suel vioLation GFFECts HE PRotECHED RiGHES OND FREEDOMS OF SPECIFiC
INDIVIDUALS, T+ GIVES RISE +0 INFERNBHIONAL RESPONSTBILIHY FoR HIE state N QuesHon.”

bid.
8Final Observations of the Human Ri ghts Committee: Argentina, November 3, 2000. U.N. document (CPR/(Q/70/ ARG, Para.

Committee Against Torture, Communications No. 1/1988; 2/1988 and 3/1988, Argentina, November 23, 1989, para. 9.
"Inter-American Commission on Human Rights, report no. 28/92 (Argentina), October 2, 1992, para. 50.

"' Advisory Opinion OC-14/94 of Decemger 9, 1994, NAERNGHONGL RESPONSTERLIAY FOR HIE PROMULGEHIN OND ENFORCEMENS OF LS N
VIoLOFON OF FHE Cowention (ARES. 1 D 2 oF HIE AMERICON CONVENFTON N Hmdn /ffc';/{s), Para. 0.
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JWGES N> GOvERNMENES oFFEN GRGUE 1At cowRis canNot BE HELD RESPONSTBLE UNDER TNFERNGHONGL Law SiNCE gy are
CONSHHUHTONALLY 0BLIGED f0 APPLY HIE Laws TN FORCE. THEY contEND H1dd, TN @ peEMocrAcY Hiat RESPECES e SEPARAHON OF POWERS, ONLY HHE
LEGTSLAYIVE BRANCH MAY REPEAL, ANNUL OR MODTFY HHE LAws. CustoMarY INFERNGHTONGL Law, HOWEVER, CONSTRERS ALL HHE BRAONCHES oF HE state
to BE RESPONSTBLE FOR COMPLIANCE wit HHE state’s infernationaL osLigations. As Article 6 ofF e UNHep Nations’ DraFt Articles oN
State ResPonsigiLity, UNDER PREPARAFION BY HHE INFERNGEToNAL Justice Commission SiNCE 1955, states:

THe conpuct oF N ORGAN OF HHE SHAtE SHALL BE CONSTOERED @S AN Act oF #at SHAtE UNDER INFERNGHTONGL Law, wHEFHER
fHat orRGAN BELONGS 0 HHe consHHUENS, LEQTSLAtiVE, EYECUHIVE, JWwicial oR OFHER POWER, WHEHHER s FUNCHIONS ORE oF
N INFERNGHONDL OR ON TNFERNGAL CHARACHER, NP wWHEFHER T HoLPS @ SUPERTOR OR @ SUBORPINGIE PoSHioN iN fHe
ORGANTZAHON oF Hie State.”

THe JUpTciary, iN PARFCULAR, Must coMPLY withl HE SHAE'S INFERNGHTONDL 0BLIGAHONS BY BPMINTSIERING SUSHCE TNDEPENDENTLY AND
MPARETALLY; OBSERVING JUPTCTaL GUARANIEES; INVESHGAHING, PROSECUEING GNP PUNTSHING +HE PERPEFRAFORS OF HUMAN RIGHFS vioLaHioNS: anp
QUARANFEEING HHE RiGHE +o Justice anp N EFFECHVE REMEDY +o vickiMS oF GRAVE HWMAN RIGHES vioLadions anp HHETR FaMiLies. THE cowris
ORE SHLL 0BLIGED {0 CORRY oVt HHESE FUNCHIONS EVEN WHEN 0 DO SO wWOULD MEGN REFUSING {0 @PPLY LEQTSLAHION TN FORCE. BY GPPLYING Lows
HHat Prevent fHem FrRom GUARANIEEING INFERNBHONALLY PRoJECIED RigHES, HHEY INCWR HHE sHAfE’s INFERNAHONAL RESPONSTBILIHY.

EYfRaFERRIFORTALIY AN UNivERsAL JuRispiction

IN $He HHReE YEARS HHAt HAVE PaSSEDL STNCE HIE BRRESE OF (ENERAL PiNocHE! SN Lonbon iN OctoBer 1993, $HE PRINCIPLE OF UNTVERSAL
JWRISDICHTON FOR GRAVE HUMAN RIGHES CRIMES HAS BECOME EVER MORE WiDELY ACCEPIED, ACCORDING fo HHiS PRINCIFLE, some criMes (beFinep as
“eriMES AQAINS HUMANTHY”) BRE SO SERTOUS HHat ONY COWRY MAY PROSECUIE HIoSE RESPONSTBLE FOR FHEM, REGARDLESS OF HIE NAFONGLTHY oF HHE
PERPEFRALORS OR VickiMS, OR WHERE HHE CRIMES WERE CoMMiHED, A PRINCIPAL PRAGMAIIC REASON wHY TNIERNGHIONOL LAw PROVIDES FOR
UNTVERSAL JURispICHioN Ts 4o Make SURE HHat HHERE S No “SBFE HAVEN" FoR HHOSE RESPONSTBLE FoR HHE mMost SERTOUS €RIMES. ALHHOUGH DEEPLY
ROOFED IN INFERNGHONAL Law SINCE HHE SECOND WORLD WAR, UNTVERSAL JURTSDICHION waS EYERCISED VERY SPORADICALLY UNHL HiE Late 1990s,
WHEN HHE NUMBER OF sucl PRoSECUEioNS MULETPLIED,

PROSECUFiONS CONDUCHED BY NON—ARGENFINE CourEs iNto BBUSES commiHED BY ARGENIINE SHAIE AGENTS N ARGENFING ALso GREW N
NVMBER DURING HHE 1990s, 8s @ RESULE oF LEGTSLAtioN BLockiNg FURFHER HuMAN RiGHEs 4RidLs iNSTOE fHE countRY. Just @s HHE MPUNTEY Laws
WERE INFRODUCED {0 SHAVE OFF MILTHARY REVOLY, SUCCESSTVE GOVERNMENTS HAVE REFUSED +0 CooPERBIE witH FHESE HRTOLS FoR fHE SAME PoLiticaL
REASONS. S0 FaR, ARGENIING HAS FaiLed 4o EYIRAPTHE @ SINGLE pEFENDANE. THOSE wHo FACE, OR HAVE FACED, JUSHICE iN FOREIGN COVRES HAvE
BEEN ORRESTED DURING #RTPS OR WHILE LIVING @BRo8D, OR HAVE BEEN HRTED /v FESENEA.

As is vsual N oHHER COWNARTES, HHE Law FAVORS PoMESHC CouRES OVER FORETGN ONES iF HHE EYFRADIHION CRIME was committED BY AN
ARGENFINE N ARGENFING. AN ARGENFINE CTHTZEN FACING EYFRADIFION MAY 0P4, ds aN aLternative fo eydravition, fo BE HRIED BY aN ARGENEINE
coWRE” [F @ CRIME FOR wHicH EYFRADTHON S REQUESIED ALSo FALLS UNDER HHE SURTSDICHON OF GN ARGENHINE CourY, EYFRADTHON WoULD ONLY BE
BLLOWED F HHE COLLECHON OF EVIDENCE WERE CLEGRLY EBSIER N HHE FOREIGN COUNIRY.”

IN sHort, HHE LEGAL, 8s wELL @S +He PoLitical carps, ARe stackep aqdinst fHe EYIRAPTHON 0 FOREIGN COWNIRTES OF FORMER
ARGENHINES BCCUSED BY FOREIGN COVRES OF HUMBN RIGHES BBUSES CoMMIHED N ARGENFING. HoweveER, H7S IN No way DIMINTSHES +HE MPORIANCE
FOR ACCOUNIABILIEY OF PRoSECUHONS CONPUCHED iN OFHER COUNIRTES. UNDER HHE PRINCTPLE OF AUF DEDERE, AUf JW/iCARE (effrer extravite or
chz), GOVERNMENTS FHat REFUSE FOR WHOFEVER REASON HHE EYFRADIHON OF CTHiZENS WANIED FOR CRIMES AGATNSE HUMONTHY GRE 0BLIGED f0 +RY
Hrem at Home. Conpucting suel RiaLs s HE oNLY SBHSFACHORY RESPONSE OF @ GOVERNMENY HdH CONSTSTENTLY FURNS DowN EYFRADTHON. THiS §s
WHY PROSECUHIONS BY FOREIGN COURES AbvANCE AccountasiLity eveN HHougH +He oBstacles +o suel #RidlLs BEING HELD @BRoA> ™mMaY BE
OVERWHELMING.

T2Report oF HHE UN. INFERNGHTONGL Low Commission oN HIE woRk oF i+s Fory—gicH#H session, May 6—Juy 2, 1996, U.N. Document
A/51/10, p. 6.

B Article 12 of the Law on International Judicial Cooperation.

™ Articles 5 and 23 of the Law on International Judicial Cooperation.
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Vill. - TRANSNATRONAL JUSTICE

PROSECUEIONS OF FORMER ARGENFINE OFFICERS BCCUSED OF CRIMES AGATNST HUMANTHY HAVE CONEINVED iN SEVERAL EVROPEAN CoUNIRiES o
8 QUICKENING Pace over HiiE Last YE@R. CLose Historical #7Es BetweeN ARGENFING anp SPAIN, [HaLy, ano FRANCE, ano H1E PRESSWE oF
dctivists From HE sizedBLE ARGENFINE TMMIGRANE aND EYILE coMMUNTHES TN FHESE couNIRiES HAvE BEeN AN iMPoRfaNt Factor N HHeESE
PEVELOPMENYES. DIFFERENCES IN HHE EYFRAFERRTHORIAL JURiSPICHON RECOGNTZED IN HHE LEGAL Systems oF +HE COUNFRTES CONCERNED HAS
TNFLUENCED FHE SCOPE oF HHESE INVESHGAEIONS OND FHE CHARGES ON wHicH HHEY HAVE BEEN BASED.

SPAIN'Ss HigHESE coWrY, e AWiENCTa NacioNaL, DERTVES Tts auiHoRTY +o 4RY ARGENFINES FOR HUMEN RiGHES violations commitep iN
ARGENIING FRoM HE RUE oF “UNivERSAL JURjSPicHON”: HHE PRINCIPLE fijaf EvERY state Has an iNtERest IN BRINGING fo dustice g
PERPEIRAIORS OF PARFICULAR CRIMES OF INFERNGHONOL CONCERN, No MIHER WHERE HHE CRIME waS comMiHED, NP REGARDLESS oF HiE
NBHONOLTY oF HHE PERPEFRAIORS OR HHETR victiMs, SPaNiSH Laws GivE s cowrts PoWERS 40 #RY HHE CRIME OF GENOCTDE WHEREVER OND BY
wHOMEVER 7 s commitep, THE 4Rials conpuctep N [HaLY anp FRANCE HAvE BEEN BASED MORE NARROWLY ON HHE PRINCIPLE oF “Passive
NatTonaLHy,” wiiel gives HIETR cowris JuRjspiction 40 FRY $HoSE RESPONSIBLE FOR CRIMES ComMitED aQaINSt FHETR CTHIENS WHEREVER fiE
CRIMES ORE CoMMitHED,

Successive ARGENFINE GOVERNMENFS HAVE REFUSED 40 COOPERME witl FHESE PRoSECUHONS. PRESTDENE MENEM CEGORTCALLY OPPOSED
HHEM S ON UNWORRAONIED TNFERFERENCE BY oHHER states iN ARGENFINE Sovereiandy. He cLatvep H1at ARGENFINE COWRES Hap SOLE SURiSDICHON
fo #RY criMES committep iN ARGENEING, EVEN wWHILE pomEStic LEGTSLAioN NP HiS owN PRESTDENETAL PARPONS MabE sucy +Ridls aLL guf
iMPossTBLE. THE PosiHon ofF HHe DE LA RUa GoveErNvENY, ALHHOUGH DiSCREEILY MUIED, HaS BEEN HHE SaME. [+ August 2001 RefusaL 4o extravite
NAvaL INFELLIGENCE oFFicER ALFREDO Astiz —— Profeciep BY aMNESEY Laws af Home —— aLL Buf GUARANFEED HiM TMMUNIEY FRoM PRoSECUEiON
FOR NUMEROUS CASES oF “DisaPPEARANCE.”

By contrast, ARGENFING HAs GIVEN STRONG SUPPORY fo HiE EstaBLisHveNt oF HHE INFERNGFHONAL (RiMiNGL Court (1) 40 veaL wit
WaR CRIMES, GENOCTDE, AND OHIER CRIMES AGAINST HUMANTHY. As @ sigNatory fo e SHatute oF RomE GND @ MEMBER OF HHE GROWP oF “Like—
MINDED COUNIRTES” Hiat PLAYED @ KEY ROLE IN DROFFING HIE COWRF's manvate (FINGLLY aPPRoVvED 8t HHE Rome CONFERENCE oN JULY 17, 1999),
ARGENIING INSiSHED HHAt ENFORCED DISAPPEARANCES SHOULD BE NCLUDED S “cRimMES AGaiNSt Humantty” anp Favorep GiviNG HHE cowrt’s
PROSECUIORS WIDE POWERS OF INVESHGAHON. ARGENIING RAHFiED HHE statute on Fegruary ¢, 2001, Making i oNE oF HE FiRst HHiREY—ONE
conNiRiES 40 HAVE DONE S0, (STvdY RAHIFICAkONS BRE REQUIRED UNDER HIE HREBEY fo BRING HIE COWRE iNto oPERa+?0N.)

NoNeFHHELESS, BotH HHE COWRES OND HHE GOVERNMENES HAVE MUSIERED AN 8RRAY OF Political anp LEGAL BRGUMENTS fo SUsHFY HHETR
Lack oF RESPONSE $0 HHE REQUESES OF FORETGN JWGES N €OSES witl ARGENFINE vEFENDANYS. THEY HAVE QUESHIONED HHE SWRispiction oF
FORETGN JWGES OVER CRIMES CoMMTHED TN ARGENHING, DISPUFING HHE RELEVANY LAwS OF $HE COUNFRTES CONCERNED.

WHERE INFERNGHONGL CRiMES Like FoRFRE aND “DiSAPPEARANCES” GRE CONCERNED, @ StAte is Not JUsHFIED TN REFUSING, ON
FERRTHORTAL GROUNDS, +0 COOPERAIE wWitH PROSECUEIONS TN OFHER COUNERITES iF poMESTHC LEQTSLAHION PREVENES sucy RTALS BETNG MOUNFED N
s owN HERRIORY. AS NOFED GBOVE, WHERE CRIMES AGATNST HUMANTEY GRE CONCERNED, COURES GRE BOUND UNDER iNFERNGHIONAL Law BY HE
PRINCTPLE OF AUt DEDERE Auf JwicdRe (ETHIER EYIRADHE 0R 4RY). A GOVERNMENF S FACED, TN EFFECE, wWiH @ CHOICE BEWEEN REMOVING
pomesHic ogstacles o suey HRiALS OR COOPERAFING witH PROSECUFTONS CoNDUCHED ELSEWHERE.”

"In the proceedings in the House of Lords debating the request by Spain for the extradition of General Pinochet, Lord
Browne-Wilkinson described the principle of aut dedere aut judicare (either extradite or try) to be the essence of the United
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Nations Convention against Torture. Lor> BRowNE—WILKINSON, JWGMENE — REGING v. BORHLE OND FHE (OMMISSTONER OF PoLicE FoR HHE MEFROFOLTS
ano OHIERS EY PARFE Pinoctet (On APFEGL FRom 8 Divisiondl (ORE oF HIE QUEEN's Beney Division)) Marew 24, 1993.
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ARGENFINE POLTHCIANS HAVE GDVANCED VaRioUs BRGUMENIS 40 0PPoSE HE JURTSPICHON OF FOREIGN cowRis. Fears Have eeen
EYPRESSED AB0VH JWRiDicAL cHdos, vioLatioN oF SovereiGNHY, HHE PoLiticizatioN ofF Justice, oR DEPRIVAL OF DUE PROCESS. IN CERIGIN
CTREWMSHANCES, SUCH CONCERNS MIGHE BE JUSHFTED. However, INFERNGHONAL Law REQUIRES #Hat FHEY BE FOUNDED ON LEGAL BRGUMENT N EdcH
PORFTCULAR CASE. SOVERETGNFHY fS USUALLY AN TNVOLTD REGSON FOR REFUSING HHE EYFRADTHION OF SOMEONE GCCUSED OF 8 CRIME AGAINSH HUMANTHY
wHicH 7s sugsect 4o UNTVERSAL SURiSDICHioN, BUE T MiGHE BE vaLiD TN ofHER casES. ARGENEINE EYERADIHION Law dctvaLly Prodigits EyfRapHiON
“WHERE SPECiAL REASONS OF NOHTONAL SOVERETONDEY, SECWRTHY OR PUBLTC 0RDER” BRE TNVOLVED., WHILE +HE GOVERNMENE MAY HAVE La+THube N
INFERPREFING WHEN HHESE SPECiAL CURCUMSHANCES MY B2 TNVOKED, sucl Latifupe cannot B LiMitLESS.” ARGENEINE Law dLso PRoiigits Hig
EYFRADTHION OF ONYONE FOR PoLifical crRiMES, But EYPLICIILY states gt waR CRIMES, CRIMES AGAINST HUMANTHY, 8SSASSINGHIONS oF HEQPS oF
SHate NP MEMBERS OF HETR FaMILY, aND Acts oF JERRORISM, GRE Not 40 BE CONSTDERED PoLitical criMes.” FURHHER, EXFRAPTHION Law NoRMALLY
PROUTBiFS EYFRADHIONS +0 COUNIRTES WHERE HHE DEFENDONE wWoULD Not RECETVE @ FATR RiAL, OR wollp BE SuBJECt 4o fHE vEAHH PENOLEY TF
convictep,

NONE OF HHESE BRGUMENFS SHoWLD BE UsED N HHE @BsHRAct ds @ PRefeyt For SHRUGGING oFF EIRAPIHON REQUESES. APPedLs fo
NBHONOL SOVERETGNFY MY HAVE RHEFORTCAL POWER WHEN EXFRADTHION REQUESTS ORIGINGHE TN FORMER EVROPEAN COLONTAL PowERS, LikE SPaiN, But
HHey Have No LeGaL JustiFication. SINCE most eyfrRapitioN REQUESES HAvE BEEN LAUNCHED FRoM EVROPE, T was HEGRIENING fHat @ Latin
AMERTCAN state, Meyico, was HIE First 4o GRANF HHE EYIRADIHON fo SPAIN oF 8 Notorjous ARGENFINE HoRFVRER, N FEgrRUaRY 2001, TiE
PORIRAYAL OF HHE TSSVE BY MANY La$iN AMERICAN GOVERNMENFS 8S INFERFERENCE BY MEDDLING EVROPEAN NAHIONS, HOS BEEN 8 CONVENTENT EYCUSE
FOR GOVERNMENTS UNWILLING 0 €ONFRONF HHETR RESPONSTBILHY +0 Hold FORMER OFFicials dccountasLe.

Supreme CowrY Justices iN CHiLE anp ARGENFING HAVE BEEN DSMISSTVE GNP UNCOOPERGHVE N RESPONSE 40 REQUESTS For HHE
PEFENFION OND EYIRADTHION OF CitizENs oF BotH COUNIRIES wWANIED FOR HUMAN RiGHES vioLadions. AMONG 4RTAL CoWRE JUDGES, HOWEVER,
COOPERAETON OND CROSS—FERFILIZALION N HIE PPLICAFION OF HUMAN RIGHES DOCERINE OND JURISPRUDENCE HAS BECOME TNCREASINGLY CoMMON. THE
ARGUMENES USED BY JUbGE MarQuevicl iN fHE VIDEL@ CASE, FOR EYAMPLE, APPLIED FoR HHE First IME N ARGENFING DOCHRINES VSED BY SPANisH
JWGE BALIAsAR GARION IN His INDICIMENE oF ARGENFINE OFFICials FOR GENOCIDE aND +ERRORISM. THE JUNE 30, 2007, bECisioN BY Jwae Maria
SERVINT DE (VBRTA +0 CoMPLY Wit fHE REQUESH OF N HaLiaN JWGE FoR HHE BRRESH oF NavAL oFFicERs ALFREDO Astiz ane JoRGE ViLbord, BotH
iMPLIcatED TN “DisAPPEARANCES”OF [HaLiaN NafionaLs 8t +HE ESMA, was HHE First FiMe FHat aN ARGENHINE Covrt Hav oRDERED HHE aRRESY OF @
NOHTONBL ON HHE ORDERS OF @ FOREIGN JWGE. THESE DEVELOPMENIS GRE ENCOVRAGTING.

THe SPaNisH GENoCTE INpTchmENt

ON NovemBer 2, 1999, Jwae BaL+azar (arioN of HE FiFtl Central Covrt of INsHRUCHON SN MADRTD FiLED CHARGES AQaINSH NINEHY—
EiGHE MEMBERS oF HHE ARGENFINE GRMED FORCES FOR HHE CRIMES OF GENOCTDE OND 4ERRORTSM. ON DECEMBER 21, 1999, ORPERS WERE fSSUED vid
INFERPOL FOR e RRESH OF FORMY—ETGHE OF HiEM, INCLWING ViDELE, MAssERE, (ALETERT, SUARET MasoN, Busst, MENENDEZ, ViLbozd, Acosta, Astr,
anp PERNTAS. THE CASE ORIGINGHED N @ CoMPLAING FILED oN MARCH 28, 1996, &Y SPAIN's PROGRESSIVE Associakion of Prosecviors (UNiGN
PROGRESTSHA bE Fiscales) JointLy with ARGENFINE HUMAN RIGHES QROVPS SN SPAiN anp HiE PoLikical Pardy [zquicrvd Univd (Uniteo Lert).
INH7ALLY, fHe NvESHGAIION FOCVSED ON SOoME 600 SPaNisH Nationdls orR ARGENIINES oF SPaNiSH PESCEN! wHo WERE @BDPUCHED aND
“DisAPPEARED” FROM 1976 f0 1993.”

Ley de Cooperacion en Materia Penal (Law No.24,767), Article 10.
"'Ibid, Article 9.
"Case No. 19/97-L.

"For a fuller description of the background of the Garzon investigation, see Human Rights Watch, When Tyrants
Tremble: The Pinochet Case (New York: Human Rights Watch, 1999), pp. 14-17.

Human Rights Watch 38 December 2001, Vol. 13, Issue 5 (B)



UNper i4s pomESHC Lo, SPAIN HAS JURISPICHON +0 +RY CERIAIN SERTOUS CRIMES CommitteD oUisiDE iis 42RRIHORY. THESE INCLUDE
GENOCIDE, 1ERRORISM, PIRACY OND HIE HIGHIACKING OF BTRCRAFY, FORGERY OF FOREIGN CURRENCY, PRoSHHUEION, aND DRUG—HRAFFICkinG.”
JWRispictioN s EYERCiSED BY HHE PENGL CHAMBER oF +HE AWiENCid NACioNdL, SPAIN's HicHESH coVRE, CENOCIDE S @ CRIME AQAINSH HUMANTHY
UNDER cUsTOoMARY TNFERNGHONAL Law, GND 7S PROSCRTBED BY HHE CONVENETON FOR HHE PREVENFION GND PUNTSHMENT For HHE (RIME OF (ENOCDE,
wiicH SPaiN RAFFiED ON SEPIEmMBER T3, 1968."

ON Novemeer 5, 1998 e ELEVEN MEMBERS oF HHE PENGL CHAMBER oF HHE AUDTENCTA NACTONAL CONFIRMED UNGNTMOUSLY 4t SPaiN was
QUALTFTED 0 INVESHQBIE CRIMES OF GENOCTDE, $ERRORISM, OND f0RFVRE commitHED BY MEMBERS oF HHE MILTHARY GOVERNMENES oF CHILE anp
ARGENFING. THE AUDTENCTA NACTONGL BLSo CONFIRMED HHAY $HE SPANTSH COURES COULD EYERCISE UNTVERSAL SURTSDICHTON 40 $RY @ NON—CHTZEN FOR
CRIMES AGAINSE NON—CHHizENS CoMMIHED oUiSTDE OF SPAIN'S NatoNaL +ERRHORY. THIS PECTSTON ALLOWED HHE CHARGES f0 BE EYPANDED +o
INCLUDE CRIMES AQAINSt NON—SPANTarDs.”

%0 Article 23.4 of the Spanish Organic Law of the Judiciary.

RIGENOCTDE 7S PEFINED BY HHE UNTHED NatioNs iN HHE CONVENETON For HHE PREVENFTON OND PUNTSHMENE oF HHE (RIME OF (ENOCTDE (1949) as “any oF
HE FoLLowiNg acts committep with INFENE +0 DESEROY, TN WHOLE 0R IN PaRY, @ NatioNaL, EHHNTcaL, RACTAL oR RELIGTOUS GROVP, 8S Suc:
(a) KiLLING WMEMBERS OF HHE QROVP:
(B) (AVSING SERTOUS BobiLY 0R MENFAL HARM fo MEMBERS OF +HE GROUP;
(C) DeLTBERGIELY INFLICHING ON HHE GROUP CONDTHIONS OF LiFE calculater fo BRING 8BovH Tts PHYsicaL DESTRUCHON TN WHOLE OR iN PaRE:
(b) MPOSING MEGSURES INFENDED o PREVENF BIRHHS witHiN FHE GROUP;
() ForeieLy 1RANSFERRING CHILDREN oF HHE GROWP o anoHHER GRouP."
Ar¥icLe 2, CoNveNFioN ON HHE PREVENFTON GNP PUNISHMENT oF fiE (RIME OF (ENOCTDE.

%2Judge Garzon argued that the concept of genocide is applicable not only to the whole or partial elimination of groups
based on nationality, ethnicity, race, or religion, but also to minorities sharing the same racial, ethnic or religious characteristics as
the rest of the population, singled out solely on political or ideological grounds. The Spanish prosecutor challenged this
interpretation as exceeding the terms of the United Nations Convention for the Prevention and Prosection of Genocide, but the
Audiencia Nacional upheld Garzén’s classification of the crimes as genocide.
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ARGENFINE €oWRIS REFUSED {0 COOPERME witH HHE SPaNiSH GRRESH ORPERS. DWRING HHE FollowiNg YE@R, 2000, (ARION'S
COWNIERPARY TN ARGENFING, FEpERAL JWaE ALFREDD LTHERES, SFONEWALLED BY RATSING FORMAL DEFECHS OND FORWARDING REPEGHED REQUESTS FOR
iINFORMAEION fo HHE SPaNisH cowrt. DesPHe @ giLaferal swicidl cooPeERAFioN FREAHY N FORCE BEIWEEN HE fwo COWNIRTES SiNcE 1997,
Justice Minister Ricarpo (it LaavebRa REFUSED $0 CoMPLY with FHE GRREST ORDERS, CiHiNG fHE FiME a4 HAD PASSED SINCE HHE CRIMES WERE
commiHep, THis Foot—pRAGGING BY HHE DE LA Ria aoMiNiSIRAFTON was @ LESS 0PEN REJECHON HHAN (ARZON'S PEFHIONS HAD RECEIVED FRoM HiE
MENEM GOVERNMENE, BUF iis eFFEcts were HiE save.” (On JaNvary 26, 1998, MENEM b FSSUED @ DECREE DENYING JUPiCiaL ASSTSEANCE ON
qrowps fat fHe SPaNisH PrRosecUiion ENFATLED @ vioLadion oF ARGENFING'S SOVEKETG'NH.)M

¥In a letter to his Spanish counterpart, dated January 15, 1997, Argentine Foreign Minister Guido Di Tella wrote: “Even
if these defects are remedied it must be pointed out that the govenment of Argentina has veeives 4o rResEct Hie REQUESH FoR Jwicial
NFERNGHONBL BssistaNce, siNce 7+ REFERS fo Acts HHat 0ccWRRED IN FHE FERRTFORY OF OUR COUNFRY, wHiCH, BCCORDING +0 OWR LEGTSLAFiON IN FORCE GRE OF
EYCLUSTVE COMPEJENCE OF 0WR CoWRES, wHicH HAVE QLREGDY +8KEN cHioN ON HHEM, N SOME COSES PULY CoMPLEFING #RiALS GNP iN 0HHERS PECLARING PENAL
dction fo BE EYFINGUISHED ON HHE BASTS OF LAWS EYPRESSLY REFERRING 0 sucy cases.” PrRovivencia beL Magisiravo Juez BaLtarar (arzon, Mavriv, Janvary
23, 1997.AVATLABLE 8+ WHP:/ /. DERECH0S.0RG/NTZKOR/BRG/ESPANE/ COOP HimL

%Decree 111 of January 26, 1998, published in the Official Gazette on February 9, 1998, with the signatures of Minister
of Foreign Affairs Guido Di Tella, and Minister of Justice Ratl Granillo Ocampo.
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In September 2001, Argentine Judge Gabriel Cavallo ordered the arrest of seventeen former military and police
officers, and a civilian, Victor Brusa, implementing another warrant issued by Judge Garzén. Brusa, who was a federal
judge until he was fired by a judicial review body in 2000, was accused of forcing tortured prisoners to sign
incriminating confessions. On Novemger 16, 2007, BARELY pays BEFORE HHis REPORE wENt Fo PRESS, DEFENSE Minster Horacio Jaunarena,
ACHING For HIE FORETGN MINTSIER wHo wasS BBSEN FROM HHE COUNFRY, REBSSERIED HHIE FERRTHORTAL BRGUMENE +0 DENY JWGE (ARION'S REQUESH.

JauNareNG dssertep fHat, IN SOME oF HHE C@SES, T was MPoSSTBLE fo CoNFINVE with HERR RidL “DUE 40 LAwS IN FoRCE HHa$ wWERE
APPROVED BY HHE constHuEioNaL autoriHies of e RePuslic,” @ cLEAR REFERENCE fo HHE GMNESHY Laws oF 1996 anp 1987.”

As 8 ResuLt oF fifis ReFUSAL fo CooPERME, Most oF HHOSE ON (BRION'S List oF inpicdges aRe sHiLL aF LARGE TN ARGENFING, fHE
ONLY HaveN Lert 4o feM wHILE TNFERNGEIONDL BRRESE WaRRANFS REMAIN TN FORCE. AN EYCEPHON wlSs NavalL oFFICER AbolLFo SCiLiNGo, wHo
APPEARED VOLUNFARILY fo testiFy BEFORE (jaRZON oN OctoBeER 7, 1997, AFHER SCiLiNGo CONFESSED 41t HE Hab Par{iciPated iN “beaty FLigHts”
iN wHicH pEfaiNeES HELD @t FHE ESMA HAp BEEN DRUGGED anp FHROWN FRoM PLANES iNto HHE AfLantic, HHE SPANTSH SWGE PROMPELY ORDERED
HiM BRRESEED anD Haken fo e MavRi> PRiSON oF CaRABANCHEL. ON APRIL 19, 1999, GARION iNDictED SCILINGO ON CHARGES OF GENOCTE 8ND
FERRORTSM, STNCE JANVARY 1998 HE HAS BEEN FREE ON BaiL, Bt PREVENIED FRoM LEAVING SPAIN. So FaR, SCiLiNGo Has Lost dLL oF His aPPedLs.
Wis #R7AL conINUES.

ALlegep forRMRER Ricarpo MiGUEL (avallo s HHE ONLY ONE OF (ARION'S INDICHEES wHo HAS BEEN DEFATNED BY @ HHIRD COUNIRY oudsinE
SPaiN aNp ARGENFING.  Accorbing fo HHE invictMeENt, CavaLlo, dLids SERPico, MARCELD, 0R MiGUEL ANGEL Cavallo, was 8 MEMBER oF HHE So—
CALLED 3,32, +ask FoReE (CHARGED Wit CARRYING oUF ABbucHions aF ESMA) in 1977 anp 1978, From JANVBRY 1979 UNFIL JBNVARY 1990 HE wals iN
cHaRGE oF HE “FisHtank,” @ SPeciaL zoNE oF HHE ESMA SN wHiCH PRISONERS WERE FORCED 0 USE HHER skills fo PRomote HHE PoLifical
COMPAIGNS oF APMiRAL Massera.”

MeMBERS oF Meyico’s Fepgral Jwicial PoLice arresten (avallo, wio HELD #HE JoB OF biREctoR 8 Meyico's NationaL Vedicle
Reaistry, oN August 24, 2000, 8¢ CanciN @iRPoRY. Cavallo was HRYING fo EscaPe 4o Buenos AiRes, aFtER His REdL foENTHY Hap BECOME
kNowN.”

ON Janvary 12, 2001, Meyico's SivHH District (riMinaL Jwae, Jesls (uapaLuPe Luna AL¥amiraNo, ccePiep @ PELHON For (avallo’s
eYFRADTETON +o SPAIN GFFER CONFIRMING HHE EYFRA—FERRTHORTAL JURiSDICHON OF HHE SPANTSH cort. JWwGE LUNG ALso AGREED with HHE SPaNisH
cowRt Hiat Hle carRGES Pip Not vioLate HE PRINCTPLE oF NON—REFRoBCHVIHY, dLHHOUGH HE EXCLWED foRFVRE 8S AN EYIRAPIFABLE CHARGE ON
GROWDS fHat UNDER MeYicaN Law fHis cRiME was suB3Ect 4o @ stafuie oF Limifations.

%Resolution, Ministry of Foreign Relations, November 16, 2001 (translation by Human Rights Watch).

%He is accused of the torture of Thelma Jara de Cabezas and the extrajudicial execution of Ménica Jauregui and Elba
Delia Aldaya on the night of January 10-11, 1977. The ESMA squad that murdered them kidnapped Jauregui’s two children, two-
year-old Emiliano Miguel Gasparini and his younger brother, Emilio Benigno. The children were held for two months in order to
force their father, Juan Alberto Gasparini, who had been arrested also, to give information. Gasparini was systematically tortured
until the children were finally handed over to their grandmother, and was not released until twenty months later.

¥ Excelsior (Mexico), “Arrestan al Director del Renave,” August 25, 2000.
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ARGENFING'S INHiaL STLENCE 8t HHE DECISTON waS BROKEN wWHEN FHEN—MiNiSTER oF DeFENsE Ricarpo LGPEZ MURPHY GNNOUNCED ON
Fegruary 1 +ra+ “Hiings +Hat Have HAPPENED N ARGENHING MUst BE SWGED TN ARGENFING,” GNP +HaH No COUNFRY “SHOWLD BE RECOGNTIED 8S
HaviNG HHE caPacity 4o BE @ CovR} OF GPPEALS FoR DECISTONS GpoPHED FREELY BY ARGENFINES.” ON HE FoLLowing pay, Mesican MiNisteR of
Foreian AFFaiRs Jorae Castanevd, INVOKING AN EYIRADIFTON #REAHY IN FORCE BEhWEEN MEYico anb SPAIN, ANNOUNCED +gt HiE Meyican
GOVERNMENT HaD @PPRovED JWGE Luna’s evtrapiHion Request. THE Foreion MiNistRY PECISION was BROGPER FHAN JWGE LUNG'S, SNCE 7 bip Not
EYCLWE His EYIRADTETON FOR FORIWRE, 8S WELL 8S HIE OIHER CRIMES. (AvALLo MMEDTAYELY LobGED @ Hageds corPus aPPeEdL (knowN N MEXico 8s
OMPARO). THE GPPEAL HEGRING wils EXPECHED fo REACH HHE MEXicaN SUPREME CoWRY 8% Hifis WRIHING.

THe OLivera Degacle

Just over hvo wEEKS BEFORE (avaLLo’s GRRESH N CANCUN, oN August 6, 2000, INFERPOL N HaLiaN Police BRRESIED REFTRED ARMY
Ma3. Jorge OLivera iN Rome’s Fiumiccing 8iRPORYE, 8s HE was aBovt 4o Boarp 8 FLiGHt Back to ARGEN$ING. OLIVERA, 8 FORMER CARAPIN4GDA
OND DEFENSE BHORNEY FoR MAsSER@ anb SUARET MAsON, Hav BEEN N EVROPE o FILE @ coMPLAINF 8% e INFERNGHONAL CowrE oF Justice
acainst ForRMER BRIATSH PRIME MinistEr MaRGARE? THACHER For HIE STNKING OF HHE BAHLESHTP (ENERAL BELGRAND TN e FaLkLanps/MaLvinas
waR.

$8«pide Argentina respeto a la territorialidad en el caso Cavallo,” La Jornada (Mexico), February 2, 2001.

Human Rights Watch 42 December 2001, Vol. 13, Issue 5 (B)



ON +e Previous Juy 20, Frenell Jwae Roger Le LofRe Hap fsSUED aN BRRESH waRRANF For QLIVER@ as HIE PRIME SUsPECE N Hlg
“DiSAPPEARANCE” oF @ FRENCH NaTONGL, FWENFY—Hwo—YEAR—0LD MaRTANNE ERTZE TisSEQU, TN HHE PROVINCE oF SAN JUAN, IN wESHERN ARGENEING
on Qctoger 15, 1976.”

ON SePtemeer 19, aF+er QLIVERD HAD BEEN HELD FOR FORFY—Hwo paYs N RoMe’s ReqiNg CoeLi PRisoN, HE Fourdy CHameer of Rome’s
(RiMINGL APPEALS CoVRE DisMisSED HIE FRENCH QOVERNMENE'S REQUESH FOR His EYFRADTHON ON GROUNDS HHat HHE CRIME N HaLY was svesgct 4o
a statvie oF Livifations. OLivERA SMMEDTAELY FLEW BAck +0 ARGENFING. A HHRONG OF FORMER COMRADES—IN—ORMS WELCOMED HiM HoME §N fHE
VIP LolNGE oF Buenos AfRes’ Ezeiza @iRPoRY.

THe cowRr} BASED s DECISTON ON @ PHotocoPY PRopUCED BY OLIVERA'S DEFENSE +£aM DURING HHE HEGRING @S EVIDENCE OF ERTIE’S DEGH,
Now KNOwN +0 BE @ FORGERY. FaR FRoM BEING @ vaLiD veatl cer}iFicate, HiE pocUMENE PHotOCOPTED Was 8 REQUESH FoR @ DEGH cEr¥iFicate
LovGeEp witH He CiviL Register of HHE CHY of Buenos ARES, oN wHicH HHE pafe aNp PLACE oF DEGHH HAp GPPARENILY BEEN +YPED N
BFFERWARDS. A COMPARISON OF HHE RECORD CONCERNED AND HHE DOCUMENE PRODUCED TN CoURE POiNIED 40 @ BLatant avuLteration.” On Octoer
5, Hig (Y oF Buenos ATRES FiLep @ cRiMiNGL comMPLAING FOR FORGERY oF @ PugLic pocwment acainst OLvERA anp His Lawyers. THE
INVESHGEHTON GROUND 40 @ HALE, HowevER, aFFER g PaPER ot HELPep OLiVERA GAIN His RELEASE MYSTERoUSLY DISAPPEARED FRoM HHE FiLE oF
e cowrt PRoceEDINGS.”

TRidLS /N ABSENFG

THe ARGENFINE GOVERNMENY aND HHE SUPREME CoURY HAVE DENTED HHE LEQTIMACY oF #RiaLs oF ARGENINE $ORFURERS COMPLEdED /v
FBSENAA IN 14ALY anp FRANCE. THE SUPREME CoWRY Has RULED +ad +RiALS TN HHE BBSENCE OF HIE GCCUSED VioLGtE DUE PROCESS GUARANIEES IN
He ARGENFINE Constitution, N PaRFicULarR HE RiGHE fo @ DEFENSE.

As @ GeNERAL PRINCTPLE, fluvan Richts WateH BELTEVES H1a+ EVERYONE CHARGED witH @ CRIMINGL OFFENCE Has HHE RiGHE fo B2 Riep
N HHETR PRESENCE So HHat HHEY €AN Follow GND CHALLENGE HiE PROSECUHON CASE ND PRESENY @ DEFENCE, HOWEVER, MANY COUNARTES ALLow
FR7ALS TN ABSENCE UNDER EYCEPHTONGAL CRCUMSTANCES. ALY, FOR EYAMPLE, Llows such $RidLs wHEN HE DEFENDANT iS N “contumacy,” Ha!t is,
Hos REFUSED +0 GPPEGR DESPIHE RECEIVING SUFFICTENT OPVANCE WORNING oF HHE fR7aL. BeFORE sucy @ 1R7dL can starf, He cowrt must
gstasLisy +Hat FHe pEFENDANE RECETVED ADVANCE NotFicatioN SWFFICTENt 4o MoUNt @ DEFENSE, aND FHat HHE pECTSiON Not +o GPPEOR was
VOLUNFARY aND Not HHE RESULE OF FoRCE

% According to witnesses, Erize had been taken to an army camping site used as a clandestine detention center, where she
was tortured and raped. Jorge Bonil, a conscript who served in Olivera’s unit, the 22nd Mountain Infantry Regiment, told her
lawyer that Olivera boasted to the troops of raping “the Frenchwoman” before killing her. Her body was never found, however, and
there was no death certificate “Gobierno Argentino mantiene ‘bajo perfil’ tras detencion en Italia de ex-represor,” EI Mostrador
(Chile), August 9, 2000 (http://www.elmostrador.cl); “Olivera de vuelto al refugio argentino,” Pagina 12, September 20, 2000.

“For evidence of the forgery, see “La defensa de Olivera presentd pruebas falsas en Italia: otro grupo de tareas en
accion,” Pagina 12, September 22, 2000.

*!Centro de Estudios Legales y Sociales, Derechos Humanos en Argentina, Informe Anual 2001 (Buenos Aires: Siglo
Veintiuno, 2001), p. 45.
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maIEWRE, FINGLLY, HUE DEFENDANF MUSE HAVE NORMAL RIGHES OF GCCESS AND COMMUNICAHION witl @ CHOSEN DEFENSE LawYER, ~
Tie UN. Human Ricuts Committee Has HELD HHat v FBSENAA HRIOLS MOY BE HELD IN EYCEPHONGL CTRCUMSHANCES, SIMILAR to HHose
PERMIHED UNDER [HALTON Law. THE commitiee Pointep ouk:

THE RiGHt 4o B2 Present 8t 1RTAL SMPosES DUHES oN HHIE AUHORIEES +o NoHFY HHE dccusep (anp peFENCE COUNSEL) N
SUFFICTENt +iME oF HHE DatE AN LocatioN oF HHE PROCEEDINGS, o REQUEST HE PRESENCE oF HE Accused anp Not fo
IMPROPERLY EYCLWE HiE dccused From e #RiaL.”

If these conditions are fulfilled, trials in absence may be justified, particularly when the extradition of the
defendant is denied by the country in which they reside, and domestic laws make their trial in their own country
impossible. However, Human Rights Watch believes that if the defendant is apprehended and extradited to the country
where a verdict was rendered in their absence, the trial should be subject to a judicial review, and, if appropriate, a new
trial conducted to ensure that the accused receives due process.

In 1983 court investigations began in Italy into the murder or “disappearance” during the military government
of 117 Argentines of dual Italian nationality or Italian descent. The Argentine government failed to respond to a
rogatory letter sent in 1994 requesting assistance. When Roman judge Antonio Capiello arrived in Buenos Aires to
interview relatives in the court office of a federal judge who had offered to help his Italian colleague, the Menem
government reportedly stepped in to prevent the interviews from taking place. Despite this lack of cooperation, the
Italian consulates in Argentina and elsewhere took testimony from numerous relatives of the victims. The court
eventually filed charges against former Naval Prefect Juan Carlos Gerardi, and four seamen of the Naval Prefecture,
Luis Porchetto, Alejandro Puertas, Roberto Rossin, and Héctor Maldonado for the “disappearance” of trade unionist
Astarsa Martin Mastinu and his brother-in-law, Mario Marras.

In addition, Guillermo Suarez Mason and Santiago Omar Riveros were charged for the disappearance of Pedro
Mazzocchi, Norberto Julio Morresi, Luis Alberto Fabbri, Daniel Jesus Ciuffo, Laura Carlotto, and Carlotto’s son,
Guido.” On December 6, 2000, Rome’s Second Criminal Court sentenced Suarez Mason and Riveros to life
imprisonment, and Gerardi and his four co-defendants to twenty-four years in prison, all in absentia, on charges of
kidnapping, torture, and premeditated murder. Army chief Ricardo Brinzoni told reporters afterwards “If the Italian
courts think they have the powers to do it, that is their point of view. I don’t share it.””

Alfredo Astiz

Before President De la Rua took office, he stated that if his government received requests for the extradition of
Argentine human rights violators he would submit them to the courts for a decision on their legal merits. In practice,
however, he has failed to do this. Indeed, there has been nothing to distinguish the policy of his government on this

% Alberto Luis Zuppi, “Los juicios in absentia en el procedimiento italiano - reflexiones sobre jurisprudencia de la Corte
Suprema y el caso Suarez Mason” (unpublished manuscript), pp. 17-22.

“Mbenge v. Zaire, (16/1977), March 25, 1983, 2 Sel. Dec. 76, at 78.
%Laura Carlotto’s mother, Estela de Carlotto, is the president of the Abuelas de la Plaza de Mayo.

%«Brinzoni en contra,” Clarin, December 7, 2000.
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matter from that of Menem. This was clearly seen in August 2001, when the Foreign Ministry rejected a request by Italy
and France for the extradition of former naval intelligence officer Alfredo Astiz.

At the Italian court’s request, on June 29, 2001, Federal Judge Maria Servini de Cubria of Argentina ordered
Astiz’s arrest, and two days later he turned himself in. The arrest order also included former Cap. Jorge Vildoza, alias
“Gaston,” a fugitive from justice since 1985. Both Astiz and Vildoza were wanted as suspects in the “disappearance”
of three Italian-Argentines, Angela Maria Aieta, Juan Pegoraro, and his daughter, Susana, who gave birth to a baby
daughter in ESMA in 1977. % Also wanted by Italy were Massera, Vafiek, Acosta, and Febres. No request was made
for their arrest, since all of them were already being held for the theft of babies in the Massera case (see Chapter V).

With Astiz in custody, France also filed an extradition request. As noted in Chapter II, Astiz played a key role
as an undercover agent in the “disappearance” in 1977 of two French nuns, Alice Domon and Leonie Duquet, and
Azucena Villaflor, a leader of the Mothers of the Plaza de Mayo. Astiz infiltrated the organization, won the women’s
confidence, and gave the signal for the abductions. For this crime, a French court sentenced Astiz in 1990 to life
imprisonment in absentia, after Argentina refused either to try or extradite him. Another crime in which Astiz is
accused is the “disappearance” on January 26, 1977, of seventeen-year-old Argentine-Swede Dagmar Hagelin, for
which a Swedish court has long tried unsuccesfully to obtain his arrest and extradition.”’ The British army captured
Astiz during the Falklands/Malvinas war, but Prime Minister Margaret Thatcher refused extradition requests by Sweden
and France, and sent him home.”®

% Angela Maria Aieta was abducted from her home on August 5, 1976, and was later seen by ESMA survivors in the
camp, one of whom testified that she had watched her being taken away, possibly for execution. A task force abducted Juan and
Susana Pegoraro in a railway station on June 18, 1977, when Susana was five months pregnant. Her husband, Rubén Bauer, was
abducted the same day in La Plata. All three “disappeared.”

?’See the vivid account of these cases in Tina Rosenberg, Children of Cain (New Y ork: William Morrow and Co, 1991)
pp. 79-141.

*Under the Alfonsin government, navy pressure led to the transfer of the Hagelin case to a military court, which quashed
acivilian judge’s order for Astiz’s arrest. A few months later, the Supreme Council of the Armed Forces acquitted him. On appeal,
the Federal Appeals Court of Buenos Aires finally closed the case on statute of limitations grounds on December 5, 1986. The
courts dropped charges against Astiz in the French nuns case in June 1987 under the due obedience law. Human Rights Watch,
Truth and Partial Justice, pp. 41-44.
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In January 1998, Astiz, who continued to work for naval intelligence, boasted in a magazine interview that he
was “the most highly skilled person in the country to kill a politician or a journalist.”” Public outrage was intense and
the Menem government finally cashiered him from the navy. In March of that year a court sentenced Astiz to a three-
month suspended prison sentence for defending a crime (apologia del delito). That conviction apart, he was unscathed
by the action of Argentine courts.

German Warrant for Suarez Mason

Within two weeks of Astiz’s detention, a Nuremberg judge issued an international warrant for the arrest of
Suérez Mason for the abduction, torture, and murder of German sociologist Elisabeth Kaesemann. Kaesemann, who
came to Argentina in 1968 to research an academic thesis, was kidnapped in Buenos Aires on March 9, 1977, and taken
to the clandestine detention center known as Vesuvius. She was executed by gunshot on May 23, 1977.'°On October
17,2001, Judge Gabriel Cavallo placed Suarez Mason under arrest, pending receipt of an extradition request from
Germany.

As noted in Chapter II, because of his high rank Suarez Mason did not qualify for immunity under the due
obedience law, but two years after his 1988 extradition from the United States on thirty-nine counts of murder (see
Chapter XI), President Menem pardoned him. However, as noted in Chapter VI, Suarez Mason was charged in
November 1998 for the theft of babies, and was already in custody awaiting trial when Judge Cavallo issued his arrest
warrant. Although the Argentine government could deny his extradition on the grounds that Suarez Mason was already
on trial by an Argentine court, it could not legitimately stay the extradition permanently unless the defendant was tried
in Argentina also for the Kaesemann killing.

PGabriela Cerruti, “El asesino esta entre nosotros,” Tres Puntos, January 15, 1998.

'%Two months later, Suarez Mason announced that there had been an “armed clash” in which sixteen people, including
Kaesermann, had died. Her father eventually recovered her mutilated body after paying $22,000. An autopsy performed in
Tuebingen showed that she had been shot at close range in the back. Victoria Ginzberg, “El Nuremberg para Suarez Mason:
Alemania pidio6 a Interpol la captura internacional del ex-general,” Pdgina 12, July 13, 2001.
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On November 16 2001, the Argentine government rejected the German extradition request, asserting that his
extradition “would go against the sovereignty of our country, since it would mean invalidating or overriding decisions
adopted by legitimate authorities exercising public powers emanating from the national constitution, and would also
infringe the principle of “non bis en idem” protected in our constitution.” By implication, the decision legitimated the
decision of President Menem to pardon Sudrez Mason before his trial was completed.'”'

At this writing, German investigations were continuing into the fate of some twelve other Germans or
Argentinans of German descent who “disappeared” under the military government.

IX. OPERATION CONDOR

During the mid-1970s Argentina participated in Operation Condor, a plan to coordinate intelligence activity
between the military dictatorships of Chile (whose secret police chief Manuel Contreras set up the operation from
Santiago), Argentina, Uruguay, Brazil, Paraguay and Bolivia. Its purported purpose was to exchange information on the
activities of government opponents and exiles. However, the plan went much further than the exchange of information
and intelligence. It also led to scores of assassinations, the secret detention and transfer of exiles to their home country,
and, in many cases, their subsequent “disappearance.” The security forces of the governments involved worked jointly
in one another’s territory, often covering up cross-frontier transfers by making it appear the detainee had been arrested
locally, or had died abroad. To cover up transfers and assassinations, it stage-managed incidents that were then
“reported” in the local media, making it appear that the victims had been killed in political disputes.

Some of the most notorious crimes attributed to Operation Condor, especially kidnappings and
“disappearances,” took place in Argentina and are now under active investigation by Argentine courts. At this writing,
requests for the extradition of retired military officers who participated in human rights crimes in Argentina are
awaiting decisions by Uruguayan and Chilean courts. In the case of Chile, they include Manuel Contreras and General
Pinochet himself, who is wanted for his role in coordinating the operation, as well as for the murder in Buenos Aires of
retired army general Carlos Prats.

The governments of the region have been just as averse to granting extradition requests from the courts in
neighboring countries as they have to requests from European courts. In 1985 an Argentine court investigating the May
1976 assassination in Buenos Aires of the former President of the Uruguayan Chamber of Deputies, Hector Gutiérrez
Ruiz, and fellow congressman Zelmar Michelini, requested the extradition of four infamous Uruguayan torturers, José
Nino Gavazzo, Manuel Cordero, Jorge Silveira, and Hugo Campos Hermida. These officers, working from
Automotores Orletti, Operation Condor’s base in the Argentine capital, were responsible for the secret detention,
torture, and “disappearance” of dozens of Uruguayans. The request got “lost” in the Argentine Foreign Ministry.
President Menem included Gavazzo and the other Uruguayan officers in his 1989 pardons, reportedly at the personal
request of Uruguayan President Julio Maria Sanguinetti. As a quid pro quo, Sanguinetti allegedly allowed two members

"""Resolution, Ministry of Foreign Relations, November 16, 2001 (translation by Human Rights Watch).
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of the Montonero movement, wanted in Argentina on terrorism charges, to remain unmolested in Uruguay, allowing
Menem to benefit them, too, with a pardon.lo2
The Condor Case in Argentina

'92The impending arrest of Gavazzo on human rights charges led to a civil-military crisis in Uruguay which culminated in
the introduction of an amnesty law in December 1986, of which Gavazzo and the other three officers were beneficiaries. On May
13, 1996, then-Uruguayan President Sanguinetti issued a statement denying having persuaded Menem to concede pardons to the
questioned Uruguayan officers. Sanguinetti later appointed Silveira advisor to army commander-in-chief Gen. Fernando Amado,
ignoring protests from the opposition and human rights groups. See Samuel Blixen, “Menem y Sanguinetti: las culpas en lanuca,”
Brecha (Uruguay), May 17, 1996; Juan Gelman, “El Condor no se entrega,” Pagina 12, March 19, 2000.
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On June 20,2001, Videla, already under house arrest in the “babies” case, appeared in an Argentine court to be
questioned on charges of illicit association, illegal arrest, and torture in connection with Operation Condor.'” Two
months previously, investigating judge Rodolfo Canicoba had issued an international warrant for the arrest and
extradition of former Paraguayan dictator Alfredo Stroessner, now in exile in Brasilia, and of Manuel Contreras, the
former chief of the National Intelligence Bureau (Direccion de Inteligencia Nacional, DINA), Pinochet’s secret police.
Contreras had been released from prison in January after completing a seven-year sentence in Chile for Operation
Condor’s most notorious crime, the 1976 murder in Washington D.C. of former Chilean Foreign Minister Orlando
Letelier and his assistant Ronni Moffitt. However, he was immediately placed under house arrest as a suspect in the
abduction and “disappearance” of a former Chilean copper mine official. On July 3, 2001, in response to Canicoba’s
warrant, Judge Alberto Chaigneau of the Chilean Supreme Court ordered Contreras’s arrest pending consideration of
the Argentine extradition request. This was the first time a Chilean judge had ordered the preventive detention of a
former military official pending an extradition hearing since the Letelier case made international headlines in the 1970s.
The Argentine prosecutor in the Condor case, Miguel Angel Osorio, has also requested Uruguay to extradite Gavazzo,
Cordero, Silveira, and Campos.

In Chile, the Prats family has waged a long legal battle to obtain the extradition to Argentina of General
Pinochet and former intelligence officials of the Chilean military regime for the murder in Buenos Aires of Pinochet’s
immediate predecessor as army commander-in-chief, Gen. Carlos Prats, and his wife Sofia Cuthbert. The couple, who
were living in exile in Buenos Aires, died when a bomb laid by the DINA exploded under their car on September 30,
1974. On November 19, 2000, the Sixth Federal Oral Court in Buenos Aires sentenced the only defendant present in
Buenos Aires, former DINA agent Enrique Arancibia Clavel, to life imprisonment as an accomplice in the crime.

On October 26, 2000, Argentine Judge Juan José Galeano requested Interpol to arrest Pinochet pending his
extradition and that of four senior DINA officials: Gen. Manuel Contreras, Brig. Pedro Espinoza Bravo, Brig. José Zara
Holger, Gen. Ratl Iturriaga Neumann, and two civilian agents, Jorge Iturriaga Neumann, and Mariana Callejas. The
judge accused Pinochet, Contreras, and Espinoza as instigators and conspirators, the Iturriaga brothers as accessories,
and Callejas as co-author of the Prats crime. Supreme Court Judge Luis Correa Bulo gave orders for them to be
prevented from leaving Chile, but stopped short of ordering their arrest. Correa Bulo, whose career was in tatters due to
charges of professional misconduct, was removed from the case. Since then the extradition request has run afoul of
procedural objections by the Chilean Supreme Court.

'%The investigation, conducted by Federal Judge Rodolfo Canicoba, concerned eight victims of Operation Condor:
Cristina Carreno Araya, a Chilean woman who “disappeared” in Argentina on July 26 1978; Federico Tatter, a Paraguayan who
disappeared in Argentina on October 15, 1976; Monica Grinspon, of Argentine nationality, her husband Claudio Logares, and
their two-year-old daughter, Paula, who were abducted in Montevideo on May 18, 1978; Maria Esther Ballestrino, Paraguayan,
kidnapped in a Buenos Aires church on December 8, 1977, and Sara Méndez, Uruguayan, abducted from her home in Buenos
Aires on July 13, 1976 with her infant son Simo6n Riquelo, and taken to Automores Orletti. Her captors returned Sara Méndez to
Uruguay, where a military court sentenced her to five years of imprisonment. Since her release in 1981 she continues to search for
Simoén, who if still alive, would now be twenty-five. See Sara Méndez’s website: www.simonriquelo.org.uy. Onthe Riquelo case,
see Americas Watch, Uruguay: Judiciary Bars Steps to Identify Child Kidnapped during Military Regime, September 1, 1991.
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X. OFFICIAL REACTIONS

Although this surge of activity to hold accountable those responsible for crimes committed a quarter of a
century ago enjoys wide public support in Argentina, these initiatives have met with resistance from the armed forces
and evident unease in government circles.

Constitutionally, the armed forces are directly subordinate to the president of the republic, who is commander
in chief of each branch.'® As the hiercharchical superior of each of the service chiefs, the president’s orders have to be
obeyed. The official position of the De la Rua administration on all judicial decisions is to respect the autonomy and
independence of the courts. The president, then, has the powers to enforce this rule in the military ranks by issuing clear
orders to the service chiefs to ensure that serving officers cited to appear do so. In practice, however, military esprit de
corps continues to be a potent bulwark against accountability, and the president has often seemed timid or unwilling to
exert his authority to oppose it.

Army Chief of Staff Ricardo Brinzoni has frequently complained in public about human rights in contrast to
the silence of the other service chiefs. During the year 2000, the Defense Ministry often seemed to be endorsing these
complaints, or at least to be giving Brinzoni free rein to express them. Lately, however, the ministry appears to have
taken somleoscorrective measures to limit his interventions, which were undoubtedly bringing the government bad
publicity.

Hard core pro-junta officers, now mostly senior citizens in retirement, considered Balza’s April 1995
acknowledgment of the army’s institutional responsibility for the coup and the atrocities that followed it little short of
treasonous.'’ Indeed, in J anuary 2000, the Military Circle, an association of retired officers still dominated by those
who participated in the repression, expelled Balza. It is more difficult to assess the reaction to Balza’s stance among the
current army leadership, now made up of officers in junior ranks at the time of the coup. Balza himself has stated that
Brinzoni supported his public apology on behalf of the army, and since he replaced Balza as army chief-of- staff,

"% Article 99:12 of the Constitution. According to Article 99:14, the armed forces are at the president’s “disposal.”

'Human Rights Watch requested Angel Tello, vice-minister of defense, to arrange a meeting for us with General
Brinzoni. We were told that Brinzoni was no longer authorized to make statements about human rights issues.

1% Former navy intelligence officer Alfredo Astiz, for example, called General Balza a “cretin” for stating that army
personnel had no obligation to obey immoral orders. See Gabriela Cerruti, “El asesino esta entre nosotros,” Tres Puntos, January
15, 1998.
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Brinzoni has repeatedly confirmed this support. However, according to Human Rights Watch’s sources, including
within the military, many officers who were on active service during the “dirty war” remain very critical of Balza’s
statement, and feel that the army is being made to “carry the burden” of its past, despite the efforts made to modernize it
and however much contrition its leaders express. Brinzoni also referred to this.'”’

The vice-minister of defense told Human Rights Watch that the army today is more concerned about the drastic
reduction in budget and salaries that it has suffered than it is about human rights. Other government officials, however,
described both issues as equally sensitive. According to the vice-minister, only about § percent of current army and
navy personnel are old enough to have potentially participated, as very junior officers, in abuses from 1976-1983.'®

'9"Brinzoni’s phrase was cargar la mochila (carry the backpack).

'%The defense budget was between 4 and 5 percent of GNP at the time of the military juntas; it is less than 1 percent
today. A director at a government ministry earns about $5,000 Argentine pesos (U.S. $5,000) a month, while a chief of staff of one
of'the three branches of the armed forces earns about $3,300. Human Rights Watch interview with Vice-Minister of Defense Angel
Tello, July 25, 2001.
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Brinzoni has publicly criticized the “truth trials” aimed at discovering the fate of the “disappeared.” During the
first six months of 2000, more than two hundred active service and retired members of the military were questioned in
the hearings. As noted in Chapter IV, concern in the army grew when serving officers began to receive court
summonses and were arrested when they refused to testify under oath. Not only did the army publicly defend the
arrested officers, it backed their successful appeals to the higher courts to lift the detention orders and relieve them of
their obligation to testify. Apparently underlying these legal moves was a strategy to remove the cases from the orbit of
federal judges, widely seen as favoring the cause of victims of human rights violations. Some government officials have
also voiced skepticism. For example, Alicia Pierini, under secretary for human rights under the Menem government,
told Human Rights Watch that she was skeptical about the effectiveness of court investigations.'” Her successor, Diana
Conti, also expressed reservations about due process in the truth trials.'"

Although concerns about the courts are expressed in terms of their alleged investigative inefficiency, slowness,
and lack of coordination (all objections related to their capacity to advance the cause of “truth”), there are undoubtedly
other reasons for them as well: notably the resentment of serving officers forced to appear, negative publicity for the
armed forces, and the effect of the trials on civil-military relations.

Last year, government human rights officials seemed to broadly agree with the armed forces on the need to
explore alternative political channels for obtaining information about the fate of the “disappeared.”''' The example of
the Chilean civil-military dialogue, which aimed to reconstruct such information, had been widely noted. The
agreement reached in June 2000, by which the Chilean armed forces agreed to search for information from their
members on the fate of the “disappeared” in exchange for guarantees of “professional secrecy,” sparked proposals for a
similar solution in Argentina. However, the human rights community vehemently rejected Brinzoni’s proposal to
create a civil-military round table. Brinzoni’s widely published comment that “partial memory is as unjust as forgetting”
did nothing to inspire confidence. When it was evident that the idea was politically unviable, the then-ministers of
defense and interior, Ricardo Lopez Murphy and Federico Storani, immediately distanced themselves from it.

" Human Rights Watch interview with Alicia Pierini, Buenos Aires, April 15, 2001.
""Ms. Conti, however, stressed that it was government policy to support the trials.

"""t is not known how much information on the fate of the “disappeared” remains on file in the hands of the armed forces,
but since 1995 both the army and the navy have repeatedly denied to the courts that they have it. Appeals by both Balza and
Brinzoni to active and former soldiers who participated in the repression to come forward with information, with guarantees that
their identity would be withheld, produced no result. As noted in Chapter V, in January 1999, retired Gen. Cristino Nicolaides,
army chief of the last military junta, testified to Judge Bagnasco that he had given orders on November 22, 1983, for the
destruction of all the documentation pertaining to the war against subversion. The navy, the other branch of the armed forces most
implicated in “disappearances,” has denied having files on detainees held at its notorious torture camp at the ESMA.
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President De la Rua has generally kept a low profile on the human rights question, but his ministers barely
conceal their disapproval of a reopening of human rights trials. Defense Minister Horacio Jaunarena, who served in the
same post under Alfonsin when the impunity laws were promulgated, reacted to the Cavallo decision by claiming the
impunity laws to be constitutional “because Congress approved them.” In a speech at a military ceremony in Cérdoba,
Jaunarena said the prolongation of the trials was “not beneficial for anyone, neither for the victims or for those who
might be accused.”''? These views closely reflected those expressed by the head of the joint chiefs of staff, Lt.-Gen.
Juan Carlos Mugnolo, and the commanders of the navy and air force.'” The government appeared to signal solidarity
with the embattled junta leaders when Galtieri, Menéndez and Videla’s minister of the interior, Agano Harguinbequy,
APPEARED N PUBLiC cLose 4o HHE PRESTOENETAL BoY @t @ MiLiHARY cERemoNy oN May 29, 2001

Also troubling the military have been the frequent vetos of army promotions on the basis of information
submitted by human rights organizations to the annual Senate review process, and the effects of the surrounding
publicity on the questioned officers’ careers. '> In early March 2001, 663 army officers presented habeas data demands
against CELS, the Permanent Assembly for Human Rights, and the Justice Ministry’s under-secretary for human rights,
enjoining them to turn over information in their possession that might implicate the officers in human rights abuse.''°
The officers’ concern was apparently also based on fears that that they could be arrested on trips abroad. CELS alleged
that, far from being spontaneous, the officers were encouraged to sign the petitions by the army’s secretary general,
Gen. Eduardo Alfonso, acting on behalf of General Brinzoni, and with the knowledge and support of then-Defense
Minister Ricardo Lopez Murphy. To facilitate its habeas data search, CELS requested information from the army on
the officers’ rank and service history, which the army refused to provide. Replying to the demand in April 2001, CELS
revealed that it possessed evidence of human rights abuse against only nine of the officers. The undersecretary of
human rights replied that it did not possess registers of military officers implicated in human rights crimes.""”’

General Brinzoni was himself on CELS’s list of officers under question for their alleged participation in human
right abuse. CELS alleged that, by promoting the sabeas data action, Brinzoni had dragged officers with a clean past
into the defense of a small minority whose records had been impeached, including himself. "8 0n May 28,2001, CELS
filed a criminal complaint against Brinzoni and about thirty other soldiers and policemen, local government, and legal
officials in connection with a notorious massacre of twenty-two political prisoners in Margarita Belén, Chaco province,
on December 13, 1976.""

24 a via armada esta totalmente descartada: el fallo del juez Cavallo,” La Nacion, April 3, 2001.
13« Aumenta la protesta de los militares,” La Nacion, March 10, 2001.

"*Eyeron todos los que no estan presos: De la Rua defendi6 la inocencia de Brinzoni en el Dia del Ejército,” Pdgina 12,
May 30, 2001.

"SUnder Article 99:13 of the Constitution, the president’s proposals for promotions must be approved by a Senate vote.

"®Article 43 of the Constitution allows anyone to file such an application to a court “to obtain information about the data
about him or her and its purpose that may be held in public registers or data banks, or private ones used to provide reports.” The
procedures are established in Law No. 25,326.

"7 A ffidavit dated March 8, 2001.

'"SCELS revealed that the lawyer representing Brinzoni in the habeas data action, Juan Torres Bande, was a close
associate of a prominent neo-Nazi, and had appeared on television in September 2000 sharing a political platform with him. When
Torres Bande’s neo-Nazi connections were revealed in the press, Defense Minister Horacio Jaunarena ordered Brinzoni to
dispense with his services immediately, and to send a letter of apology to the Association of Argentine Jewish Delegations
(Asociacion de Delegaciones Israelitas Argentinas, DAIA), which represents Argentina’s large Jewish community. The question of
possible links between some army officers and neo-Nazi activists, which has troubled civil-military relations in the past, is still a
pressing and unresolved issue in Argentina.

""The prisoners were taken from their cells during the night, tortured in turn, and taken away in cars in the direction of
Formosa. The cars took a side-road, halted, and soldiers shot the prisoners dead by the roadside . Even though there were no
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Brinzoni, then with the rank of captain, and secretary general of the Chaco provincial government at the time,
has recently admitted that the killings were extrajudicial executions, while denying personal responsibility. For any
prosecution to proceed, Federal Judge Carlos Skidelsky will first have to pronounce the due obedience law without
legal effect in the case, upholding the opinion of his colleague, Gabriel Cavallo. Indeed, the removal of all legal
obstacles to a trial of those responsible for the Margarita Belén massacre is the only way that Brinzoni could establish
his innocence, or conversely be removed from his command on the basis of evidence tested in court, in which he would
have the opportunity to defend himself against the charges.

XI. THE ROLE OF THE UNITED STATES

Until the 1976 coup, and for months afterwards, the United States relied to a large extent on the armed forces
as its main interlocutors in Argentina’s turbulent politics. Unlike in Chile and Uruguay, where the U.S had backed
reformist parties (at least until the emergence of a serious left-wing challenge in the early 1970s), it was consistently
hostile to the most popular political movement in Argentina, Peronism. In the face of Peron’s populist rhetoric,
economic nationalism, and fascist sympathies, the military seemed to provide a moderate alternative, favorable to
American investment, and just as staunchly anti-communist. Not only did it seem to offer the best hope of ending the
country’s chaotic violence: the military promised, as it had in Chile, to deal effectively with marxist subversion. Itselfa
cauldron of political violence during the mid-1970s, Argentina was home to hundreds of leftists exiled by the military
coups in Chile and Uruguay.

The declassification of thousands of secret U.S. government documents on the Pinochet regime during the
Clinton Administration has shed some light on Washington’s relations with the Argentine juntas in the 1970s, as has
additional information released earlier. Relatives of victims, Argentine human rights groups, European and Argentine
judges, and members of the U.S. Congress have called on the U.S. government to authorize the declassification of more
documents. In August, 2000, then-Secretary of State Madeleine Albright met representatives of the Abuelas and CELS
during a visit to Buenos Aires, and in November she promised to declassify State Department documents on
“disappearances,” stolen children, and Operation Condor. At this writing (November 2001), the release of some 5,000
documents was shortly expected, unfortunately not including material from CIA or Department of Defense archives.

survivors, the army claimed that the deaths had occurred in a “firefight with subversive delincuents,” according to CELS.
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Previously declassified telegrams from the U.S. Embassy in Buenos Aires suggest that for most of 1976 a pro-
military bias blinded officials from grasping the seriousness of the abuses that began within days of the coup.'”’ In a
cable to Secretary of State Henry Kissinger, Ambassador Robert C. Hill described the March 24 coup as “ probably the
best executed and most civilized coup in Argentine history.”'*! For months, Ambassador Hill and his aides continued to
describe junta chief Jorge Videla, now under arrest for crimes against humanity, as a “moderate.” As reports of
abductions and killings of leftists increased, the ambassador’s reluctance to blame the military held firm, while his
comments gave a hint of what was to come:

Latest acts have sent a collective shiver through population which had hoped coup would bring some measure
of tranquility from violence from both right and left. At present there is no, repeat, no evidence to support
charges that right-wing style violence is officially inspired. However, if acts continue without either an
effective crackdown against them or strong statements of condemnation from authorities, new government'’s
reputation for moderation and lawful behavior could be severely tarnished.'”*

Even four months later, with state repression undeniable, Ambassador Hill still gave credence to the official
junta version that the violence was the product of out-of-control right wing groups. But he was now much less
optimistic that Videla would or could intervene against them:

129The cables cited below are from a collection of declassified State Department documents published jointly by the
National Security Archive, a Washington-based freeedom of information advocacy group, and CELS, in October 2001: “El Estado
Terrorista Desenmascarado: Documentos Desclasificados sobre Argentina del Departamento de Estado de los Estados Unidos -
1976” (available at www.cels.org.ar).

"2ITelegram to Secretary of State Henry Kissinger, March 29, 1976. Declassified on June 24, 1997.

'Telegram to Secretary of State Henry Kissinger, April 6, 1976. Declassified on June 24, 1997.
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If anything, the actions of paramilitary or parapolice groups have increased since March 24. The same
unmarked Ford Falcons are being used and reportedly many of the same “off-duty” federal policemen who
participated in the Triple-A'* remain active in today’s vigilante-style operations. Estimates of those who have
been illegally detained run into the thousands and many have been tortured and murdered . . . . [Videla] does
not wish to see his government’s image damaged by human rights abuses. But, at the same, time his primary
interest is the same as that of the hardliners: to defeat the left-wing terrorists. That will take precedence over
everything. Including human rights. Videla will almost certainly not, repeat, not make an issue out of the latter
if he believes that would risk bringing about ruptures within the armed forces, police rebellions, etc. He will
tolerate excesses on the part of the security forces because he has to depend on them.'**

So far, the public has not had access to memos and briefings from the CIA and other U.S. intelligence branches
on the aftermath of the 1976 coup. However, it has been known for years that in May 1976, a bare two months after the
coup, army commander Roberto Viola issued a secret order giving the armed forces a monopoly of counterterrorism
operations, officially dissolving right-wing paramilitary groups with which the army had previously collaborated. This
did not lead to an effective centralization of the repression, since local zonal commanders continued to act with great
autonomy and without central oversight. It did, however, mean that the bulk of the abductions and killings were directly
attributable to the state.'”

With regard to Operation Condor, recently declassified documents show that, by August 1976, the U.S.
Department of State was informed of “government-planned and directed political assassinations carrried out within and
outside the territory of Condor members.” In a telegram sent to U.S. embassies in Condor member states on August 16,
1976, Secretary of State Kissinger instructed the ambassadors to bring these concerns to the attention of “the highest
appropriate official, preferably the chief of state.” The ambassadors were to point out that “if these rumors were to have
any shred of truth, they would create a most serious moral and political problem. Counterterrorist activity of this type
would further exacerbate public world criticism of governments involved.” Kissinger suggested offering “periodic
exchanges of information with host governments on “communist and other terrorist activity in the region,” while
making it clear that such information should not include intelligence on individuals. “It is essential that we in no way
finger individuals who might be candidates for assassination attempts.”'*°

'The Argentine Anti-Communist Alliance (Alianza Anticomunista Argentina, AAA) was an extreme-right wing terrorist
group that carried out bomb attacks, kidnappings, and political assassinations in the early 1970s. Its main targets were left-wing
guerrilla groups, in particular the Peronist Montoneros and the People’s Revolutionary Army (Ejercito Revolucionario del Pueblo,
ERP).

1**Telegram to Secretary of State Henry Kissinger CHK, July 23, 1976. Declassified on June 24, 1997.

DCJIE 405/76, cited in Martin Edwin Andersen, Dossier Secreto: El Mito de la Guerra Sucia en Argentina (Buenos
Aires: Editorial Sudamericana, 2000), pp. 230-31.

12°Telegram from Secretary of State Henry Kissinger to U.S. ambassadors in Buenos Aires, Montevideo, La Paz,
Santiago, Asuncion and Brasilia, August 16, 1976.
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The U.S. did not explicitly denounce the systematic nature of the abuses until the beginning of the Carter
Administration in January 1977. Thanks largely to two officials, Assistant Secretary of State for Human Rights Patricia
Derian, and a political officer at the embassy in Buenos Aires, Franklin “Tex” Harris, Washington’s policy changed
from one of tacit support for the junta to a far more critical stance. Derian and Harris maintained close contact with
people directly affected by the repression, including relatives of the victims. Not only did the administration’s
information notably improve, but the contact with U.S. officials was a lifeline to human rights groups at constant risk of
government reprisal. Secretary of State Cyrus Vance announced plans to cut in half military aid to Argentina (from U.S.
$32 million recommended by the Ford Administration to $15.7 million), explicitly due to Argentina’s human rights
record.

In 1978, Congress passed the Humphrey-Kennedy Amendment to the Foreign Assistance Act, which prohibited
all military sales, aid, loans or training to Argentina. The administration voted against or abstained from twenty-three
loans to Argentina from international financial institutions.'’

Unfortunately, this policy ended with the Carter Administration. In the late 1970's the security concerns of the
United States shifted to the Central American arena following the overthrow of the Somoza dictatorship in Nicaragua in
1979, and the feared export of the Sandinista revolution to El Salvador. The incoming government of President Ronald
Reagan was quick to mend fences with the Argentine junta. In February 1981, it ordered its representatives before
international financial institutions to stop opposing loans on human rights grounds to Argentina and other Southern
Cone countries. It began a long certification battle in Congress to resume military sales, loans, and training programs to
Argentina, arguing that human rights conditions had dramatically improved. It was true that “disappearances” had
declined, but more than a thousand political prisoners were still being held without charges, and temporary
“disappearances,” arbitrary arrests, and torture continued.

In March 1981, the Reagan Administration invited the head of the junta, Gen. Roberto Viola, to Washington.
His successor, Gen. Leopoldo Galtieri, made two visits in the same year, reciprocated by high-ranking officers of the
U.S. armed forces. Yet this brief honeymoon, sealed by Argentina’s committment to open trade and investment and to
help the U.S. counterinsurgency effort in Central America, was brought to an abrupt end by Argentina’s invasion of the
Falkland/ Malvinas islands in 1982. After Secretary of State Alexander Haig's efforts to mediate between the “two
friends” of the United States came to nothing and war became inevitable, the United States sided with the United
Kingdom, confounding Galtieri’s expectations.'*®

After Argentina’s humiliating defeat in the war, the United States lost a vital opportunity to back the country’s
democratic forces and press for a transition in which the rule of law and the principle of accountability would be
respected. Instead, in its eagerness to mend fences once more, the administration did not oppose the departing junta’s
efforts to draw a veil over the abuses of the past and exculpate its officers of responsibility. In its 1982 Country Reports
on Human Rights Practices, the State Department stated erroneously that the Argentine government had provided
information to family members on 1,450 “disappearances,” whereas the information related, in fact, to victims listed as
killed, not “disappeared.”'”” The administration’s criticism of the junta’s exculpatory “Final Document on the Struggle
Against Subversion and Terrorism” was shamefully lukewarm compared with the outright condemnation of other
democratic countries. When the junta decreed a self-amnesty law three weeks before the elections that brought Alfonsin
to power, the Reagan Administration was silent.'*’

12"Cynthia Brown (ed.), With Friends Like These: The Americas Watch Report on Human Rights and U.S. Policy in Latin
America (New York: Pantheon Books, 1985), pp. 99-100.

2¥1bid., p. 105.

129 Americas Watch-CELS, The State Department Misinforms: A Study of Acccounting for the “Disappeared ”in Argentina
(New York: Human Rights Watch, 1983).

BOWith Friends Like These, pp. 106-08.
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Advances in Accountability in U.S. Courts
In the U.S. courts, the story was quite different. Horror at the atrocities of Argentina’s “dirty war” helped
shape the evolution of U.S. jurisprudence on torture as a universal crime and the limits of sovereignty.

The landmark Filartiga v. Pena-Irala ruling of 1980 made history by awarding the first criminal damages
against a torturer (a Paraguayan police agent) found to be in the United States."*' The Court of Appeals for the Second
Circuit established that, under the 1789 Aliens Tort Claims Act, U.S. courts have jurisdiction over claims for torture
brought by aliens against torturers found to be in the United States. In 1992, Congress codified these legal advances in
the Torture Victims Protection Act, which holds liable for damages any “individual who, under actual or apparent
authority, or color of law, of any foreign nation . . . subjects an individual to torture.” During the decade between these
important events, U.S. jurisprudence was largely shaped by Argentine cases.

Amerada Hess Shipping Corp. v. Argentine Republic (1987), Forti v. Suarez Mason (1987), Martinez Baca v.
Suarez Mason (1988), Ouiros de Rapaport v. Sudrez Mason, (1989), and Siderman de Blake v. Republic of Argentina
(1992) followed in the steps of Filartiga. The defendant in all but one of the cases was Gen. Carlos Guillermo Suarez
Mason, whose clandestine presence in the U.S after fleeing prosecution in Argentina triggered lawsuits from several of
his victims. As commander of the First Army Corps, Suarez Mason participated in the preparation of the 1976 coup,
oversaw the operations of task forces, and was ultimately responsible for secret detention camps in the densely
populated region comprising Buenos Aires and its suburbs, La Plata, Mar del Plata, and smaller cities. In four separate
rulings, U.S courts awarded multi-million dollar punitive damages against him for torture or extrajudicial execution.'*?

Sudrez Mason had left Argentina in early 1984 after a federal judge ordered his arrest for the
“disappearance”of a young scientist in late 1978. For the next three years he lived in secrecy in the United States, where
he spent periods in Miami, New York, and San Francisco. He was finally captured in Foster City, California, in January
1987, and extradited after eighteen months in prison to Argentina, to stand trial on thirty-nine counts of murder and one
count of forgery. The United States complied with its obligation to extradite Suarez or try him in the United States. Yet
justice was denied when President Menem pardoned Suarez Mason before his trial was completed.

The Honduran Connection

31 Amerava Hless SHIPPING CoRP. v. ARGENFINE RevpweLic, 450 F. 2 421 (20 Cix. 1997); Forsi v. Suarez Mason, 672 F. Swe. 1531 (ND. CaL. 1987);

Mar4inez Baca v. Suarez Mason, No. (—¢7—2057—SC (\.D. CaL. AP, 22, 199a); Quiros ve Rararort v. Sudrez Mason, No. (—87—2266—JPY (ND. CaL. Aw.
11, 1989): SioERman pE BLOKE v. RePugLic of ARGENFING, 965 F.2 699 (94 Cir. 1992).

32 Americas Watch (as the Americas division of Human Rights Watch was then known) the Center for Constitutional
Rights, the Southern California chapter of the American Council for Civil Liberties, and the San Francisco-based law firm of
Morrison & Foester, litigated three civil suits for damages against Suarez Mason on behalf of the victims under the Alien Tort
Claims Act. The information gathered for the lawsuits assisted in securing Suarez Mason’s later extradition to Argentina.
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The other face of U.S. policy toward Argentina at this time was shown by the sympathetic treatment Suarez
Mason received from certain U.S. authorites. President Reagan’s national security advisor, Oliver North, is reported to
have arranged a false visa for Suarez to enter the United States. North had reportedly been discussing with him the
possible establishment of a pan-american counterinsurgency force, a proposal that emerged out of ongoing cooperation
between the CIA and the Argentine military, in which Suarez Mason was an important actor.'*>

E-mail communication from Joshua Sondheimer, director of civil litigation at the Center for Justice and Accountability,
San Francisco, August 15, 2001.
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Beginning in 1980, Argentine army intelligence officers implicated in human rights violations during the “dirty
war” played a key role in the U.S. anti-communist campaign in Central America. Following the overthrow of the
Somoza dictatorship in Nicaragua, these officers oversaw an Argentine program of training and assistance to the
Honduran army and the Nicaraguan contras, a U.S.-sponsored and funded guerrilla force notorious for its human rights
abuses. The Argentine advisors trained both former members of the Somoza National Guard, in their new role as contra
leaders, as well as the 3-16 Battalion, a Honduran death squad responsible for numerous “disappearances.”’**

The program was coordinated by an Extra-Territorial Task Force (Grupo de Tareas Exteriores, GTE) attached
to Army Intelligence Battalion 601, in Buenos Aires. It was headed by José Osvaldo Ribeiro, a Battalion 601 member
who had previously helped organize a clandestine detention center at the Campo de Mayo military base outside Buenos
Aires, and had been an army intelligence chief in Mendoza and Bahia Blanca provinces. Some of its officers were
former members of the AAA, such as Raul Antonio Guglielminetti, who had operated in clandestine detention centers
in Buenos Aires and Neuquen. Another Battalion 601 intelligence agent, Leandro Sanchez Reisse, accused in a
kidnapping case in Argentina, testified in the U.S. Congress in 1987 that the group operated from Miami and Fort
Lauderdale, Florida, under the cover of front businesses, and with the authorization of the CIA.'* Both Guglielminetti
and Sanchez Reisse were reported to have received intelligence training in the U.S. in 1976."° These covert CIA
activities began during the Carter Administration, ostensibly without the approval of the White House or Congress.

Altogether, about 184 Hondurans “disappeared”from 1979-1989 at the hands of the Honduran police and army.
While “disappearances” had been sporadic before, the practice became systematic between 1981 and 1984, coinciding
with the arrival of the Argentines."*’ A preliminary report by the Honduran National Commissioner on Human Rights,

*In May 1983, Héctor Francés Garcia, a former agent of Argentine army intelligence’s 601 Battalion, testified in a video
shown to journalists in Mexico City that, beginning in 1980, he and other intelligence officers from the battalion travelled to
Honduras and worked alongside the Honduran army and police, and the CIA. Miguel Bonasso, “El arrepentido del 601,” 3 Puntos,
June 28, 2001; Norberto Bermudez y Juan Gasparini, E/ Testigo Secreto (Buenos Aires: Verlap, S.A., 1999), pp. 40-42.

B3United States Senate, transcript of hearings before the Subcommittee on Terrorism, Narcotics, and International
Operations of the Committee on Foreign Relations, July 23, 1987, pp. 13-20.

®Ariel C. Armony, Argentina, the United States, and the Anti-Communist Crusade in Central America 1977-1984 (Ohio
University Press, 1997), p. 150.

B7See Americas Watch, Human Rights in Honduras: Signs of the “Argentine Method,” December 1982; Human Rights in
Honduras: Central America’s ‘Sideshow,”May, 1987; Amnesty International, Honduras: Civilian Authority: Military Power
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Leo Valladares, published in 1993, listed fifteen Argentine officers involved in training Battalion 3-16."** Valladares’s
persistent efforts to obtain details of the Argentine connection from declassified official sources in the United States and
Argentina brought meager results. During an official visit to Tegucigalpa, in May 1996, President Menem agreed to
provide information on Argentine military operations in Honduras. Valladares travelled to Buenos Aires in October of
that year, but “he was told by the Argentinian under-secretary for human rights, Alicia Pierini, that no official
documents exist about past repressive military operations in Honduras. Pierini emphasized that ‘we also seek to
reconstruct the historical truth about the tragic National Security Doctrine.’”"*’

(AMR 37/02/88).

B8eonter For Justice ano INFErnaHonL Law (CEJIL) ano Hwian RicHbs Waten/Avericas, i facks SPedk For TREMSELVES: THE PRELIMINGRY

RePorE oN DISOPFEIRINCES oF FHE NGHONGL (oMMISSIONER FOR FHE PRoFECHIN oF Himan Ficits in Howowrds (New York: Han Riqrfs Waten, 1993), . 208—
2.

B9 eo Valladares Lanza and Susan C. Peacock: In Search of Hidden Truths, An Interim Report on Declassification by the
National Commissioner for Human Rights (Tegucigalpa, Honduras, 1998), chapter II.
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The declassification of U.S. State and Defense Department and CIA documents ordered by President Clinton in
response to requests from Valladares, beginning in 1993, also threw little light on the Argentine connection. The bulk
of the information provided concerned specific “disappearance” cases raised by Valladares. The heavily excised
documents contained almost no information on the CIA’s involvement in training the Hondurans and the contras, or on
the role of the Argentines. The declassified CIA Inspector General’s report, published on August 27, 1997, admitted for
the first time that the CIA had known about the systematic human rights abuses committed by 3-16 Battalion, but had
failed to report on them.'** How the United States allowed Argentine officers with a known track record of appalling
human rights abuse to have taken the lead in training their Honduran counterparts, is a question that remains to be
answered.
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