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STATEMENT OF AMICI CURIAE

This brief amicus curiae is submitted on behalf of professors who teach
evidence, civil procedure or criminal procedure at American law schools. Since
they teach, study and write about the rules of evidence and procedure, amici have a
professional interest in the issues presented by this case. They are identified by
name and position in Appendix I to this brief. Respondent and petitioner have
consented to this brief’s filing.

INTRODUCTION AND SUMMARY OF THE ARGUMENT

Like any other proceeding in a federal court, a habeas proceeding under 28
U.S.C. § 2241 is governed by detailed rules of procedure and evidence. Those
binding rules can be created only in one of two ways: through statutory enactment,
or through the delegated process established by the Rules Enabling Act, 28 U.S.C.
§8§ 2072-74. Under the Rules Enabling Act process, a proposed rule of evidence or
procedure — or an amendment to an existing rule — takes effect only after passing
through an extensive process of deliberation, drafting, debate and adoption that
involves Advisory Committees, the Judicial Conference, the Supreme Court and
both branches of Congress. Courts lack the power to create makeshift exceptions
to those rules through case law.

Among the rules governing habeas proceedings in federal courts are the

Federal Rules of Evidence, which were enacted more than thirty years ago to



promote fairness and truth in the administration of justice.1 Pub. L. 93-595, Jan. 2,
1975, 88 Stat. 1926; Fed. R. Evid. 102. Among the most important matters
considered in that enactment was the treatment of hearsay. As Justice Story aptly
described it more than a century earlier, the common law antipathy to hearsay as
“against the general principles of evidence” rests “upon the general consideration
that it is not upon oath; that the party affected by it has no opportunity of cross-
examination . . . that it is peculiarly liable to be obtained by fraudulent
contrivances; and above all, that it is exceedingly infirm, unsatisfactory and
intrinsically weak in its very nature and character.” Ellicott v. Pearl, 35 U.S. 412,
436-37 (1836). Cognizant of that long antipathy, the rulemakers carefully defined
when they thought hearsay would not undermine fairness or truth, and limited
federal courts’ ability to permit the introduction of hearsay evidence to those
enumerated exceptions. As the Rule ultimately enacted by Congress
unambiguously stated: “Hearsay is not admissible except as provided by these
rules or by other rules prescribed by the Supreme Court pursuant to statutory
authority or by Act of Congress.” Fed. R. Evid. 802.

Despite that clarity, the district court relied solely on hearsay evidence to

declare petitioner an “enemy combatant” and judicially validate his indefinite

: Congress affirmatively enacted the Rules of Evidence, Pub. L. 93-595, Jan. 2,

1975, 88 Stat. 1926, rather than adopting them in the inactive manner set forth
under the Rules Enabling Act.



military detention. The court did not even try to justify the admission of the
evidence under the binding and applicable Rules of Evidence. In short, the district
court’s opinion flouts the prohibition on hearsay and ignores the well-defined
process by which rules of evidence may be changed.

This judicial usurpation of Congress’s prerogative to set rules of evidence
and procedure (either directly or through the Rules Enabling Act process) rests on
an unnecessarily and unconstitutionally broad reading of dicta in the plurality
opinion of Hamdi v. Rumsfeld, 542 U.S. 507 (2004). There is nothing in the
Hamdi plurality decision itself suggesting a judicial commandeering of Congress’s
role. To be sure, the Hamdi plurality indicated that the hearsay affidavit in that
case, if admitted on remand, would not offend due process. Id. at 533-34. But that
focus on the “minimum requirements of due process,” id. at 538 says nothing about
whether such material is permitted under the rules of evidence and procedure that
apply, as a matter of binding law, to federal habeas cases. See Fed. R. Evid. 1101.
Put simply, that issue was not briefed, argued or decided.

Moreover, the plurality’s indication that the introduction of a hearsay
affidavit would not offend due process in Hamdi’s case came in a very different
context. There, the hearsay evidence proffered by the government summarized
battlefield reports of a capture on a foreign battlefield during an armed conflict.

Battlefield capture reports are traditionally used in tribunals established under the



law of war to determine combatancy status, and the plurality’s dictum is best read
as concluding that, in the unique circumstances of a battlefield capture, due process
does not preclude use of the same reports in a federal court also determining
combatancy status. Unlike the battlefield capture of Hamdi, this case involves the
seizure and imprisonment of a man already indicted and awaiting imminent trial.
Rather than a summary of battlefield reports customarily used in law of war
tribunals, the government here offered a bureaucrat’s affidavit summarizing
statements apparently made by domestic university employees, domestic law
enforcement officials, or detainees in U.S. custody — statements that, unlike
battlefield reports, historically have not been accepted in any relevant forum.
Amici question whether such hearsay evidence could even pass due process muster.
But this Court need not answer that constitutional question, because it is clear that
the Rules of Evidence preclude the hearsay’s admission and use.

The trial court’s acceptance and use of hearsay without analysis under the
Rules of Evidence trenched on Congress’s ultimate rulemaking authority and on
the delegated process established by the Rules Enabling Act. That fact alone
should lead this Court to reject (at least in part) the report and recommendation.
But while every encroachment by one branch of government on the prerogatives of
another deserves rigorous judicial scrutiny, the encroachment in this case is

particularly fraught, a stark reminder of why the Framers first embarked on the



creation of a government of limited and separated powers. Under the law of this
Circuit, the President has the power to seize individuals in civilian settings in the
United States as “enemy combatants” and detain them indefinitely without their
ever being charged with a crime or given a chance to defend themselves before a
jury of their peers. Padilla v. Hanft, 423 F.3d 386 (4th Cir. 2005).> There is of
course no guarantee that this awesome power will always be used wisely. See
Padilla v. Hanfi, 432 F.3d 582, 587 (4th Cir. 2005) (noting that government’s
“actions have left not only the impression that Padilla may have been held for these
years . . . by mistake . . . . They have left the impression that the government may
even have come to the belief that the principle in reliance upon which it has
detained Padilla for this time . . . can, in the end, yield to expediency with little or
no cost . . . . And these impressions have been left, we fear, at what may ultimately
prove to be substantial cost to the government's credibility before the courts . . . .”)
(Luttig, J.). The evidentiary rules that Congress directed the federal courts to apply
in habeas cases serve as a protection against the unwise use of that power. As
important, they ensure that any effort to exercise the power to indefinitely detain a
man, seized without charge in a civilian setting in the United States, requires the

participation of all three branches — Executive designation and arrest, followed by

? Amici take no position on whether the rule set forth in Padilla encompasses
petitioner.



judicial consideration of facts, performed under the rules that Congress has deemed
most likely to lead to fairness and truth.
ARGUMENT

1. Hamdi Did Not Create a New Exception to the Federal Rules’
Prohibition on Hearsay.

The Hamdi plurality did not aim to commandeer Congress’s constitutionally
allocated rulemaking function or the delegated process of deliberative multi-party
rulemaking established by the Rules Enabling Act. The plurality decision
addressed only the minimum procedures required by due process, not the rules of
evidence and procedure that Congress had mandated be applied to federal habeas
cases. See Fed. R. Evid. 1101. Interpreting the decision otherwise would require
presuming that the plurality violated a Rule of Evidence, the Rules Enabling Act,
and the Supreme Court’s own previous admonition that “[f]ederal courts have no
more discretion to disregard [a] Rule’s mandate than they do to disregard
constitutional . . . provisions.” Carlisle v. United States, 517 U.S. 416, 426 (1996)
(citation omitted) (analyzing Fed. R. Crim. Pro. 29).

After concluding that the Executive had the power to detain Hamdi without

criminal charge as an enemy combatant, the plurality turned to “the question of

> See also Amchem Products, Inc. v. Windsor, 521 U.S. 591, 620 (1997) (“Courts
are not free to amend a rule outside the process Congress ordered . . . .”) (analyzing
Fed. R. Civ. Pro. 23); Green v. Bock Laundry Machine Co., 490 U.S. 504, 524
(1989) (analyzing Fed. R. Evid. 609(a)(1)).



what process 1s constitutionally due to a citizen who disputes his enemy-combatant
status,” Hamdi, 542 U.S. at 524 (emphasis added), i.e., what process “comport[s]
with the Fifth and Fourteenth Amendments,” id. at 524-25. The plurality’s focus
throughout this section (Section III) of its opinion rested squarely on the
“minimum requirements of due process.” Id. at 538; see also id. at 529 (describing
inquiry as “determining the procedures that are necessary to ensure that a citizen is
not ‘deprived of life, liberty, or property, without due process of law’”) (citation
omitted). Answering the question it had posed, the plurality “conclude[d] that due
process demands some system for a citizen detainee to refute his classification” id.
at 537, and that “the ‘process’ Hamdi has received is not that to which he is
entitled under the Due Process Clause.” Id. at 538. In short, the plurality did not
ask — let alone answer — whether the introduction of hearsay evidence could pass
muster not simply under the “minimum” constitutional requirements, but under the
more comprehensive statutory Rules of Evidence.

Reading an opinion to answer a question that was never asked is always
problematic, and it would be doubly problematic here. Under the Rules Enabling
Act — as under the Rules of Evidence themselves — it is clear that the Supreme
Court can propose evidentiary rules or amendments through a carefully codified
process, but has no power to make such rules outside that process. There is no

reason to think that the plurality meant to accomplish, silently, an act



constitutionally commutted to Congress and possible only through Congressional
enactment or, by statutory delegation, through the process of deliberative multi-
party rulemaking established by the Rules Enabling Act.

Because “out-of-court statements are subject to particular hazards,”
Williamson v. U.S., 512 U.S. 594, 598 (1994), courts cannot admit hearsay
evidence unless it falls within an established hearsay exception. Tome v. U S., 513
U.S. 150, 163-65 (1995). Only Congress — or the participants in the Rules
Enabling Act process exercising delegated authority — has the power to create
exceptions. As Rule 802 states, “Hearsay is not admissible except as provided by
these rules or by other rules prescribed by the Supreme Court pursuant to statutory
authority or by Act of Congress.” Fed. R. Evid. 802 (emphasis added).

The Supreme Court may prescribe rules only “pursuant to statutory
authority.” Fed. R. Evid. 802. Congress delegated such authority to the Supreme
Court in the Rules Enabling Act, which allows the Supreme Court to propose, inter
alia, Rules of Evidence and Rules of Civil Procedure. 28 U.S.C. §§ 2072-74. The

Act allows the Judicial Conference, with the assistance of Advisory Committees, to

* The Federal Rules of Evidence explicitly apply to habeas proceedings. Fed. R.
Evid. 1101(e). While Rule 1101(e) provides that 28 U.S.C. §§ 2241-54 (“Habeas
Statutes”) or the Rules Governing § 2254 Cases (“Habeas Rules”) can supersede
the otherwise applicable Rules of Evidence, neither provides for relaxed standards
for the admission of hearsay. See Part II.A. (analyzing 28 U.S.C. § 2246). Federal
courts thus routinely apply the Rules of Evidence to habeas actions. E.g., Fullwood
v. Lee, 290 F.3d 663, 680 (4th Cir. 2002); Williams v. Price, 343 F.3d 223, 230 n.3
(3d Cir. 2003).






